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As it is now practiſed in the Funn Courts of 


Chancery, King's Bench, Common Pleas and Exchequer, 
digeſted by way of Common. Place, under 1 
Heads, with great Variety of CA SES extracted from 
the Reports. 


TOGETHER WITH 
All che Modern Rules of Court brought down 


to thus preſent Year 1719. 


In TWO VOLUMES. 


To which are added, 
Two TABLES: One of the 8 Acts of 


Parliament mention'd and explain'd throughout this whole 
Work. the Other, of the Names of the ſcycral Heads 
contained in each Volume. 
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"bing the Body of the P wh 90 Court e, ce, what 


* who ts conimitred-to ay Saal, en 2 -IAT 
Criminal = Civil Caules, . | Py +26 
0 Hen op ell be made out in . Vac aca- No ried 2922 = 


rion-time, to remove a Cauſe out of an inferior Court, tion time retornable im. | 
other than the Courts in London, Middleſex, or the mediate, but at a Day 2 
 Marſbalſes, or other Courts within ten Miles of Len- in g in 2 Aud | 1 
don, tetornable immediate, but at a Day certain in the ſecond Retorn of the : 
Court; and that every ſuch Haben Corpus, retornable Term. 

in Jein. or Hill. Term, be not retornable aſter the | 


ſecond Retorn of the Term. Per Arif, aue 05 4 
altos, Puch. 21 Cor. 2. „„ * 
| Tf a'Prifoner appear in Court upon a Retorn of a What the Court will = 
Habeas Corpus to remove him hither, and there doch 5 4 cbey fa os 1 
appear by the Retorn, that there was good Cauſe to the Retorn of the Ha- 7 
commit the Priſoner to Priſon, and to detain him 5 Corpus that there was 3 
there, the Court will remand and ſend him back to bia; in what if -=-u —_ 


the Place wherein he was firſt committed; or bail, or 
commit him to the Queen's Bench if they think fit: But if upon che Re- A 


rorn it doth appear that there was no lawful Cauſe to commit him, then . = 

the Court will diſcharge the Priſoner ; but if it be doubtſul to the Court, *» 

whether he was lawfully committed or not, then the Court will bail che _ 

Priſoner, if he can find good Bail, or commit him- until che Matter do ; 8 

. 1 whether there was Cauſe or not. Hil. 21 Car. B. R. Trin. 23 Car, 3 

K. i 

If a Cauſe be moved in che Vacation viit of How the N | — 

London, Middleſex, or the Marſbalſes, ot other Coutts 53 pled, it » Coule x 

within "I Miles of Landon, by Habeas C WS, re- tion-tiric by Habeas Core MR 

| tornable immediate, and Bail put ir by the firſt Re- , retornable immeds- £ 1 
| torn of the next Term, if the Declaration be deli-. *© : 
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7 removes the Bo- 
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dy of the Pa 
all Cauſes 


IF the Officer retorn 
not all the Cauſes, it is 


an Eſcape. 


Sheriffs of Lenden and 
Middleſex muſt make the 
* | Reroin the ſame Day, 
 =_y if the Hebcss Corpus be 
| retornable immediate, ſo 

likewiſe the Warden of 

of the Fleet; But a Ha. 

; bras Corpus & all other 

a Priſons myſt be retor- 

nable at a Day certain in 
Court, | 
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Holes Corpus either 
ad fubjiciendum, or ail re. 
endend m. . 


What the Plaintiff's 

Atrorney muſt do when 

IR a Habeas Corpus 8d ſatiſ- 
= | faciendurn iſſues out of 
5 3. R. | | 


6 | : Return of an Hebes: 
" Corpus not amendable af. 


Court. 


It ought not to be ta- 
ken out for a Priſoner 
without his Conſent. 


It may be granted by 
2 4 at his Cham» 
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. gainft him. | 


likewiſe. w 


FS ter it is read and filed in 


Days before the End of the Term, then the Defendant is to 

to enter: And in Mich. Term, if it be deliver d beſore the Retorn- 
y of Craftin. Anim. And in Eater Term before the Retorn-day of Men. 
Paſch. then the Defendant is to plead to Trial the ſame Term. Per Ma- 


gi a Liveſay & alios, 


Paſch. 21 Car. 2. Regis... r n. | 
A Habeas Corpus cum cauſa doth remove the Body 
of rhe Party for whom it is granted, and all the 
Cauſes which ate pen.gependiggagginſ him. 2.1 Car. 
B. R. And for that Reaſon it is called a Habeas Cor- 
pus cum cauſa, the Body with the Cauſe, which is - 
men coleFivam, and implies all Cauſes. And if up- 
on the Retorn of a Halen, Corpus, the Officer doth 
not retorn all the Cauſes, or recorns them ſalſiy, it 
is an Eſcape in him; Alſo the Sheriffs of London and 
Midaleſex, where the Writ is retornable immediate, 
ought to make their Return the ſame Day that the 
Writ is deliver d, and muſt bring the Body imme - 
diately, as the Writ requires, and not ſuffer the Pri- 
ſoner to wander abroad upon Pretence thereof; ſo 
here a Habeas Corpus is directed to the War- 


den of the Fleet; but a Habeas Copus to all Priſons, 


except London and Middleſex, commanding the She- 
riffs ro bring the Priſoners, muſt be retornable at a 
Day certain in Court. 5 5 en | 
Habeas Corpus is either ad ſubjiciendum, granted 
on the Crown · Side, or ad reſpondendum, granted on the 
Plea- Side. Ad ſabjiciendum, to ſubmit to the Order 
of the Court in Criminal Matters, ad reſpondendum, as 
above... -::.... 5; „ 
Where a Writ of Habeas Corpus ad ſatisſaciendum 
iſſues out of this Court, the Attorney for. the Plain - 
tiff muſt endorſe the Number · Roll of the Judgment 
on the back of the Habeas Corpus: And in the Caſe 
of one Saaler, Mich. 21 Car. 2. the Court granted a 
Plaries Habeas Corpus, with Penalty of 100 J. retorn- 
able immediate. 8 E 
After the Retorn of a Habeas Corpus is read and 
filed in Court, it cannot be amended. 7ri. 23 Car. 
B. R. For it is then a Record of the Court; but be- 

fore it be filed, it may. am Fatal 
None ought to take our a Habeas Corpus for a Pri- 
ſoner without his'Conſent. Trin. 23 Cer. B. R. unleſs 
it be to turn him oyer to the King's Bench, or 
charge him with an Action in Cour.  __ 
A Habeas Corpus may be granted by this Court, or 
by a ſingle Judge at his Chamber, to any private 
Perſon, who keeps another in his Houſe, ot elſe- 
where, in Cuſtody againſt his Will, by Virtue of the 
Habeas Corpus AQ. | „ 
There 
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on 1. lk 


| . bur not where 


"$2506 


ampere's Ele Coup is grantable withour Mo- 


fora ne 1 Lev. fel. 1. 
"G Aber Cops was denied ſor a Priſoner to hae 


| him for a Witneſs at Gen Aſſtes, by the Court. 


Trin. 1657. 
Every Hubeas Corpus cerornallls 6's Day certain, 
ro remove a Cauſe out of an inferior Court, 'muſt not 


be made retornable further than the ſecond Retorn 


in Hilary and Trinity T ; ſo that the Defendants 
may plead to Iſſue that 
be trie at the Aﬀiizes, and in Default of Pleading to 
Trial, the Plaintiff may take his Judgment. 
A judge of this Court will not grant 'a Habeas 
Corpus in 8 Vacation, for a Priſoner to follow his 


Suirs, but the Court may a Special Habeas Cor- 


ern him more than the other can. 3 

The Court will grant a Haben C to one, to 
have a Priſoner who is not in Execution, out of 
ſon, to be a Witneſs for him at a Trial, but at 
Charge of him that deſires the Haleas Corpus, and . 
his Peril, to take Care that the Priſoner do not make 
an Eſcape. 29 Jani, 1540. Trin. B. S. 


Cu be granted, to give Liberty to a Priſoner that 
les in Priſon upon an Execution longer than for one 
Day; this is not according to Law. 


beas Corpus, why they fend for the Priſoner; ſor it 
- nn be for Treaſon, or 7 great Conſpiracy. By cala, 
Juſtice. 

The Habeas Corpus was return'd Naum habeo talem 
in cuſtodia mea, nec habui die impetrations : And ad- 


jade d inſufficient. 2 Leon. 128. 


Upon a Habeas Corpus granted by this Court, u 
on reading of the Retorn, the Court took this 
rence: Where the Priſoner was committed by one of 
the Privy Council, there the Cauſe of his Commit- 
ment mult be retorned particularly ; bur where he is 
committed hy the whole Council, there need no 
Xx ro be alledg'd. Hower's' Caſe, 1 Leon. 70 
and 71, 

Where a Priſoner is brought up by Habeas Corpus 
upon 4 bailable Action, the Bail is not to be taken 
abſolutely without the Conſent of the Plaintiff's At- 


torney; for without ſuch Conſent a Judge will rake 


it bur 4 bene eſſe; but the Priſoner cannot be diſ- 
chatted till it is taken abſolurely. No 


erm, and the Cauſe may__ 


pus for a Priſoner” to be at his Trial in the Vacation» 
time. Paſch. 1650. 24 Mali, B. S. For this may con- 


y Newdigate juſtice, Trin. 1659. If a H. bea 


© The Court uſeth not to the Reaſon into a Ha. 


; 


Where * with. 


committed 61 


+ ry 


-Dedibdro things Pri. 


ſoner to be * at 


the Aﬀzet. 


If retornable ac oy - 
certain, it muſt nor be 
after the ſecond Retorn 
in Hil. and Tris. Ter ms. 


j 


Not ntable 
7 2 1 * 1 
riſoner 


Suits. ; 


The Court will * 


a Habeas Corpus for a Pri- 


ſoner not in Execution 
to be Wiecneſs at a Tri- 
al ; but at che Peril of 
bim char as | = 


May not be granted 


for a Priſoner in Exes« 
cution longer than for 
one Day, 


Recon wh thy the Pri- 
ſoner is ſent nor e 
preſs d i in ** Hobear Cer- 


— 


What is on inſufficl- 
ent Retorn. 


If the Priſoner be 
committed by one of 


the Privy Council, the 
Retorn muſt expreſs the 


Cauſe ; otherwiſe if by 


* whole Council. 


Tho? the Priſoner be 


| bailable, yer Bail may 


not be taken without 
Conſent of Phinciff's ; 


Attorney. 


* bis 


be. how rofferttove a 


4 | . < f * 0 
e Ho wal of Ae Ge W 
ast Cane Err ef af Beer bee . 


Se Jude, before one” lowed, except the ſame be'deliver'd: bes ar gl 


a h cap. F. 


2 Corpus . 
| Y e bis 


: 2 
SY 


| Proves 


ud fore 
1 85 04 7 rh che Court belore che Jury, who bre to try che Caliſe, 
bave appeared and one of the Jury ber! worn. to * 
the ſaid Cauſe. 
** Habtis Corpus all reſpondendans is when any one 
dned at the Suit of another, upon a legal 
in the Flitt, or any other Priſon; except t 
Kin ing's Bench Priſon ; and a third Perſon would ſuc that Priſoner in the 
Court of King's Bench, and cannot, becauſe he is not in Cuſtody of the 


Marſhal of this Court: Thete be may have an Z7abeas Corpus 


7 * 


the 


to remove. 


the Priſoner out of the Priſon where he is, into this Court, tetornable 
ar.a Day certain, ro anſwer unto this Action here; and for that Oauſe it 
is called Habeas Corpas ad veſpondendum, becauſe he is to anſwer the Party 's 


Action. Alſo, where a Perſon is in Cuſtody 
the Plaintiff may bring his Habe as Corpus 


in an inferior Juriſdiction, 


ad reſpondenditm retornable in this 


Court; and then the Defendant cannor nonſuit the Plaintiff; nor be bail- 
ed, but only by the Court of King's Bench, or be committed. to the _ | 


ftady of the Marſhal. 


The Hadeas 78, 
JI r Car. : 2. cap. 2. 


it 


on 


i "> wa vr . 34 1 2 234 


pris Halen Corpus AR, x. 9 31 Car.in, c 6 *. 


enacted, That when an 
Habeas Corpus to any Sheriff, Gaoler, Miniſter, or 


Perſon ſhall bring an 


any other perſon, for any Perſon in his or their Cuſtody, and the Writ 


ſhall be ſerved upon the ſaid Officer, or left at the Gaol or Priſon wirh 


any Under · Officer, Under-Keeper, or Deputy of the ſaid Officer or K 
that the ſaid Officer, or his or their Under Officers, Under-K 


= 


Cepers or 


puties, ſhall. within three Days after ſuch Service (unleſs: he” Commits 


ment were for Treaſon and Felony plainly and ſpecially e 


expreſs d, upon 


Payment or Tender of the Charges of bringing the ſaid Priſoner to be aſ- 
certain d by the judge of the Coutt that awarded the ſame, and endorſed 
upon the ſaid Wrir, not exceeding 12 4. per Mile; and upon Security 

ven of his own Bond, to pay the Charges of carrying back the Priſoner, 
if he ſhall be remanded back by the Court or Judpe, and that he will 
not make any Eſcape by the Way) make Retorn of ſuck Writ, and bring, 
or cauſe ro be brought, the Body of the Party fo committed or reſtrain- 


and beforeſuch other Perſo 
turnable: And ſhall then certify 


ed, unto or before the Lord Chancellor or Lord Keeper, or the Judges or 
ain of the faid Court fr om whence the ſaid Writ ſhall iſſue, or unto 
n or Perſons defore whom the ſaid Writ i is re- 


the true Cauſes of his Detainer or Im- 


priſonment, unleſs the Commitment be in any Place beyond the Diſtance 
of twenty Miles from the Place where ſuch Court or Perlan is reſiding, 
and not above one hundred Miles, then within che Space of t eehte Days 


afcer ſuch Delivery, and not longer. 
That ſuch Writ ſhall be marked, per Statutiths 31 


The Statute goes on. 
31 Car, 2. 


Car. 2. and ſigned by 


the Perſon that awards the 


fame: And if any Perſon ſhall be committed or detained for any Crime 
but Treaſon or Felony, plainly expteſs d in the Commitment-Warrant in 
Vacation- time, and out of Term, it ſhall be lawful for ſuch Perſon 


(other than perſons donvict. or in Execution by legal Proceſs) or any 
2 . 


One 


T 


| Habeas Compus. wee E ; 
one in his Behalf, $0,comp/gin to che Lord Chancellor, Lord Keeper, of 


any one of his Majeſty's Juſtices, or Barons of the Exchequer of the De- 
gree of the Coif, who, or any of them, upon View of the Copy. or Co- 
ies of the Warrant or Warrants of Commitment, or otherwiſe, up̃od 
Oath made that ſuch Copy or Copies were denied to be given, are here- 
by authorized and required, upon Requeſt made in Writing by ſuch Per- 
ſon, or any on his Behalf, atteſted and ſubſcribed by two Wicneſſes who 
were preſent at the Delivery of the ſame, to award and grant an H4bez; 
Camus, under the Seal of the Court whereof he ſhall then be one of the 
Judges, to be directed to the Officer in whoſe Cuſtody the Party ſhall 
be, retornable immediately before the Chancellor, Keeper, or ſuch Ju- 
ſtice, Baron, or any other Juſtice or Baron of the Degree of the Coif, or 
any of them; and upon Service thereof as aforeſaid, the Officer, or his 
Under-Officer or Deputy, ſhall within the ſaid Times bring ſuch Priſoner 
before ſuch Perſon before whom ſuch Writ is returnable, and in Caſe of 
his Abſence, before any other of them, with the Retorn of the ſaid Writ; 
and the true Cauſes of the Commitment and Detainer, and within twö 
Days after the Party ſhall be brought before them, ſhall diſcharge ſuch 
Priſoner, taking his or their Recognizance, with one or more Sureties, 
in any Sum, according to their Diſcretions (having Regard to the Priſo- 
ner, and the Quality of che Offence) for his Appearance at the King's 
Bench the Term following, or at the next Aſſizes or Seſſions, or general 
Gaol-Delivery, of and for ſuch County, Ciry or Place, where the Com- 
mitment was, or Offence committed or cogniſable; and ſhall certify the 
Writ, Return and Recogniſance, to the Court where ſuch Appearance is 
to be made; unleſs it ſhall appear, that the Party ſo committed is detain d 
upon a legal Proceſs, Order or Warrant, out of ſome Court that hath Ju- 
riſdiction of Criminal Matters; or by ſome Warrant ſigned and ſealed by 
any of che ſaid Juſtices or Barons, or ſome Juſtice of the Peace, for ſuch 
Matters or Oftences, for which by Law the Priſoner is not bailable. 

Pꝛovided that no Perſon ſhall have this Writ, who 
hath wilfully neglected two whole Terms to pray „ Ten“ it after 
it. 
And further, That the Officer, or his Under- Keeper or Deputy, who 
ſhall neglect or refuſe to make ſuch Retorn, and bring the Body, or with- 
in the Space of ſix Hours aſter Demand, ſhall not deliver to the Perſon de- 
manding a true Copy of the Commitment- Warrant, the head Gaoler, 
and ſuch other Perſon, in whoſe Cuſtody ſuch Priſoner ſhall be, ſhall for- 
feit to the Priſoner, or the Party grieved, for the firſt Offence 100 J. and 
for the ſecond Offence 2001. and is hereby made uncapable to hold or exe- 
cute his Office ; the Penalties ro be recovered by the Priſoner or Parcy 
grie ved, his Executors or Adminiſtrators, by Action of Debt, &c. And 
any Recovery ſhall be a Conviction for che firſt Offence, and any After- 
Recovery for the ſecona Offence. 

That no Perſon which ſhall be deliver'd upon his No Perſon deliver'd 
Habeas Corpus, (hall be committed again for the ſame ffillt LA 
Oflence, other than by legal Order and Proceſs of for the ſame Offœnce. 
ſuch Court where they ſhall be bound by Recogni- 
ſance to appear, or other Court having having Ju- 
tiſdiction of the Cauſe, upon Pain to forſeit 5000. 

Fl. 3.) | GC Þ20vided, 


2 fur - Were. Thar if any Petſon ſhall be committed 
ther. - for High Treaſon or * © umn pax4r rangi 
xpreſo'd in the Commitment - Warrant, upon his Prayer or Petition in 
= Court che firſt Week of the Term, or firſt Day of the Seſſions of 
Oyer and Terminer 5 Or general Gaol-Deliver „ to be brought to His Trial, 
ſhall not be indicted ſpine Time the next Term, Seſſions of Oyer and Ter- 
miner, or general Gaol- Delivery, after ſuch Commitment: It ſhall be 
lawful for the Judges of the King's Bench, Juſtices of Oyer and Terminer, 


» 
# : 
by 


and general Gaol-Delivery, and they are required upon Motion to them 


made in open Court the laſt Day of the Term, or fuch Seſſions, cither 
by the Priſoner, or any one on his Behalf, to fer at Liberty the Priſoner 


upon Bail, unleſs it appear to the Judges and Juſtices upon Oath, That 


4 Witneſſes for the King could not be produced the ſame Term or Seſ- 
ons. And in Caſe he ſhall not be indicted or tried the ſecond Term or 
eſſions, or upon his Trial ſhall be acquitted, he ſhall be diſcharged 

from his Impriſonment. hn 

Pꝛobided, That this Act ſhall not extend to diſ- 

p Not to diſcharge any charge out of Priſon any Perſon charged with Debt, 

Perſon charged with ge : Y gen V 

Debt. or other Action. W If 

Any Perſon in Cuſto- Mꝛobided, That if any Perſon, be in Priſon or Of- 

dy for a Criminal Mat- ficer's Cuſtody for any Criminal Matter, ſuch Perſon 

Er, ſhall nor c. ſhall not be removed into the Cuſtody of any other 


d but by Habeas Cor- - 1 
and br by Es Gr. te bir by Hides Corp, pon Pain of incur 


/ 


ri 
fs 5 Offence. 5 MN. 
The Forfeiture for JP2ovided, That any Priſoner may move and ob- 
denying of the Writ. rain. his Habeas Corpus out of any of the ſaid Courts 
in the Vacation-time, upon View of the Copy of 
the Commitment: Warrant, or Oath. made that ſuch 
Copy was denied: Then if ſuch Judge ſhall deny 
ſuch Writ, they ſhall 1 forfeit to the Party 
grieved 500 J. to be recovered in Manner aforcſaid. 
To go to all Places That this Writ ſhall go to all Counties · Palatine, 
— Cinque - Ports, and Privilege-Places in England, Wales, 
and Berwick upon Tweed, 
: No 2 he _ tut , 2575 15 e! be 2 Priſaner to Scotland, Ire- 
oner to Je, nn» land, Ferſey, Guernſey, Tangier, or any of the Ports, 
ae — Iſlands = Floces beyond the Seas, with- 
in the King's Dominions : But if any Perſon ſhall 
be ſo ſent a Priſoner, he ſhall bring his Action of 
falſe Impriſonment againſt the Perſon by whom he 


ſhall be committed, detained, impriſongd, ſent Pri- 


ſoner, or tranſported, and recover treble Coſts, and 
The Penalty, not leſs than 5001. Damages, and be from thence- 
forth diſabled to bear any Office of Truſt or Profit; 
and ſhall incur the Penalties of the Statute of Provi- 
16 Hi. a. cap. 5. fion and Premunire, made 16 R. 2. cap. 5. and be in- 
= capable of any Pardon from the King for any Loſſes 

or Diſabilities. | 


P2ovided, 


ng the aforeſaid Penalties for the firſt -and ſecond 


* 
10 
x. i 
i 
1 


ed Habeas Corpus. 
- P2ovided, That this ſhall not extend to any Pet- 
fon who ſhall, by Contract in Writing, agree with 
any 
Sea, and receive Earneſt upon ſuch Agreement. 
Pꝛovided, That if any Man convicted of Felony, 
ſhall in open Court pray to be tranſported, be 

i 20 57 3. Ml 


Court thinks fit, it N. ; i > 
| 3 at | 


* 


*P2ovided, That if any Per 


-, 1 50 Fr d 
any Capital Offence in Scotland, Ireland, or any of 
his Majeſty's foreign Plantations or Iſlands, he may 


be ſent thither to be trie. 


& 


T8 = 
That no Perſon ſhall be ſued for any Offence When to be ſued fo 
within this Act, but within two Years after n Of > king againſt this 


fence committed. * 94 
P2oviſo, That any Party ſued for any Thing 
done by Vertue of this Act, may plead the General 
Iſſue, and give the Special Matter in Evidence. 
M any Ferſon be committed by any Judge or Ju- 
ſtice of the Peace, and charged as Acceſſory hefore 


the Fact, to any Petty Treaſon or Felony, or Suſpi- * 


cion-thereof, or Suſpicion of Perry Treaſon or Felo- 
ny, which ſhall be plainly and ſpecially expreſs'd, 
ſuch Perſon ſhall not be removed or bailed by Ver- 
tue of this Act. T 

M che Steward of an inferior Oourt proceeds af- 
ter an Habeas Corpus allow'd, all their Proceedings 
are void, and the Court will award a Superſedeas. 
Co. Car. 79. pl. T. ah KEE 

No Writ to remove a Suit commenced in an infe- 
rior Court of Record ſhall be obeyed, unleſs delive- 
red to the Steward of the Court before Iſſue or De- 
murrer joined, ſo as the ſaid Iſſue or Demurrer be 
not joined within fix Weeks after the Arreſt or Ap- 
pearance of the Defendant, © | = 

A Suit ſhall never be removed again after a Pro- 
cedendo allowed. 1128 273 

A Suit where the Demand doth not exceed 5 /. 
nor where the Freehold, Inheritance, Title of Land, 
Leaſe or Rent, is concern d, ſhall not be removed. 


The Steward ought to be an Utter Barriſter of one 
a i Inns of Court, of three Years Standing at the 
caſt, 18 OW? 


% 


Merchant to ba tranſported to any Parts beyond 


EF 
Not to extend to Ser- 
vants under Contract. 


2 GR, m a . " &# * OY 


How Tranſportation 
for Felony ſhall be. 


Perſons may be ſent 
hither from Scotland, &c. 
for Capital Crimes. 


When to be ſued for 


May plead the Gene» 
ral Iſſue, 


/ 


Who ' ſhall be -remo- 
we or bailed by this 


Proceedings in an in- 
ferior Court are void af- 
ter an Hebeas Corpnt ale 
Jowed. 


Where the Cauſe is 
to be removed our of 
an inferior Court. 

21 Jac. 1. cap. 23. 


No Removal again 
after a Procedende. - 


Where the Demand 
is under 51. or the Free- 
hold, or Inheritance, or 
Title of Land, or Rent, 
is ſued, ſhall not be re- 
moved. | 

The Steward muſt be 
an VUeter Barriſter of 
three Years Standing. 


Þabendum. 
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The Office of the a- 


The Rebendum will 
not carry the Eſtate 
where there is not 2 
| _ in the Premiſ- 


Where vol. As 


May enlarge the Pre- 
miſſes. 


Where ĩt may abridge 
the Premiſſes. 


Where it may explain 
them. 


Where it makes void 
the Premiſſes. 

An Eſtate of Freehold 
cannot commence in fu. 
turò. 

A Feoffment with Li- 
very, Habenaum after the 
Death of the Feoffor, is 
void. 


Dap, and Day of the 3 Date, 
$ Zivery, ' _ 3 
TEES : | 


abe Difice bf toe! Habcndurh 161 to 1imce the 
| _ Eſfate, fo that 155 general Implication 


b ok the Eſtate, wich by Conſtruction of 
„ Law paſſes in zemiſſes, is by the 


Habendum controlled and the Pier 2 Rep. 55. a. h. 


. 2 Bargain and Sale by indenture without erpreſ⸗ 
ſing to whom, altho it were Habendum to A. B. who 
is a Patty to the Deed, is not good, becauſe the Of- 
ſice of che Aae is only to limit an Eſtate, and 
not to give any Thing; an there ought to be Gran- 
tor and Grantee in the Premiſſes of the Deed, other- 
wiſe it is void. Cro. Eliz. 903. 585. 

An Habendum, contrary or repugnant to the Pre- 
miſſes, is void; and the Premiſſes ſhall ſtand. As 
to a Man and his Heirs, Habendum for on the Ha- 


bendum is void and repugnant. 2 Rep. 

An Habendum may enlarge the Preciſe, S. 1 Jones 
4. 8 Rep. 154. 

an Habendum may abrid ge the Premiſſes. Hob. 1 71. 
Jones ibid. 


An Habendum may explain the Premiſſes. Jones 


ibid. Dyer 160. 
An Habendum may make void the Premiſes. Fones 


ibid. 2 Rep. 23. 24, and 55. 
An Eſtate of Freehold cannot commence in future. 


2 Rep. 55. See Title Leaſes. 
A Feoffment in Fee is made, Habendum aſter the 


Death of the Feoffor, and Livery thereupon; this is 
void, becauſe to commence in futuro. Cro, Eliz. 254. 


27. pl. 255. See Title Livery. 


CUhere 


bendum. 
cubere a Thing is limited heſörk the Habendum, 
9 afterwards ſays Habendum for Years, Life, or in 
e, and goth not name the Thing in the ZZabendwm ; 
Kis ſhall be referred to the Thing ſpoken before che 
Hey mg and not repeat the Thing again in the Ha- 


[ear ny 95 2he/ Ti * the Premiſſes is to ex 


hing gien; aud of the 
bendum, to expreſs BUR Oc Quantity: of ch te. Pho. 
196. 6. 
ebe Hebendum ſhall never introduce one who is a 
Stranger to the Premiſſes. 3 Leon. Caſe 60. 
''The Office of the Premiſſes of a Deed is __ 
the Perſons who ſhall have it, and the Office of the 
Habendum is to limit the Eſtate of w— Thing which 
is granted. Bid. fol. zul. 
I J. enfeoff 4. and B. of two Acres, Hubendum 
the ons Acre to 4. the other to B. the Habendum is 
void, becauſe contraty to the Premiſſes; for each of 
chem is excluded our of -one Acre, which was given 
him by the Premiſſes. 3 Leon. Cale 178. fol. 126. 


'ALeaſle to one, Habendum to him and l 


cut nominantur in Charta, made it certain 

ficut ſcribuntur & nominantur in Ordine is ds 4. but 
Habendum to three r is el. for he User. 
tainty. 8 — Leo. Caſe 389. = 


k 4 


0 


ol 
The Expoſition of an 
Habendum. 


The Habendum ſhall 
never bring in a ſtrange 
Perſon. 

What is the Office of 
the Premiſſes, and what 
of the Habendum. 


Habendum contrary to | 
the Premiſſes is void. 


A Leaſe to one, Ha- 
bendum to him and ano» 
ther, is good; ſo ſicur 
nominantur in Charts, 


* * * . Fe 
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What this Writ is. 


How the Sheriff may 
remove Goods nan 
Habere facie; 


If a Writ of Hebere 
facias poſſeſſimem be not 
well executed or return» 
ed, one may have a new 


The Sheriff may raiſe 
the Poſſe to execute this 
Writ. my 


? No Fees due to the 
Sheriff upon ir. 


Where a new Writ 
and an Attachment was 
order'd. 


Habere facias Poſſeſſionem; 


mem. 


Ipis is a Juditial Writ, and lies Where 
1. 1 oflſeſmon in an E. 
jectione Firmz, and is to put Him into 
Poſſeſſion, and 1s directed to the Sherilt 


powꝛ the Sheriff may juſtify the removing of the 
Goods out of Poſſeſſion, = Writ of Habere fa 
ciat poſſeſſionem. Lutw. 1486. | : 
One may have a new Writ, of Habere facias poſſeſ 
fronem, if a former Writ of Habere facias — — 
be not well executed or return d. Mich. 22 Car. 1. 
B. R. becauſe it is all one as if ſuch Writ had never 
been taken out; for the Party had no Fruit or Benefit 
by it: So de novo, when ouſted, is the Defendant's 
Means. 1 Ab. 779. pl. 2. N 
The Sheriff may raiſe the Poſſe Cumitatau, in his 
Aſſiſtance, to execute an Habere facies poſſeſionem, in 
Caſe of ition. Vide Dalton Of Sheriffs. 
a are no Fees due to the Sheriff upon it. 
f 5 ; 
The Sheriff returned upon a Writ of Poſſeſſion 
that he removed a Woman and two Children out of 
the Houſe, which were all the Perſons he could find, 


and deliver'd peaceable Poſſeſſion to the Plainriff, and 


afterwards departed ; but three others which ſecretly 
lodged in the ſaid Houſe immediately expulſed the 
Plaintiff, and held it with Force upon his Return to 
the Houſe; and upon this Retorn made, the Court 


- order'd a new Writ of Execution, and an Attachment 
againſt the Parties. 1 Leon, 145. Caſe 202. 


„ 7 
= 4 


| taments, by th 
Inheritance, Co, Lit. 7. b. 


Cbe Word Heir is Nomen colleBions, ad extends 
unto all Heirs. Trin. 23 Jac. B. R. 
The Heir is favoured at the Common Law; for at 


of Blood, do deſcend of come Eſtate of 


ov 1 A 


„ "I 


the Common Law the Anceſtor could not con- favours the Heir. 


vey away his Lands by his Will from his Heir 


at Law, upon his Death-bed, without the Conſent of the Heir: But 
now by t _—_— Of Wills, the Law is altered in that 
Point. Hill. 23 Car. The Law is the Preſerver of Inheritances. 


It is a 2 Rule in Law, that a Man cannot 
raiſe a Fee · ſimple to his own right Heirs, by the 
Name of Heirs, as a Purchaſe ; neither b Convey- 
ance of Land, not by Uſe, nor by Devile ; for if a 
Man deviſe Land to a Perſon that, is his next Heir, 
and to his Heirs, the Deviſe d, and the Heir 
ſhall be in by Diſcent: For fortlor's potentior ef diſpo- 


my is quam hominis. See Hob. 30. 
25 the Father was ſeiſed in Fee, and his Son 
apparent made a Leaſe for Years, to com- 
re .* the Death of the Father, rendring Rent 
to his Son by his proper Name, the Son could not 
have this Rove 1 Saund. 370. 


If an Heir is not expreſly bound in the Bond of 


his Anceſtor, - he. is not bound at all, alrho' he had 
l to pay che Money due N Ia. 136. 


"OR Py in, "ie 
. . 


A Man cannot raiſe a 
Fee-ſimple ro his own 
right Heirs as a eke. 
ſer, neither by Con 
ance, Uſe, nor Devi 
for the Heir ſhall be in 
by Diſcent. 


Father ſeiſed in Fee; 
Son leaſes for Years, to 
cominence after the Fa- 
ther's Death, rendring 
Rent; the Son cannot 
have it. 


Heir not expreſly 


wound in the Bond of 


his Anceſtor is 
bound at all. 


Childzen 


not 


J © l * 
E Pn wie OE IF 
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i ud] joint Heirs muſt 


„ 


12 ; I A 
Children inherit their 


Anceſtors in the right 


inherited - by them. Hab. 244. 


aſcending Line, but are 
ner inherftted by them. 


A Man cennot bind 
his Heir co warrant, un- 
Jeſs he be bound him» 
{-]f. Neither will Debt 
lie againſt him, if not 
particularly named. 


Upon a Sci. fa, in a 
Perſonal Action reco- 
vered againſt an Ance- 
ceſtor, the Heir ſhall 
nor have his Age; but 
he ſhall upon Error to 
reverſe a Fine. 

Reverſion in Fee up. 
on a Tail is not Aſſets. 


In Debr againſt the 
Heir, that Executor had 
Aſſets, is no Plea, 

Heir and Executor 
both chargeable upon 
Specialties. 


Where the Heir hel! 
take as Special Occu- 
pant. 

He that claims as 
Heir in Fee- ſimple, muſt 

ke himſelf Heic to 
fin im who was laſt ſeifed. 


W Where an Heir born 


beyond · Sea ſhall not in- 


herit. 


11 Yo kkewiſk were 2 


Subject ſtays long 0 
yond Ses than he was, li- 
cenfet to ffay. T 


A $0: . a 


hall not be diſinhe- | 


.vited ien! 8 
tent. 4 2 . 


Shall be add in 
1 doubtful Caſe. 


** pine with "29M 
ay the Heir of the Part 
of zhe Mother, makes 
zit deſcend to the Heirs 
of the Father. 
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de ſued jointly” 


you, cannot bring t wo ſeveral AQion of (De paint 


Childzen OY IM their Anceſtors, without Li- 


miration, in the right aſcending Line, and are not 


A Man ſhall never bind his Heir co warrant where 
he himſelf was never bound. Cyo. Fac. 570. Nei- 


cher will ae = an Heir, unleſs he be parti- 
4 


cularly n 

The Heir upon a Sci. fa, in a otro Action re- 
covered his Agceſtor, ſhall not have his Age; 
but he ſhall ha ve it upon a Writ of Error to reverſe 
a Fine or Recover 00 ied or ſuffer'd by his Anceſtor, 


becauſe this binds the Inheritance. 
* in rer ufa 4 Til is not Aſſets. 3 Lev. 


387. 77 
In Debt aguinl.6þ 0 the Heir, tis no Plea chat the 
Executof had A 3 Lev. 189. 
Heirs and Executors 1 d ende upon Special- 
on and 'tis no Plea for the one that another Action 
| depending againſt tie othet. Her 303. 
hebe che Heiriſhall take as pe Ofcupate, 


Pide 1 Sannd. 261. 1 616 ON 
Tt is a Maxim in I that g Man who 4 : ele 


Heir in Fee-ſimple to any by Diſcent, muſt make him- 
101. Heir to him that was S laſt ſeiſed of the actual Erct- 
old and Inheritance. . Co. Lit") 11. . | 
E Subjet of the, Ki ng. goes beyond Ses, mar- 
rics an Engliſʒ Woman wk continued there and pra- 
ctiſed traiterouſiy, 00 had 4 Son born there: And 
held that; he ſha "not inherir"rh& Eſtate- tall; Alſo 


where a Subject goes beyond Sea with the King 8 


Licence, and continueth longet than his appointed 


Time, he Joſerh che” Benefit of a Subject. 4 Lon. 


e. 29. . 
An Heir at Law "Call not be be difinhetired without 
an apparent Intent; becauſe, unleſs the Anceſtor 


makes a Diſpoſition of the Lands, they . to 
the Heir by LAL. 


* 764. 
The Heir at NA is referred in Chancery in a 
doubtſul Caſe. Chancery k pl ny 

One ſeiſed of [Lands as H cir to his Mother, le- 
vies a, Fine with Warranty, ſo ke .Granc and Render, to 
his; qyyn right Heirs, 9 5 endet is as a new Pur- 


chaſe, and makes the Eſtate diſcegdibe cher 


of the Part of the Father. Show. Reg. 9 "Io 
Where, a. Man, dies and leaves Wo jo {7 His, 


them ſeverally as Heirs, but mult Tue them Joirtly, 
becauſe both of them make but one "Heir, Tri. 


1 Jac. 2. B. R. 
a Man 


* It hot ado N“ 1 
Ser i un ie 


+ If my Daughter die without Heir 
her Bod/Y chen to remain, &c. . adjudg d an 
* and ſhal! go to ale Heirs of her Bo- by 
dy, tho Popham was is; and chat ide Having 
an Eſtate for Life, her Heir ſhall not rake as a Pur- 
chalet. but by Limitation. Cre. Eliz. 313. pL. 5. 


Ir is an ancient Land! mark of the Law, that when 


| the Anceſtor-rakes'an Eſtate for Life, the Word Hrirs 
is a Word of Limitation; but — 2 Gay? if he 


"He 


doch pot) it is a Word of Purchaſe. 
- Notiee of a Deviſe muſt be given to * 


otherwiſe it is no Forfeiture ; becauſe the Eſtate, 7 


ma facie, belongs to the Heir upon his Anceſtor's 
Death. Lew. 813. | 
Jf Timber-Trees be blown down, the Heir or Re- 
be Dorards, 
to the Leſſee for Life or Years. 4 Rep. 63. 6. 
" Filhes'i in a Pond ſhall go to the Hcir, and not to 
the Executor. Cro,' Elis. 372. 
The Heir ſhall enforce he 
Debts with the perſonal Eſtate, to 
ritance to che Heir. Oban. Rep. 280, 297. 


2 ſhall have them; but if they 


ene to pay 


Degree. m—_— e 
[l. 2.) e 


mitation, and where of 


eſerve the Inhe- 


Debt lies againſt the Heir of an Her to the roth 


bis 


A Mus , 
a * 9 ”. ” 
4 * * 4 "4. 
* I W o 
* 8 * : 
7 y 


"INE aus deviſed to 20 Het « hk Were be erkes 1 
pay his E P „ Debre a r ah he is not li- — 
| l wot with ſuch 0 
he may well prove Rus per dm. Oro. Gur 5 
2 ip ya ty ts rene 
"S > an Heir an Heir pleads 
by his Aneeſtor to the Plaintiff, and he 7 7 * 
fattumw; this is no ſuch falt Pl Pled x ſhall (wbje — — 
own Eſtate: For it is not falſe in His on C e, Eſtate. Only his Ange . - 
23s rhe Trade of bs Anceſtor ft oaly be taken r I 
in Execucion. | Cre. Car. 436. fl. 6. nor Sant „ 
Vys Law of Exe Fr oC. . 1 4 
hath. by Deed wichout the Word d wa: = 
riſe — may. Bur where a Man our the Word f 
| ue of the Statute De Dons, by che aug ie Be e Dy, 3 
may have an Eſtate-rail by FOO e ee "Es | 4 
which 2 not have ar the Common Law 'be- | be 958 $4 ji 4 | | 
fore; - Paſch. 9. -B. K. 3ty 27 av 


Heir, (not Heir of nnn 


ord Heir ſhall take 
Pc, _ 
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Where *the Word 
Heirs is a. Word of L. 


Purchaſe. 


Notice of 2 Deviſe 
muſt be given to the 


r 


1 
9 
— 


a. Timber-Trees rp 
wn, go * c eir 3 
Dotards to t he Leſſee. 


The Heir ſhall have 
the Fiſhes in the Ponds. 


The Heir ſhall com- 
og the Adminiſtrator 
y Dcbes wich the 

al *Eſtace, to pre- 


= 
* 
« 4 


| ſerve the Inheritance: 


Debt lies agoinſt che 
Heir of an Heir. 


An 


8 4 
| ute; and 


Debr againſt Couſin 4A 1246 45 10 tion a . 
e ou. 


and Heir, "hou to be. | 5 | 77 Gf, 496 ang 


Ws 


= * 


| * How te declar 
geinſt an 2 x 


ecla Ke Ja. | | 1 


Cr "ek a 


chem as Heir to og 2 


Debt upon B 


r = be — the oo WA þ 


bes Ry OR 


= 


4 
K 


; he le 

1 12 as 
eee far tho 
. Sela 


4 l 7% eas, 


e oe dent fault of * Va | 
Where general, Where he may enter either * or Fes ſpecial judg- 


ſpecial. ent, De terris deſcent AS 5 and the re he ſhall bave all 
the Lands by Diſcent in Execution Bug 1 if the Judgment be general with; 
out ſuch Prayer, then he can have only a Moiety by Elegit. Mich. 1 W. & 
M. B. R. See Plow. Com. Daus and Pepys 439 · 
2 Leon. Cafe" 16. By better Opinion a C. 

How it ſhall be 2 unle px 1 . be genera 
n and'd wi LOG LAG IE oMledges ion, an WS 
Judgment * that he bath ſo much b 3 Bilcent; but when he will 
not ſhew what he hack by Diſcent, and ſo loſes oles the Benefit the Law 
gives him, it ſhall be intended that he hath Aſſets by Aiken. to "OP 


the Debt. Cro.Eliz. 692. U. 1. apt LY 


— Houſe Aﬀers cent, 7 5 Plain 
a Sci. fa, when A 


O. 441, 442. See alſo 
lies. 


ſt an E 


Special Matter may 
be ziven in Evidence 
upon . der diſcens. 


Where the Heir is 

1 ſued as. Tertenant, the 

1 Execution ſhall be but 
* for a * 


uld have been 
upon a falſe Plea in Debt. Cre. 5 294 94. See Title 
Tertenant. Sevcral 


— — = 
Deen Tertenants are returned; Who appear and 
\plead-joincly, tharche-Deceaſed was nor feed, (the tes. at oughe 
Day ofthe Judgmenc,” oraftceewards) of the Lands 
wheteof they are returned Tertenamts: And this upon a Demurrer was 
held code all becauſe they ought to have pleaded this feverally, and not 
jointly. Mich. 7. .d B. K. R067 7” OS {+ 

Debt upon a Leaſe ſor Mears of Lands of Inhe- The Heir all have 
ritance, rendring Rent to his Executors and Atfipns ; 2 4 — 1 
the Heit ſhall have che Nent, beeauſe it being reſer- ſigus; by. l 
ved to bim, hisExecutorsand Aſſigas, the Rent ſhall | | 
continue aſter the Leſſot s Death, and ſhall go ro the Heir upon the ap - 
parent Intent chat it hall continue after the Leſſor's Death: And this 
without the Words During abe Nm. Bur otherwiſe it is, where it is re- 
ſerved to him and his Aigus. 2 Lev. 13. 14. 12 Rep. 36. | 
- FAlheroche Heir ſhall have the Rent, and not the "= Aga 

Evccutor, upon a Covenant to pay ſo much a Year „ e Furie. fan 
to the Leſſor, his Heirs, Executors and Aſſigus, ſee have che Rent, payable 
Os. Car. 307.71. 1. See Title Leaſes, ; by Covenant. 

Leite covenants wich the Leſſor, his Executors where the Heir mall 
and Adminiſtrators, to repair; the Heir ſhall bring beve Covenant, cho not 
Covenant, tho not named, becauſe this Covenant d. 
goes with the Land. 2 Lev. 92. | 
- A Bancovenants with the Grantee in Fee, that he, Where Executor, not 
his Heirs and Aſſigns, ſhall quietly enjoy: Here was 7 Heir, hal bring the 
an Eviction in the Life of the Grantee ; his Exec 
tors, and not his Heir, ſhall bring the Action. Beeauſe, when the Co- 
venant was broken, he could have neither Heir nor Aſſignee of theſe 
Lands: But the Damages ſhall be recovered by the Executors, tho' they 
are not named in the Covenant, fot that they repreſeut the Perſon of the 
Teſtator. 2 Lev. 26. 4. | 

An Heir ſhall not find Bail upon a Cauſe removed“ An Heir ſhall not put 
out of an inferior Court; becauſe he is not liable to i Bl. 

find Bail in any of the ſupetior Coutts. 2 Lev. 204. 

The Executor hath Aſſets, and the Heir alſo hath Obligee may ſus ei- 
Aſſets; it is at the Obljgee's Election to have the Debt ther the Heir or Execu- 
of the one or the other: But he ſhall not charge tbem : 
doubly ; but if he be ſatisſied by one, the other | 
ſhall have his Audits Querela. 2 Plow 435. b. . 

Debt againſt an Heir, who hath a Reverfion in How far » ReverGon 
Fee upon an Eſtare-rail - The Reverſion in Fee is Al- in Fee upon an Eſtate · 
ſets, upon a general Riens per diſcent ; but the Heir tail is Aſlets. 

* a ſpecial Pleading help himſelf. 2 Lev. 286. 

287. 9 | | 

A. ſeiſed in Fee, makes an Eſtate-tail, Reverſion to himſelf in Fee. 
He enters into Bond, and dies, and after divers Diſcents from Heir to 
Heir in Tail, the Tail determines. The Heir of the Reverſion in Fee 
ought to be charged as Heir ro A. not as Heir to any of the mean Heirs 
in Tail; becauſe they were nevet actually ſeiſed of the Fee. 3 Lev. 286. 


2, | 0 


for or by Reaſon of Allers, as fully. as he might 
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36 „ 1 Meir. i; 
1 Tt aay Ceſtay que Truſt hall die, lea a Truſt 


Bs. kg: 2 in Fee · ſimple to diſcend to his Heir: this Truſt 
Tre ſhall be Aſfets. ſhall be taken, and is declared to be Aſſets by Diſ- 

| cent, and be liable co the Obligation of his Anceſtors 
or ought ito have beef, 
if the Eſtate had deſcendcd to him in Poſſeſſion, in like Mahner as the 


Statute 29 Car. 2. Truſt deſcended. Stat. Fravds and Perjuries, '2:9' Car. 
: | i ae 4th, 4 


cap. 3: 2s 3. 4 HT hae 336 

How the Truſt.Eſtate JÞ2OUDED, That no Heir thac- ſhall be chargeable 
ſh-lI! be chargeable upon hy Reaſon of any Eſtate or Truſt made Aſſets in his 
» Judgment: Hands by this Act, ſhall by Resſon of any Plea, 
Confeſſion of the Action, or ſuffering of Judgment by Nil diss, or any 
other Matter, be chargeable to pay the Condemnation out of his on 


Eſtate; but Execution ſhall be ſued of the whole Eſtate ſo made Aſſets in 


his Hands by Diſcent, in whoſe Hands ſbever ir ſhall conie aſter te Wric 
purchaſed, in the ſame Manner as it is to be at and by the Common Law, 
where the Heir at Law pleaded a true Plea. il. 

* By the Statute 405 N. & MH. cap. 20. ſor Docket- 
Parry af. ing of all Judgments, it is enacted, That no judg- 
an Heir. 4 #5 D. a P. ment not docketted as chat Act requites, (which fee 
_ | in Title Judgments) ſhall affe& any Purchaſor or 
Morrgagee, or have any Preference againſt Heirs, Executors, or Admi- 


niſtrators, in their Adminiſtration of cheir Anceſtors, Teſtators or Inte- 


ſtates Eſtates 7 | TEE. 80 
This was at firſt a temporary Act, but made per- 
nude perpetual: petual by an Act made 7 & 8H cap. 36. See the 
80 Act in Title Judgment. 
324 UW. 4 P. cap. By an Act made 3 & 4 ,. &. cap. 14. entitu- 
at _ —— 4 wn led; An Af for Relief of Creditors againſt fraudulent 
has Geri Deviſes, (which ſee in Title'Devile) it is enacted, 
Where the Heir a- That where any Heir at Law ſhall be liable to pay 
liens before Action the Debt of his Anceſtor, in regard of any Lands, 
— Ce. deſcending to him, and ſhall (ell, alien, or make 
over the ſame before any Action brought, or Proceſs ſued out againſt him, 
that ſuch Heir at Law ſhall be anſwerable for ſuch Debt or in an 
Action or Actions of Debt to the Value of the Land fo by him fold, 
How Credicors than aliened, or made over, in which Caſes all Credi- 


be preferred. tors ſhall be preferred as in Actions againſt Execu- 


tors and Anminiſtrators, and ſuch Execution ſhall be taken out upon any 
Judgment ſo obtained againſt ſuch Heir, to the Value of the ſaid Lands, 
Wha Land: att ©, ih if the ſame were his own proper Debt; faving that 
liable co Execucicn, the Lands, Tenements, and Hereditaments, bons fide 
aliened before the Action brought, ſhall not be liable 

| to ſuch Execution, 1233 
leg to the Heir my And it is further enacted, That where any Action 
O Oe of Debt upon any Specialry is brought againſt any 
| Heir, he may plead Riens per difcent at the Time of 
How chePlaintif may the Original Writ brought. And rhe Plaintiff in 
reply. ſuch Action may reply, That he had Lands, Tene- 


ments, or Hereditaments, from his Anceſtors, before 
3 » the 


1 | * . 
Heir. 


the veiginal Writ brought, or Bill filed; and if upon 


Iſſue joined thereupon it be found for the Plaintiff. the 
Jury thall inquire of the Value of the Lands, Tene- 
ments, or Hereditaments, fo deſcended; and there- 
upon Judgment ſhall be given, and. Execution ſhall 
be awarded as aforeſaid. But if Judgment ſhall be 


given againſt ſuch Heir by Confeſſion of the Action, 5 


without confeſſing the Aſſets deſcended, ot upon De- 


17 


5 What the Jury. ſhall 


inquire of. 4 


How Judgment 2 
ainſt an Heir, without 
con feſſing of Aſſets. 


mutrer, or Nihil dicit, it ſhall be for the Debt and Damages, without any 
Inquiry for the Lands, Tenements or Hereditaments deſcended. 


PDꝛovided, Thar all and eyery Deviſee, or Devi- 
ſees, made liable by this Act, ſhall be liable and 
chargeable in the ſame Manner as the Heir at Law, 


D-viſees chargeable 
as the Heir, 


by Force of this Act; notwithſtanding the Lands, Tenements, and Here- 
diraments, to him deviſed, be aliened before the Action brought. Sce 


Title Devile. _ 
Note, This Act was temporary, but made perpe- 
tual by an Act made 6 & 7 W. cap. 14. : 
See a Caſe upon this Statute argued Pro and Con, 
how the Practice ſhall be upon it, 5 Mod. 122, 123; 
and alſo the Pleadings upon it, 119. . 
The Heir of a Perſon attainted of Treaſon, ny 
with the King's Licence bring his Writ of Error to 


reverſe the Attainder of his Anceſtor, tho, properly 


6& 7 ID, 3. cap. 14: 


A Caſe upon this Sta- 
tute, with the Plead- 
ings upon it. | 


The Heir of a Perſon 
attainted, niay bring Er- 
ror, x 


ſpeaking, a Perſon attainted can have no Heir; but, as to this Purpoſe, 
he ſhall be Heir to bring a Writ of Error, otherwiſe he ſhould be with- 


out Remedy. 6 W. & M. B. R. | | 
A Feolfment to the Uſe of F. S. and the Iſſue 
male of his Body, is not an Eſtate- tail for want of 


he Word Heir. 1 Rel. 837. although it was by 


JF a Man gives Land to a Man and his Heir in 
the Singular Number, he hath but an Eſtate for Life ; 
for his Heir cannot rake a Fee-ſimple by Diſcent, be- 
cauſe he is but one, and therefore ſhall rake nothing. 
Co. Lit. 8. b. So it is if it be to him ot his Heirs. 
Hid. So if it be to two & heredibus without ſuis. 


J6id. for the Uncertainty. . 


here a Deviſe is to the eldeſt Son, upon Con- 
dition that he pays ſuch Legacies; and if he refu- 


ſes, the Land ſhall remain to the Legatees: He refu- 


ſes, the Legatees may entet by Way of Limitation. 

Noy 5 r. | 
Dubious Words in a Will ought to be interpreted 

for the Benefit of the Heir, and not to diſinherit 


him. ibid. 185. 


A Devile ro a Stranger, after the Death of his 
Wife; it ſhall deſcend to the Heir in the mean Time, 
and the Wife ſhall not have it. 2 Lev. 207. 


[l. 2. F 


, A Feoffment to the 
Uſe of J. S. and the I. 
ſue male of his Body, is 
not an Eſtate-tail for 
want of the Word Heir. 


Heir in the Singular 
Number takes nothing 


but for Life: 


So if it be to him or 
his Heirs, 

So to two & beredi- 
bus without ſuis. 

Where a Deviſe to 
the Heir at Law, -u 
a Condition, ſhall be ad- 
judged a Limitation. ' 


Dubious Words in a 
Will oughr to be inter- 
preted for the Heir's Be. 
nefit. 

A Deviſe to a Stran- 
ger, after the Death of 
his Wife, ſhall deſcend 
tothe Heir in the mean 


Time. 1 
CUhere 


© The Hei Mbere the Heir is ſued upon a Bond fot che Debe 
r e e 
tor of the Obligor, who y Executor of igor, Who hath | 
hath perſonal Aﬀers. Aſſets. 1 Cbanc. Rep. 74 7 > ates "NE EE 
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See Elettion. 


N Periot is the beſt Beaſt, whether it be 
Hozſe, Ox, 02 Cow, that the Tenant dies 
poſleſs d ot; and the Lo2d may either ſeiſe 
fo2 Herist⸗Cuſtom, oz take a Diſtreſz fo2 

rvice. Note, Foꝛ Deriot⸗Cuſtom he may ſef3e 

fot-Dervice only upon the Land. See Keil. 84. 


Heriot, Quaid, 


it, if it be Þerfot: 
anp where, but fo? 
b. 82. a. Plow. 96. b. 


...n Heriot ſhall go with the Reverſion, as well as 
* Herior goes with the Rent, and the Grantee of the Reverſion ſhall 
C have it alſo. 2 Saund. 1686. 

Is the firſt, and Mor. The Heriot is the firſt, and Mortuary the ſecond 

Bal che ſecond beſt beſt Beaſt. 1 Leb. 919. Plow. 23. . 

What is Heriot· cu · Periot⸗Cuſtom is where all the Lands holden of 
fom, and what is He- the Manor ſhall pay an Heriot at the Death ofthe 
or- deres. Tenant: Heriot-Service is where it is Part of the Te- 

5 nure only. See Plow. Com. 95. 96. 

Heriot-Cuſtom is ſci» TJhere a Man claims for Heriot-Cuſtom, he claims 
* there for his own proper Cattle; in which Caſe he 

Heriot-Service is di- may ſeiſe them whenever he can find them, But for 
ſtrainable. Feriot- Service he may diſtrain upon the Land, but 

cannot ſeize. Benl. 30. pl. 47. But Moore 713. that he may ſeize or di- 

ſtrain without Preſcription. March. 164. 165. See Plow, Com. 95. b. where 

it is ſaid, That for Heriot · Cuſtom a Man may ſeize and take as his own 
proper Goods, but that Heriot · Service is Parcel of the Tenure, and lies 

Whit Remedy the in Render ; ſo that if it be not rendet d, the Lord 

Lord hach for them hath no other Remedy, for then he hath it for his 

"£0 Rent, or other Things, vir. a Diſtreſs : But ſee- Cre. 

Eliz. 589, 590. The Court gave Judgment that Heriot-Service was ſei- 
Zable, and they took this Diverſity, viz, between the Tenure of yield- 
ing annually an Ox, and of rendring annually of his beſt Beaſt : In the 

firſt Caſe it is in the Tenant's Election What he will render, and in the laſt 

the Lord hath his Election what he will prender. See Cre. Eliz. 32. But 
in the 3 Mod. 231. it is held, That the Lord may diſtrain or * for 
3 eriot- 


Heriot- Se. 1 THEN Bae beſt Beaſt 
of the Tenant; but if he diſtrains; he make rake any Perion's Cattle 
the Land. See Gro; Car. 260. Nen Joo. See 3 . 
Seen Difference between Heriot - Setvice, and He- e e 
riot Cuſtom, how it ſtands, in Caſe the Tenant ſells e a 
any a Fam ef the Land: So alſo when the Lo 1 
chaſes any Part. 8 Rep. 105, 106. 


the Tenant died poſſeſs d of an Ox, Price ws Which 


livered, the Defendant makes Conuſance for taking of the Cattle is Laco 
in quo, & c. as infre Fendum © Domininm. 8 Rep. 3 to 12 1. 

But it hath been ſince held by the Lord Chief i 
Juſtice Holt, That either Herior-Seryice, or Herior- * +} A bo. 


lies in prender : But an Heriot reſerved by Deed, can- 

not be taken off from the Manor. "Show, Rep, 81. Mich. 1 1. &. 1 
B. R. 

Þerfot-Cuſfom may be angel by another Cu-  Herioe- Cuſtom oy 


Paſch.. 5 N. & M. B. R. | 
None but thoſe who die ſeized of the Fee-Simple, 

(except Copyholders in Fee) ſhall pay an Heriot to Wha been pay 

the 2 For all Eſtates of Lives, Mears, or En- 

tail, are derivative Eſtates out of the Fee, and ate not in privity to the 

Lord, nor are held of him; but are held of the Perſon who hath the In- 

hericance. Heilm. 79. b. 80. 4. 82. 4. 84. b. 


Service; the Plaintiff pleaded, That the Tenant N- 3 by Den: 
la habuit animalia at the Time of his Death; and up- and anight. 

on a Demurrer, it was adjudged to be naught, be- 

cauſe he did net ſhew whether the Heriot ſhould be a Beaſt or other 


Tine Hob. 176. 1 Cro. 186. 


Diqunctive, to render the beſt Beaſt for an Heriot, ot lie fill Election. 
or 40 3. in Money at the. Election of the Leſſor, upon the Death of a y 


which he will accept, whether the beſt Beaſt, or the 4o s. 

I an Heriot be reſerved upon a Leaſe, this is r 
riot · Service. Lntw. 1366. And it is incident to the Leaſe, is Heriot- Ser- 
Reverſion, Ibid 1367. and may be ſeized at any 1 | 
Place out of the Lands demiſed. 

A Leaſe was made to 4. for ninety-nine Years, if Debt for Money for 
B. C. and P. or any of them, ſhould ſo long live; {52 {cior. fuppoted ro 
and it was to commence after the Determination of mencement of che Lyaſe. 
a former Leaſe, rendring Rent poſt principium Termini, C 

redaendo poſt mortem B. C. & D. reſpectiue for an Herict 31. B. dies before the 
Determination of the former Leaſe ; and the Plaintiff brings Debt for 3 J. 
for an Heriot upon the Death of B. And the Queſtion came to be, Whe- 
ther it was due or no, the firſt Eſtate not being determined ? And by * 
Judges 


Cuſtom, is ſeizable off from the Manor; bgcauſ © it Manor, and where nor. 


In a Replevin the Defendant 178085 for Heriot- The plaintiff ſoys that | 


Where a Covenant in a Leaſe for Lives is in the Where an Afton will 


of the Lives: Here an Action will not lie, until the Leſſor gives Notice: 


Note, In Caſe of Beier Services, * * ys, That ber for Herr 8 : f 
was the beſt Beaſt: And becauſe che Heriot was in Arrear, and not * te. 


tom ; but Heriot-Seryice cannot. Brewer's Calc, — pg * g 


£ 5 
offs. 14 * 
* 


Judges againſt the Chief Juſtice; held, That the Action did not 
437. 2 Sund. 165. Ste 3 Mod 190. 251. Gir. 313. f . 
. ̃ ˙ ˙!.... ĩ⅛ rieEReverion 
ſervetion bf the beſt khe beſt Bealt,” or 5 J. for an Heriot, diſtrain before 
Braſt, or 5 7 for an he hath declared his Election ; the better Opinion 
Heriot , Leſſor cannot. ſeemed to be that he may 5 but his Bailiff cannot. 
Lit Rep. 33, 34. r „ r 


. 2 ö C 
2 eaſe is made to 4. for ninety-nine Years, if the 


Whether Leſſor may 


diſtrain for an Heriot, 
e den deter: 


ſaid 4. and Bi and C. or either of them, ſhould fo 


long Live, rendering and paying, upon the Death of 


either of them i their beſt Beaſt in lieu of an Heriot, 


Ox 40 5. in Money. A. B. and C. are dead, | whereby 


the Leaſe is determined. And the Queſtion was, (theLeaſe being deter- 

wined) Whether the Leſſor may diſtrain for an Heriot due upon the laſt 
lig que vie; and the Court was divided: Two Judges held, That it 
was Heriot- Service, and that the Heriot was due immediately upon*the 
laſt Death; for there was at that Inſtant a Reverſion in the Defendant, 
_. and chen che Seiſure ſhall have a Retroſpect to that Time: The other 
two judges held, That by the Words of the Reſervation, being after the 
Deu of every of them, the Heriot is not due till after the Death; fo 


that thete was no Reverſion when it ſhould become due; and to make it 
to be Heriot· Service, it ought to be incident to a Reverſion. Lut, 1367, 1 368. 


"Ira An' Ayowry for an 
Heriot, how to be. 


Says not in an Avow- 
ry what the beſt Beaſt 
ſnould be, nor what 
the Value is; yet good. 


ſied if Be ſhould ha 


In an Avowry for Heriot- Service, and ſays not 
what the Heriot is, it is naught. Hob. 176. Co. 


Car. 260. | e 
In an Avowry for Heriot- Service it did not ap- 
pear what Beaſt he ſhould have for the Heriot, nor 


of what Value; ſo that it is uncertain what i 
the Defendant ſhall have, or how he ſhall be ſatiſ- 
ve a Return. It was anſwer'd, That when the Lord 


diſtrains, it is becauſe the Heriot is eſloigned; ſo that he cannot ſhew 


For Heriot-Service 
the Lord may either 
diſtrain or ſeize. 

* ſeizes, it ut 

e the proper Beaſt of 
the Tena but he 
may diſtrain any Cattle 
upon the Land. 


A Feme Covert dies, 
no Heriot ſhall be paid. 


_ And why. 
A Cuſtom for the 


Lord to have an Herive 
of a Stranger, is naught. 


* 
- 


4 


what is the beſt Beaſt ; and for Horiot-Service the 
Lord may either diſtrain or ſeize, if he can find it; 
bur he cannot ſeize, unleſs the proper Beaſt of -the 
Tenant only ; but he may diſtrain any Man's Beaſts 
Which are upon the Land, and retain them until the 
Heriot is ſatisfied : And it was adjudged according- 
ly for theAvowant. Cro. Car. 260. pl. 4, ſee Plow. 
Com. 96. b. Cro. Eliz. 590. 

Coke and Podatridge: Where there is a Cuſtom that 
every Tenant ſhall pay at Death an Herior, a Feme 
ſole Tenant, who is Tenant te this Manor, takes 
a Husband and dies; the Lord ſhall not have an He- 
riot, becauſe a Wife hath no Goods. 4 Leon. 
„ 7 
A Cuſtom for the Lord to have the beſt Beaſt of 
every one dying within his Manor, in the Name of 
an Heriot, is not good to bind a Stranger; but be- 
twixt the Lord and his Tenants it is good. Cre. 


Elis. 725. Moor, pl. 58. 
| A Cuſtom 


I >. 


A Cuſtom of a Manor, that the Lord uſed to "2 4 
have an Heriot upon the Death of every free Te- Tod to þ 

nant for each Parcel of Land held of him; adjudged upon che Pesch 2 
a good Cuſtom ; and ſec the Pleadings and Ob- 7 free Tenant, and 


A Cuſtom for the "1 


jections to them there over · ruled. 1 Bulſt. 99, ioo. good. 


Jn Replevin the Defendant ſays, That all the Te- A Cuſtom to have an 
nants for Life or Years of the Manor, have uſed to Lester afeer. chayPearh 
pay an Heriot after their Deaths : The Court held it . L for Fe oc 
to — 2 ** they ſhould pay an Heriot af- 9 
ter their Deaths; but if it had been that the Avowant and all thoſe 
whoſe Eſtates he hath, have had an Heriot after the Oe 
INS en ire. oa frer the Death, Cc. thiete it 

By the Statuts of 13 Elis. cap. 5. it is enacted 
That all fraudulent Giles 88 Ge. to binds . {an Noſe which 
Lord of his Fleriots, Cr. ihall be void, and of none bent Gifts of Goods, ts 
Effect, and ſhall forfeit the whole Value of the Goods; f7*v*nt the paying rk q 
the one Moiety to the King, the other to the Party — 7% is, 13 Eltz. 3 
grieved : Upon this Statute there happened to be this ; | 
Caſe : A Perſon who held cuſtomary heriotable 
Lands, being poſſeſs d of thirty Horſes, did a lit- YFI9"is, and 3 little be- 
tle before his Death give the Horſes to the Deſendant aua) be event Heiz 
with I _— yp ay ek 2 Plaintiff of his He» for Heriots: 7 _ * 
riot; and when the Plaintiff went to ſeize his Herio dant 
took the ſaid Horſes by Reaſon of his Giſt; for * 2 
brought his Action ſor 200 Marks, being the Value of all the Horſes; 
and the Queſtion came to be, Whethet the Plaintiff 5 950 
ſhould have the Value of all the Horſes, or only of 8 mol not have the 
one, which was to have been his Heriot > And ad- one which be pleaferh.” 
3 1— ſhould have only one; but tliat he ; 
might ſer a Price upon any of the thirty Horſes, Je TEL 
of that Horſe as foffeired by the — 2 4 5 yOu 


Acuſtomary had thir- 


pigbway⸗ Man, gee Sheriff, | 
e Felon and Felony. 
Highways, See Maps. Felony 


Þomage; 


[Pel. 2.1 G 
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Omage is the moſt honourable and humble 


Service of Keverence that a Freehold- 
Tenant can d to His Lo2d : Foz when he 

| - A. makes his Damage bs ſhall be ungirt, 
and his Head uncovered, and His Lo2d ſhall fit, and he ſhall kneel be⸗ 
foze him upon both Rnees, and Hold Hts Þands together between his 
Loz's Hands, and ſay, I become your Man from this Day forward, of 
Life, and of earthly Worſhip, and unto you ſhall be true and faithful, and 
bear you Faith for the Tenements that I claim to hold of you (faving the 
Faith that I owe to our Sovereign Lord the King); and the Lord fo ſitting 


ſhall kiſs him. Lit. ſecb. 85. | 
1 None ſhall do Homage, or receive Homage, but 
Nn or te. only ſuch as have an flare in Fee-ſimple ae tail, 
either in their own Right, or in the Right of ano- 

„ ther. Aitchen 431. 5. a ae 

x, Woman hiving JF a Woman having Lands in Fee-tail takes a Hus- 
ries and his Tue, the band, and they have Iſſue; the Husband in his 
Husband ſhall do Ho- Wife's Life ſha do Homage ; bur before Iſle had, 
me uy eie che Homage muſt be in both their Names, bid. 
th their Names. | | | T4 | 

A Corporation an-  Coppozation cannot do Homage, for they can- 
Soo not appear but by Attorney; and N dee per- 
ſional, cannot be done by Attorney. 33 H. 8. cap. 15. 
What Seiſin in Ho- Seiſin of Fealty is Seiſin of Homage, Fealty and 
8 Eſcuage: For when a Tenant makes his Fealty, he 
takes an Oath, That he will be faithful and loyal to his Lord, and bear 
Faith to him for the Tenements that he claims to hold of him; and that 


he will lawfully do and make the Cuſtoms and Services that he ought to 
do. 4 Rep. 8. ES 


| F Homage, Nia. 


geil of ſaverior i: . Sellin of ſuperior Services is Seiſin of inferior Ser- 
Seilin of 8 Servi · Vices incident thereunto; as Seiſin of Homage is Sei- 


ces. ſin of Fealty, and Seiſin of Rent is Seiſin of Fealty. 
4 Rep. 8.6. 


4 : Homine 


(23) 


Bomine Replegiando. 


y Þere one Man conveys away ſecretly, 2 

7 on keeps inhis Cuſtody mother Wan ,, Vie che Wric of 
agatnſt his CUTE ; then upon where 1 1 mw 

| made thereof, and a Petition to the 2 | 

Lozd Chancelloz, he will cant a Writ of Replegiari Facias, with an 

Alias and Pluries, upon which the Sheriff returns an Elongatus, and 

3 iſues out a Capias in Withernam, made by the Filazer : 
nd when he is thereupon taken, the Sheriff cannot take Ball foz 

him: But the Court where the Wirtt is returnable map, if they think 
t, grant an Habeas Corpus to the Sheriff to bzing him into Court and 

ball him, oz elle remand him 


Fomnerly the Court was of Opinion, That one Where 2 Defendant 
taken upon a Capias in Mit hernam was not bailable ; \* 2 and pleaded 
but Mich. 12 V. Rot. S f. B. R. inter Moore G. Watts, in an | 
Homine Replegiando, where the Defendant was in Cu- 
ſtody upon a Capias in Withernam ; the Court, after The Plaintiff non- 
great Conſideration, admitted the Defendant to Bail, ſuited. v. 
who thereupon drew up his Plea of Nox cepit, and delivered it to the Ei- 
lazer ; and being in Court, the Plaintiff was called three Times to proſe- 
cute his Writ ; which he did not ; whereupon there was Judgment. 

The Entry of which Judgment is thus: Ad quem Tue judgment 
diem ſcilicet ad pred” Oda S. Martini (which is the * 
Retorn of the Capias in Withernam) coram Domino Rege apud Weſtm' pred” 
Samuel Watts, ducFus fuit hic in Curiam ſub Cuſtodia pred' Vic Com Midd 
Virtute pred” brevis de Capias in Withernam, & obtulit ſe verſus prefat 
Thomam Moore de placito, quare idem Samnel cepit & captum tenuit præd Tho- 
mam Moore. Et pred” Thomas Moore ſalemniter exact non venit nec eſt breve 
ſuum de Homine Replegiando pred” ulterius proſecut Ideo conſideratum eſt quod 
pred Thomas Moore ho in miſericordia. Et præd Samuel Watts eat inde fine 


Allo, in the Caſe of De la Beftide againſt Reynel & _ 3 
Ur. Paſth. 5. M. & M. in an Howine Replegiando, the ses“ C it in Wir 
Sheriff returned an Elongata, whereupon a Capias in | 
Withernam iſſued; then the Defendant enter d an Appearance with the Fi- 
lazer ; (Note, It doth not appear here as in the former Cale, that the 
Defendant was in Cuſtody.) and a Motion was 
made for a Superſedras to the Mirbernam, and that they en. 
would plead Non vopit, they not being concluded by Sheriff's Return is 
the Sheriff's Return, which is traverſäble. This traverſable. 

Was oppoſed Dy che Counſel on the other Side, un- | 
leſs they would give Bail to deliver the Perſon, if the Iſſue ſhould be 
found againſt them. | Curia. 


24 Homine Keplegiando. 
Curia. As to this Matter, there is no Difference between a Common 
Replevin, and an Homine Replegiando; neither is there any other Return 
wh Dek. do it than an Averia Elongata : And if the Defendant 
ran? © Be had claimed Property, then they are to gage Delive- 
rance : But that is not done here; for they ſay they 
have not the Perſon, therefore let them plead Non ceperunt, and let a Su- 
perſedeas go. V'! | 
nnn In an Hamine Replegiando, the Defendant pleads 
ſhall not be@bliged to Non cepit; the Defendant ſhall not be compelled to 
gage Deliverance. gage Deliverance: And a Superſedeas was granted to 
= Withernaw. Paſch. 5 W. & M. De la Baſtide's 

| | 8 ers "OE 
© Where the Court ad- In an Homine Replegiando, after an Elongatus, and 
mitted rr a Withernam executed, and the Deſendant in Gaol ; 
20 Elegals returned, the Court admitted him to appear and plead to the 


— Wichernam exe · firſt VVrir. Euftitk's Caſe. 9 W. ET 
| See more of this Matter in Defz»y's Cale, upon 
Honine Replegiande.0 an Flomine Replegiando brought by one Turbet. 

Raymond's Rep. 474, 475 As 


02s de lon Fee, See N Abb. 


Hue and Cry. 
Felon and Felony. 
Hundzed, 


5 See 4 Notice, 


UE and Cry is a Purſuit after one ha⸗ 
„ Hue and Cry, what ving committed a Kobbery upon the pigh⸗ 
1 way; foz2 if the Party robbed, oz any in 
the Company of one that was murdered 
02 robbed, cometh to the Conſtable of the nert Town and acquarnteth 
him with the Matter, and deſires him to ratſe Due and Cry, oꝛ purſue 
the Dffenders, deſcribing the Perſons as near as he can, and which 
Way gone: The Conſtable ought fozthwith to call upon the Partfh fo2 
Aid to ſeek fo2 the Offenders; and if they be not found, then to give 
1 E I av 1s Moticeto the next Conſtable, and he to the next to 
48 E. 3. cab. 1. blm, until the Offenders be apprehended. 13 E. x. 

1h. cap. I, 2. 28 E. 3. cap. 11. called the Statute of Minton. 


1 * Apon 


ne and Cy. 


Upon 2/Trial in this Caſe the Patty muſt file his 


Original, and be ſure to have a true Copy thereof, 
and Witneſſes ro prove it, whereby it may appear 


ro the Courr to be 3 as the Statute directs: He muſt alſo have 
8 to prove the taking of it. 


the Aſſidavit, and — __—— 
Ak a Robbery be begun in the Hundr Dale, 
== in the Hundred of Sale ; the Hundred of 
Dale is chargeable for-this Robbery, upon the Sta- 
tute of Wincheſter. 1655. B. S. But Quere, for it 
ſeems both ſhould be chargeable. IVE 
hen a Recovery is againſt a Hundred, the She- 
riff may levy his Execution upon any one, or more, 
in the Hundred, as he ſhall think fit: Bur the Juſti- 
ces of Peace at their Seſſions will make a Rate to ap- 
portion it upon the whole Hundred; and thoſe up- 
on whom the ſame has been levied, ſhall be reimbur- 
ſed thereby. abt” 52 | | = 
No Hue and Cry or Purſuit ſhall be allowed a 
lawful Hue and Cry and Purſuit, unleſs made by 
Horſemen and Footmen. 27 Eliz. cap. 13. Sect. 10. 
Vide poſtea., he | 
here rhe Robbery is committed in diviſis hundre- 
dorum, if Notice be given to the Inhabitants of ei- 
ther of them, ir ſuffticerh. Cyo. Fac. 675. pl. 10. 
Note, it is ſafe to ſay he gave Notice at ſuch a 
Vill, prope to the Place where the Robbery was com- 
mitted ; and tho” that Place where Notice is given, is 
in another County, yet it is good enough. Cre. Car. 
, So allo, tho in another Hundred. Cyo. Car. 379. pl. 5. 
The Suit muſt be commenc'd within one Year af 
ter the Robbery. 27 Elis. cap. 13. Sed. g.. _ 
here a Robbery is committed, Notice mult be 
given thereof to ſame. of the Inhabitants of (ome of 
the Vills near the Place where the Robbery was com- 
mitted, to the Intent that they may make Hue and 
Cry, and apprehend the Robbers, or elſe no Action 
lies againſt the Hundred. 27 lis. cap. 1 3. 7 Rep. 7. 4. 
And if any of the Robbers are taken within forty 
Days after the Robbery. committed, and be thereof 
convicted; then the Hundred where the Robbery was 
committed ſhall be excuſed. 3 Lev. 320. But if 
not, then after the ſorty Days ate paſt, the Parry 
robbed muſt make an Oath before a, Juſtice of the 


2 


Wust the Party mult 


do on Trial, in this 


Caſe. 


| 


* „ ae 0 
Robbery begun in 
one Hundred, 9 
ed in another; which 
is chargeable. 


1 Recovery be 


againſt a Hundred, the 
Sheriff may levy it on 
any..of' the Inhabitants ; 
bur Juſtices in Seffions 
will apporcion it. 


bst ſhall be allow. 
= A —_ Hue 
and Cry. 27 Eliz. c 

13. Sed. 10. I 


Where it is in Ae 
hund redorum, Notice ro 
either Hundred is ſuffi- 
3 "OR 

It muſt be to ſome 
Vill, prope. the Place of 
the Robbery. 3 

Tho' in another Coun- 
ty. 


Oc another Hundred. 


When the Suit mu 
be commenc' d. 


What the Party rob- 
bed is to do for the Re- 
covery of his Money, 
by the Star. of Winton 
againſt the Hundred. 


27 Eliz. cap. TY | 
Where the Hundred 
ſhall be excuſed. _ 


When the Party rob- 
bed is to make Oath. 


Peace of the County where he was robbed, of the Time and Place of 
the Robbery, and of what he was robbed, and: that he knew none of the 
Robbers; and then within twenty Days after-this Oath, the Plaintiff, by 
the Statute of 27 Eliz.. cap. 13. muſt bring his ori- 27 Eltz ein 13. 
ginal Writ out of the Court of Chancery, againſt the When che 3 TY 


Hundred, which muſt be ſued out within a Year af- brought by the Statue * 


of 27 Eliz. cap. 13. 


[Vol. 2.] _—- ter 


ter.theRohery commited. How to ordor Matters upon «Trial tn this 


ſee antes. 
+ aber was comminred tn Cams. Berks, and the 
* nn Oath was made in London before a Juſtice of the 
London before a Juſtice - Peace who hved in Berks, and held to be good, tho 
„ - and not made i Cum. Berks. Cro. Gur. als. N. 3. 
2127213. 
Cübere the Servant is robbed: of his Maſter's Mo- 
ney, the Maſter may bring the Action; and his Man 
ſwearing that he was robbed, and knew none of the 
Robbers, is ſufficicat wixhout his Maſter's Oath. 
_—— 7 „ 
Churglng of » This Jnhabitants wichin the forty Days find a Thief in 
2 _— 42 the Preſence of a Juſtice of Peace, and charge him 
> Head © with the Felony ; this ſhall excuſe the . For 


| Where the Servant-is 
robbed his-Qath is ſuf· 
ficient, and his Maſter 
may bring the Action. 


the Hundred. 
the charg of him in the Preſonce of 2 Juſtice of the 
Peace, in A Power he was, is ſufficient. 2 Lev. 4. 
| How the On to be, fn Oath was made of a Robbery. by three Perſons 
0 * unknown, and doth not ſay char — 4 or every of 


„ chem, was unknown : For tho' he doth not know 
all, yer he may know ſome of them ; bur yer it ſeemed good. 


3 Lev. 328. 
Two Servants, each havi Money of their Ma- 
2 I — ſter's in their Poſſeſſion, — ; one took the 
rhea Servant. Oath according to the Statute, of the Robbery: This 
is not ſufficient to entitle the Maſter to an Aion for the — in the 
Foſſeſſion of the other Servant. Show. Rop. = 
wght a0 Aion for bed of 201, de nant * . — upon the 
"Money in his own Evidence it appeared to be chat it was his Lady's 
gr Cr er Money; but held good aotwithſtanding. 4 Leon. 
Caſe 135. Alſo the Maſter might have and it. 
4 Leon. Cale 180, 
11 ng robbed Alſo, if he that is robbed, aſter he bath made bus 
Th tour: rg C1; Gt ne fr purve the Flo, yer his 
Not where the Ma» here a Servant is robbed he muſt be ſworn ; but 
ſter is preſent. j the Maſter had ent, it had been a Robbe- 
ry of the Maſter. Show. Rep. 241. ? 
Where the Hundred here a Robbery is committed on a Sunday, or 
ſhall not be charge- in the Night, che Hundred ſhall not be —— cn 


3 For People are ſuppoſed to be at Church, and not to 
againſt the Statute ol 29 Cao. 


29 Car. a. cap. 7. travel then: Alſo ix is 
8 cap. 7. "See Title Bunde. 

5 - 
int & ng Va Gor robbing of an Houſe in the Day- rime. 


ff Cre. Elie. 753. pe 13. 
A Declaration amend. A Decfarmtion upon the Statute of lier was 


&d after Iſue joined. amendedafrer Iſſue joined, and a Trial ache Vac or- 
0 deted. Er. 346, 1 


1 5 Cho 


the 


©. DET 


. — Co ut ͤ V r ol 


wards robbed in the'Nigh 


pus and Ey. 
Tbo che Party puts more in his Declaration'than The Dechration is 


he can prove, yet for ſo much as he proyes it is well — — wy 2 


enough. Gro. Fac. 348. pl. T. ved. 
Nn an Action upon the Statute of Hue and Gy, the How the Declaration 
is good, tho? the Plaintiff doth not ſay, be t Place. 

That the Juſtice of Peace, who took the Oath, lived prope locum where 
the Robbery was cagnmitred : Becauſe this is but directory, and is no 
Exception, either in Evidence, or to arreſt J ud gent. Mich. 6 W. Kun 
dred. de Qdibanr. 
| In an Action upon the Statute of. Hue and On, is it Declaration doth not 
is not ſaid in the — That the Robbery was i F vga 1 
tempore diurno, nor in the High- way: This is naught rex, but good alter a 
upon a Demurter; but being after a Verdict, it is Verdis. 
well enough : For it ought ro be proved, and was certainly proved at 
the Trial, otherwiſe the Plaintiff ads not have had a Verdict. Mich. 
61%. See Show. Rep. 60. Hundred of Odibam's Cafe. 

Altho' chere be a Miſtake of the Pariſh in the De- If the Hundred be 
claration, where the Robbery was committed, yet if 2 * 4 1 i 
it were the right Hundred, 4 well enough. 2 Leon. © F 


Caſe 212. 
was ſeized upon by Thieves i in one Hun- A Man ſeized in one 


Hundred, and carricd 


A Ban 
dred, and, carried into a Coppice i In another Hundred into another Hundred, 


near the Highway, and there robbed. The Action and there robbed; where 
mult be brought againſt the Hundred wherein the the Alion to be brought. 
Robbery was committed, aud not in the Hundred 
where the taking of the Man was: Becauſe the Sta- | 
tute mentions particularly the Hundred where the Robbery was com- 
_ "_ be _ ro — ang ny the Robbers, or one of 
t within 40 Days, or ie Mone Hundred of Baſingſtale's 
_ Hill. wy B. R. 27 1 105 4 of 
There a Carrier's Pack-Hor are: ſeizcd b Seizure in one Huo- 
Thieves in one Hundred, and carried into — IE ey a 
Hundred, and there the Packs are cut open and ri- 
led; thete the Robbery was in the firſt Hundred, 3 the Horſes and 
Packs, are taken, and not in that where they were cut open. | 
Note, The Reaſon of a Hundred's anſwering the . 
Money robbed, is becauſe they do not take the Bo- angus, che Mears, 1 
dies ot the Offenders within forty Days. 

Where a Man is ſeized in one Hundred, and cat- Seized 2 Day-light, 
ried into another Hundred by Days light, and aſter- b. ng 
t; thete the Panty robbed 

is without any Remedy. Ibid. 
Alſo where a Man is ſeized in one Hundred, and Scized in one Hun- 


Carr » dred, and carried into & 
ied into a Dwelling-houſe inhabited in another eee 


Hundred, and thete robbed, neither Hundred is li- cher Hasdred, * — 
able; becauſe the Statute doth not extend to Robbe - robbed. 


ries in Houſes, bid, nd 7 naw 6. cadem Termiuo. 30 n. 
"Cale 3 | 


Hue and Cry. 
1 Allo agteed by the Court, that an Action lies for 
— 44 N Robbery in the Day- time, altho' not in the King's 
tho not in the High- N Hill. 1 * and 1 — 221. = 4 
W for a Ro in the Morning before it was light. 
A * if. preſently five Sun-ſer; if it be 
| light, it does well lie. 7 Rep! ibid. Cro. Fac. 106% pl. 45. 
How the Verdict hall The Jury found the Hundged guilty qu’ cap- 
be in an Hue and Cry. tianem Aſportationem && ſpoliationem infraſcript” to {6 
Add bow the Judg- much, and nor guilty to the Reſidue; and the Judg- 
ment. ment was, That the Defendant in miſericordia. Et quo- 
= | dd reſiduum quod quer nil cap” per breve & fit in miſeri- 
cordia : And moved that the Hundred cannot be captione, &c. But it ſhould 
have been, that they were guilty in not taking the Thieves, nor anſwer- 
ing of the Money. Cro. Fac. 348. pl. 1. See Title Judgment. 
The lnhabitants of every Hundred, with the Fran- 


* F chiſes and Precincts thereof, where Default of freſh 


freſh Suie hall not be, Suit after Hue and Cry made ſhall happen to be, ſnall 
ſhall anſwer half the anſwer one Moiety of the Money and Damages as 
Damages. 27 Eliz. cap. Bes 
13. Sed. 2. ſhall be recovered” againſt the Hundred where the 
How to be recover- Robbery was committed, which Moiety ſhall be re- 
* 3 covered to the Ule of the Inhabitants of the Hun- 
dred where the Robery was committed, in the Name of the Clerk of the 
[Peace of the County, and not in his own Name, by Action of Debt, in any 
of the Courts wichas 4 2 * TH: 8 
That afcer Execution of Damages ha the Par- 
3 ty robbed, then upon Complaine by the "Parry or 
_gainſt whom the Execu- Parties ſo charged, two of the Juſtices of the Peace, 
tion hath been executed. (one of the Quorum) inhabiting within the ſaid Hun- 
dred, or near thereto, where any ſuch Execution ſhall be had, ſnhall aſſeſs 
and tax ratably, according to their Diſcretions, all the Towns, Pariſhes, 
Vills, Hamlets, and Liberties within the Hundred where the Robbery was 
committed, towards an equal Contribution, to be had and made for the 
Relief of thoſe Inhabitants upon whom ſuch Execution was executed: 
And after ſuch Tax made, then the Conſtable and Headborough of eve- 
ry ſuch Town, Pariſh, Vill, and Hamlet ſhall, within their Limits, ra- 
tably and proportionably tax and aſſeſs every Inhabitant and Dweller in 
ſuch Town, Pariſh, Vill and Hamlet, for the Payment of ſuch Taxation 
and Aſſeſſment as ſhall be made upon every ſuch Town, Pariſh, Vill and 
- So be = a 0 Hamlet, as aforelaid, by the ſaid Juſtices. And if any 
t pb r. > Inhabitantſhall refuſe and deny to pay the ſaid Tax 
ro the ſaid Conſtables or Headboroughs, then they, 
and every of them, in their ſeveral Limirs and Jurif- 
Andsale of theGoods. dictions, ſhall diſtrain all and every Perſon ſo refuſing 
and denying; by his or their Goods and Chattels, and to ſell the ſame nnd 
retainthe Money to the Uſe aforeſaid, returning the Overplus to the Par- 


ty diſtrained. rc | Fife 
The Conſtable muſt The Conſtables. and Headboroughs, within ten 
deliver the Money col- Days after ſuch Collection, ſhall pay the Money col- 


lected to the Juſtices. lected to the Juſtices, or one of them, to be paid 
over to the Inhabitants, for whoſe Uſe collected; which Juſtices ſhall forth- 
with pay ir over accordingly. Sed, 6. 

| | The 


I 


he file Taxation and Aſſeſſment, and Leyyiby . 1 
Default or Negligence ſhall be of Purſuit, ſor and to- — ſhall be Default of 


wards the Payment of the one Moiety. Secf. 7. Pat 

. pie e in v „ rr ee e raort #2 
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; hath th | 
Fn tip to2 him; then he thall have thts CUrit,” whereby it 


9 


It lies for the wrongful Seizure of another's Per- Where it lies. 
ſon, Lands, or Goods. 37 Ed. 3. cap. 2. 37 Ed. 3. (8. 2. 
By the Statute made 9 H. 6. cap. 4. it is enacted, Fxecurors ſhall have it. 
That Executors may have this Writ, and it ſhall be 9 B. 6. cap. 4. 
well maintainable for them. | We 
A (Crit de Jdempl itate Nominis was ſued out and After Verdict, Jadg- 
allowed after Verdict, Judgment, and Execution a- went and Execution a. 
warded. Cyo. Fac. 623. N. 1CC. ; 
CUhere there are two Men of one Name, and one Where it will lic, and 
of them is ſued without any Name of Place or Ad- Where not. 
dition to diſtinguiſh him, this Writ will not lie; be- 
cauſe the Man ſued, where there is no Addition of Junior, is always 
taken to be the Senior; and if the Janior be taken for him he may have 


Falſe Impriſonment. Hob. 330. 


1 Aa 2 


ee — — 


e Attoꝛnev. 
Ser , Der. 
Non Compos Mentis. 


. A deot is a Fool natural from his Birth, 
and knoweth not how to count o number ld:ocy, what. 
Twenty, oz cannot name his Father o: 
2 A Mother, oz fuch-like eaſy and common 


Vel. 2. 8 1 5 ' The 


W Profits of the; Lands of 
Pro- he an Naeot after Office found; but not before : For by 
ch it appears the — That the King hach 2 
Right co ſeize che Land; and yet it Gall fare Rela- 
When all Meſee A®s tion to the Time of his Birth, to avoid all iſo 
powell.” 6 11 
T ath not this in reſpe an ignio- 
have he Profits. * — y. 22 jure Protect iunis ſue Regie; becauſe his Sub- 
ject is not able to govern himſelf, nor his Lands and 


The Ideot and his R E But e Eſtate ſhall be char ged with the 
Fa our cbs be min- for himſelf and ths Family 


. 7 Rep. £50. 6, 


— by At+ 9 Int Nuivitate canoe appear by Arrorney 
"IE" 2 Savnd. 335, 336. 

Nn Ideot ſhall be bound to pay for Provifions for 

75 ee his Houſc-keeping, in the lame Manner as an Wane 

is. 2 Sid. 112. 


_ He may cbntræm M- n. . contract nn. and it Wal bind 


3 * 


Pt rhe ſo far, chat Tſſue is 
joined to be tried 7 a Jury, and this Plead- 
it dull be Ertoꝛ it ep e be ew 1172 
| u 

- well after Uerdia, and befoze 


Jovi FE Es is dhen 8 Partles to any Suit in 


o the Court, 
2 0s befoze the Jury are 


- Uncet 


in a Declaration, which is Matter of 


aoctulaty is « De- Subſtance, is not aided by this Statute after a Ver- 
La aal dit ; as in Treſpaſs for taking of his Fiſhes, ny 
doch bot ſer forth the Number or Nature of 
is magic. 5 WT. 


Faults 


F * 

- 
=_— 
= A" \-% WE 4 
8 3 


Jeofaits. 


Faults chat ce curable are as well aided; where 
they appear by Confeſſion, as otherwiſe. Hob. 481, 


, . 
» * 


R TY * 8 
I an Iſſue joined be uncertain and confuſed, yet 
a Verdia. will help it. Hob. 113. So likewiſe a 
Verdict upon an Iſſue larger than 
Bid 119. AK + » 4M iu * a 
Tf an Iſſue be joined upon a collateral Point, and 
there be no Place alledged whence the Venue may 
come, this is aided by rhe Statute of Feefails ; but 
if the Iſſue be not joined upon a collateral Point, 
and there is no Place alledged from whence the Ve- 


nue may come, it is not helped by the Statute. 


Mich. 22 Car. B. R. Vide the Statue, 
— there the Inſufficiency. of pleading a Licence is 
aided by the Statute of Feofails after Verdict. 2 


Sound. 328, | 
ßere an Averment was judged ſufficient after 
Verdict. Jaem 352. and 1 Savnd. 227, 228. 
— Wherg it ſhall be intended after Verdict, that che 
Plaintiff's Cattle were in that part of the Land in 
which the Plaintiff claims Common, although he 
does not make expreſs Mention of it. [hid 227. 
There che want of the Words levant & couc hant 
b = after Verdict by the Statute of Feofails. {dem, 
14. TO A 
No judgment or Record ſhall be refuſed or anaul- 
led for any Error in any Record, Proceſs, or War- 


31 
as well oy Coafe ion as 


Verdict helps an yn- 
certain or larger Iſſue 
than needs. | 


If The be joined 
upon a collateral Point, 
and noPlace alledged for 
the Neue, aided ; but 
otherwiſe if Iſlue be 
not join'd upon a col- 
lateral Point. 


Inſufficiency of plead- 
ing a Licence, where 
aided, 


Averment jadp'd ſuf. 
ſieient after Verdict. 


After Verdict ir, ell 
be intended chab the 
Plaintiff's Cattle were 
where he claims Com- 
mon. : | 


Want of the Words 
levant & couchant aided 
after Verdi. 


The firſt Statute of 
Jeefailr. 


rant of Attorney, Original Writ, or Judicial, Panel en. s. cap. 13. 

or Return, in any Places thereof rated or interlined ; or in any Addi- 
tion, Subtraction, or Diminution of Words, Letters, Titles, or Par- 
cels of Letters therein found ; which Razings, Interliniags, Addition, 
Subtraction, or Diminution, at the Diſcretion of the Judges, where the 
_ + wth or Proceſs-by Error, or otherwiſe, is certified, do appear 
uſpected. e's | 

That che Judges of the Courts, where any Record, Proceſs, Word, 
Plea, Warrant of Attorney, Writs, Panel or Return ſhall be, ſhall have 
Power to examine ſuch Records, Proceſs, Words, Pleas, Warrants of 
Attorũey, Writs, Panels or Returns, and to reform and amend what 
they ſhall think to be the Miſpriſion of the Clerk, except Appeals and 
Indictments. - 

Allo by another Statute it is enacted, That the 1 . 
Juſtices before whom any Miſpriſion ſhall be found an ts 
in any Records and Proceſſes, which ſhall come be- ; . 6. cap. 15. 
fore them, as well hy Error, as otherwiſe ; or in any 
Returns to be made by Miſpriſion of Clerks of any of the Courts, or 
of the Sheriffs, Under-Sheriffs, Coroners, their Clerks, or other Officers 
Clerks or Miniſters, in writing one Letter or one Syllable too much, or 
too little, ſhall have Power to amend fuch Miſpriftons and Defaults ac- 

cording to their Diſcretions, 


other the Statutes ſhall 


The AQ for Refor- 
mation of Jeofails. 
18 Eliz. cap. 14. 


5 " 1 

32 Jeofails, | 
ÞP „That this Statute ſhall not extend to Proceſſes ut Re- 
cords of Felonies ie and ir... ene ace N | 
After Verdict in a Court of Record, there ſhall 


be no Stay of Judgment for Want of -Forin, falſe 
Latin, Variance, Want of Original Writ, Count, 
Declaration, or Warrant of Attorney; not fer any 


imperſect or inſufficient Return of any Sheriff; neither ſhall any Judg- 
ment be reverſed for any the Deſects or Cauſes aſoreſaid. 18 Elis. 


cap. 14. 


To what it ſhall not 
extend. 5 


An AR to help Miſ- 
pleadings, and ſeveral 
other Matters. 


- Iv Þ, 8. cap. 39. 


Misjoining of the I 


f - 
: 


S ſhall not extend to Appeals, or Indict- 
ments, nor to any Actions upon Popular or Penal 
Statutes. of be e e e eee tin 

I any Iſſue be tried in any Action or Suit, in any 
of the King's Courts of Record, the Judge ſhall 
proceed to give Judgment thetein; any Miſpleading, 
Lack of Colour, inſufficient Pleading, Miſcontinu- 
ance, or Diſcontinuance, Miſconceiving of Proceſs, 


ſſue, Lack of Warrant of Attorney, or any other De- 


fault or Negligence of any of the Parties, their Counfellors, or Attor- 
neys, had or made to the contrary notwithſtanding; which Judgments 


ſhall ſtand firm without being-reverſed by Writ of Error. 


- 2 Ed, 6. cap. 32. 


Stat. of Jeofails helps 
only Matters of Form. 


_ Helps informal, not 
immaterial Iſſues. - 
Trials by a Jury of 
the proper County 
help'd. $7 
16 F 17 Car, 2. 
cap. 8. Det. 1. 
Where Miſ- trials are 
help'd. 15 | 
After Verdict in an 
inferior Court, are 


„ 

The Statute 4 & 5 
Amie, and all the Sta- 
tutes of Jeefails, ex- 
tend to all Courts of 
Record. 


1 0 


There is a Penalty againſt the Attorney for not 
filing of his Warrant of Attorney, and to ſuffer Im- 
priſonment at the Diſcretion of the Court. Made 
perpetual by 2 Ed. 6. cap. 3o. e 

The Statute of Feofails helps only Matters of 
Form, not Subſtance. 5 Rep. 35. 4. 36. 4. 

It helps informal Iſſues aſter a Verdict, but not 
immaterial Iſſues. [6 

By the Statute of Feofails, 16 & 17 Car. A cap. 
8. Sed, 1. Trials that are tried by a Jury of the 
proper County are good. This Statute helps a Miſ- 
trial in a proper County, but not where the County 
is miſtaken. x Mod. 24. See Trials. | 

Dilcontinuance after a Verdict in an inferior 
con is aided by the Statute of Feofails. 4 Fac. 
OO TS ee iT 
| The Act of 4& 5 Anne, For the Amendment of 
the Law, ſays, That that Act, and all Statutes of 
Feefails, ſhall extend to all Suits in any Courts at 
Weſtminſter, for the Recovery of a Debt owing, or + 
for any Revenue belonging ro the Queen; and alſo 


* 


to the Courts in the Counties Palatine of Lancaſter, Cheſter, and Dur- 


ham, Wales, and all other Courts of Record within 


Title Demurrers. 


To what this and all 


extend particularly, 


n this Kingdom. See 
That all the Statutes 'of Jeofails ſhall be extended 
to Judgments, which ſhall be entred upon Conſeſſi- 
on, Nil dicit, &c. in any Court of Record; and ſuch 
Judgment not to be revers'd nor ſtayed upon any 


Writ of Inquiry of Damages executed thereon, by 
T 


Reaſon 


Z . r 8 2 


Jiofwils. 


Reaſon of any Omiſſion or Deſect whatſoever, which 
would have been aided by any of the Statutes of 


Feofails after Verdict; ſo that an Original Writ and 
Warrants of Attorney be duly filed, as is now u- 
ſed. Stat. 4 & 5 Anne, cap. 

here any Demurrer is 


any Action, in any Court | 
ſhall be given as the Right of the Cauſe and Mat- 


ter of Law ſhall appear, not regarding any Defett in 


any Writ, Return, Plaint, Declaration, or other 
Pleading, except thoſe only which che Party de- 
murring ſhall ſpecially and particularly expreſt and 


ſet down with his Demutrer, as Cauſes of the ſafle, 


notwithſtanding ſuch Defect might have been hete- 
tofote täken to have been Matter of Subſtance, not 


aided by the Stat. of 27 liz. cap. 5. ſo as ſufficient 
Matter may appear to the Court to give Judgment 


according to the Right of the Cauſe. 
"That no Advantage or Exception ſhall be taken 
to or for any immaterial Traverſe, or of or for the 


joined, aud entred in 
Rekord, the judgment be 
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1 
And to what not. 
4 5 Anne. | 


How Judgments ſhall 
given upon Demur- 
rers. 


4t 5 Anne. 


According to the 
Right of the Matter : F 


Not regarding an 
Defect, unleſs 1 


larly exprefs'd. 


27 Elz. cap. 5. 


No Advantages of 
any immatcrial Tra. 
verſe, or-want of Pledg. 


es, C&c. 


Default of entring of Pledges, upon any Bill or 


Declaration, or other Pleading, or not alledging of 5 


the bringing into Court of any Bill, Bond, Inden- 


ture, or other Deed mentioned in ſuch Declaration, &c. or Letters Te- 


ſtamentary, or of Adminiſtration, or of Omiſſions of Vi & Armis, or 
Contra Pacem, or for 'watit of hoc Pirutus tft ver fcare, or hoc Paratus eff 
werificare per Recordum, ot Prout patet per Herend, but the Court ſhall 
give Judgment according to the Right of the Cauſe aforeſaid, without 
regarding any ſuch Imperfections, Omiſſions and Defects, or àny other 

atter of the like Nature, unleſs the ſame ſhall be ſpecially and par- 


ticularly ſet down for Cauſes of Demurrer, 4 & 


5 Anne cap, Note, This Statute comptchends all 4 Anne. 
that is in the Statute of the 27 Eliz. cap. 5. The 
ſeveral Statutes of F-ofails, See Jeokails in Title Statutes, 
_ Afﬀfons Qui tam, Informations and Indictments, What ARions are ex- 


are excepted ont of the Statute of Jeofails. 2. Saund, ogy out of the Sta- 
308. 15 $ | | 


_ » The Scatute of Feofails helps Diſcontinuances in Where Diſcontinu- 
Proceſs, not Diſcontinuances in Pleadings upon a des are not help d. 


Demurrer. Carter 57. | 
Although rhe Statute helps whew there is no Qri- It helps where there 
ginal, yer when there is an Original which is ill, thar 15, 29 Original, nor 
s not aided, Cro, Fac. 185. pl. 5. 499. pl. 3. 480. * 
Mo Bill upon the File is aided aſter a Verdict, No gill fied is aided 
by the Starare of Jecfale. Cro. Cir. 282. pl. 24. iſter 2 Verd. 
An ill Plea and Iſſue aided by the Statute of Je- An ill Pte: and Iſſue 
faits after a Verdict. Cro. Car. 316. pl. 9. 317. aided by Stat. of Jeefail- 


| | | after a Verdict. 
Zee more for this Title in Pabvers, from 352, to 456. 
D ol, 2: K Sy I etſam. 


* 


8 


— — — 


Jetlam, 


Etlam is when a Ship is in Danger of ſink- 
ing, the Partners caſt the Goods into the 
Sea; and tho' che periſheth, yet none of 
Avg 1 
thep remain in upon the Sea; re N 
the Sea they ſhall be called Wreck, 5 Rep. 106. b. See Tide 
reck | | BEL * 


What it is. 


Note, The Proprietor hath a Vear and a Day to. 


k When to be claim'd. claim them. 


Imparlance, 


EL RE. wa. 
Imparlance, See 4 Declaration. 
Lender. 


Dparlance-is when one is to anſwer to the 
Action of another, he deſireth Come Time to 
adviſe what he ſhall anſwer; and it is nothing 
elſe but the Tontinuance of the Cauſe till a 
further Day. „ 


Imparlance, what it is. 


I the Plaintiff do amend his Declaration at an 
1 N time after it is delivered to the Defendant's . 
amend his Declaration. ney, or after it is filed in rhe Office, in any Thing 
| that is Matter of Subſtance, the Defendant may, by 
the Rules of the Court, imparl to the next Term after the Declarati- 


on is ſo amended, if the Plaintiff do not pay Colts to the Defendant 


for his Amendment ; but if the Defendant do ac- 
cept of Coſts of the Plaintiff, then che Deſendant 
. cannot imparl. Mich. 2.2. Car. B. R. For by ſuch A- 
mendment it ſhall be accounted as a new Declaration; but if the De- 


2 ſendant 


Otherwiſe, if he ac - 
cepts of Colts. 


Imparlance. 


3 
fendant do accept of Coſts for ſuch Amendment, it is intended, That he 


is ſatisfied for what he is prejudiced by the Amendment, und therefore it 
is Reaſon he ſhould plead to the Declaration ſo amended, and not im- 


* n a Suit againſt an Executor, Plea that he had 
adminiſtred, and Traverſe the Executorſhip, is ill, 
being only in Abatement, and not pleadable aſter a 
general Imparlance. _ —, 

By Glyn Chief Juſtice, If an Attorney, or Clerk, or 


other privileged Perſon of this Court, do ſue ano- 


ther, the Defendant cannot imparl, but muſt plead 
eſently. Hire and Goodwin, Mich. 1656. For it ys 
but reaſonable that the Law ſhould be the ſame, as 
well for the privileged Perſon as againſt him. 


Alſo in all Caſes where the Plaintiff in his Decla- 


tation, or the Defendant in his Plea, alledgeth a pro- 


fert in Curia of the Deed or Adminiſtration, &«. there 


the Defendant ſhall nor be forced to plead, nor the 
Plaintiff to reply, until he hath ſeen the Deed, or 


other Evidence, and · taken a Copy of it at his own 
Coſts, if he pleaſeth. . | 


but doth not proceed farther thereupon for three 
whole Terms after, the Defendant may imparl to the 
next Term, by the Rules of the Court. Hill. 23. Car. 


B. R. For by his Delay he might think the Plaintiff 


M the Plaintiff do declare againſt che Defendant, 


Executor pleads that 
he had adminiſtred, and 
traverſes rhe Execuror- 


mip; ill after a general 


Imparlance. | 


If a privileged Per. 
ſon ſue another, the 


Defendant may not im- 


parl, & vice verſa. 


If ' either Party al- 
ledge a Prefert in Curia, 
the other Party ſhall 
not be forced to plead 
nor reply, till he hath 
ſeen the Deed. 


If the Plaintiff de- 
clares, but proceeds no 


farther for three Terms, 


Defendant may imparl. 


would not proceed, and may be thereby unprovided of a Plea. 


By HN Chief Juſtice, Trin. 1656. B. S. in the 
Caſe of Leonard and Osbaſton, it was ſaid, That if the 
Defendant. in Aſſault and Battery be outlawed, 
and come in upon the Outlawry, and the Plaintiff de- 
clares againſt him, he ſhall not imparl to the next 


If Defendant in AC. 
ſault and Battery be 
outlaw'd, and comes in 
upon the Outlawry, he 
muſt plead preſently. 


Term, but muſt plead preſently, and go to Trial that Term; for he hath 
delayed the Plaintiff too much already by ſtanding out to the Outlawry. 


I the Plaintiff and the Defendant have proceeded 
ſo far as to Iſſue in the Cauſe, and after the Defen- 


dant do amend his Plea, he ſhall pay the Plaintiff 


Coſts ; becauſe by the amending of the Plea after 
Iſſue, the Plantiff may be put to extraordinary 
Charges, in new drawing up the Iſſue; yet the 


If the Cauſe have 
proceeded to Iſſue, and 
Defendant amend his 
Plea, he ſhall pay the 
Plaintiff Colts, but the 
Court will nor grant an 
Imparlance. {EF 


Court will not grant him an Imparlence, tho? the Cauſe be not enter'd in 
the Judge's Book for Trial, if there be Warning given the Defendant of 
the Trial. Per Rolle Chief Juſtice, 1655, B. S. For after Iſſue joined, 
and Warning given for a Trial upon that Iſſue, it is too late to impatl. 
The Court would not grant the Defendant an Fo 3 
Imparlance, tho he was ſued upon a Bond of twenty- . Beenden 8 
eight Years old, and could nor ſee the Bond; but lance, tho! he ſued on a 
bid him ptay Oyer of it, and plead. In the Caſe of 44 - Ou. 
Mr. Edward Johnſon of the Inner-Temple, Paſch. 1656. * 

B. S. For the praying Oyer is the proper Way to have a Sight of it, 1 

* | we 


| 
1 
* 
* 


36 a IYmparlance. # 
well as a Copy: Till he have Oyer, if he pray it, he need not plead; 
and the Anriquftty of the Bond is no Cauſe of Imparlance. yg 
Ik a Cauſe be removed * the e 
FER out of London, Middleſex, or the Marſhal's Court, or 
ee other Court within Five Miles of London, by Habeas. 
Ciuſe is removed 'by Corpus, or Certiorart, returnable Immediate, and Bail 
IM oa” be put in; if the Defendant doth not deliver his 
Declaration eight Days before the End of the Term, 
then the Defendant may imparl of Courſe; but if ir 
be delivered eight Days before the End of the Term, then rhe Defen- 
dant muſt plead to enter: And in Michaelmas Term, if it be delivered 
before Craftin. Animaum, or in Eaſter Term before Menſem Paſche, then 
the Court was not ſatisfied, whether he muſt plead to try it the ſame 
Term, if the Plaintiff will, as in the Caſe of a Cepi Corpus. 
| Chen a Declaration upon a Cepi Corpus is deli- 
* cat de. vered againſt the Defendant in Hillary ot Trinity 
pur. | Terms, wherein the Wrir is returnable, (if it be by 
5 Bill) or within the next Term following ; the De- 
fendant may, by the Rules of the Court, imparl to the next Term after 
the Term wherein ſuch Declaration is delivered: But if the Declaration 
is delivered in Michaelmas Term, before Craſtino Aniarum, and in 
Eafter Term before Menſem Paſcha, the Defen- 
And where not. dant muſt plead to try the Cauſe, if the Plain- 
4 tiff will; and when delivered after, muſt plead to 
enter. But if the Defendant doth not appear, but the Bail-Bond is 
ſued, and afterwards in another Term Bail is put in to the Original 
Action, and a Declaration is delivered forthwith upon that Bail, there 
the Plaintiff may give Rules to plead preſently ; and if he do not plead 
before the Rules are out, he may ſign Judgment; becaufe the Faulr 
here lies only in the Defendant, againſt whom the Plaintiff could nor 
declare, until he had put in Bail; and he ſhall never take Advanrage of 
wn, 8 ſpecial O 
wth lla where the Plaintift ſues out a ſpecial Origi- 
- 2 - N nal againſt the Defendant, wherein che Cauſe of 
gina] the Defendant Action is mentioned, and the Defendant is taken 
| not impart: upon a ſpecial Capias upon that Original: Here the 
Defendant ſhall have no Imparlance, but muſt plead 
And the Reaſon why. ag ſoon as the Rules are our. The Reaſon is this ; 
FRO: Where the Writ is general, the Cauſe of Action ap- 
pears. in the Declaration, which the Law allows the Defendant con- 
venient Time to conſider of, and adviſe upon, before he pleads :- But 
when the Defendant is taken upon à Special Capias, there the Declara- 
tion is mentioned in the Writ it ſelf; and the Defendant ſees what the 
Cauſe of Action is, and may take a Copy of it, and prepare his An- 
ſwer ready againſt the Term, by the Time that the Rules for Pleading 


are Out. ks | 

"0 — There the Defendant's' Caſe requires a ſpecial 
1 2 3 hor Plea, andithe Matter which is to * iſ. 
Time for Pleading, if cult; the Court will, upon a Motion, grant. the 
there be Occalion for Defendant longer Time to put in his Plea than other- 


5 wiſe by the Rules of the Court he ought to have: 


N Vl. 


„ Wm 


Impartance. ** 37 
FLill, 22 Ca. 1. B. R. But without Motion and Leave of the Court, he 
cannot have longer Time. Becauſe the Court is to judge whather it be 
neceſſaty to plead ſueh a Plea; as requires longer Fime to eonſider of 
than ordinary; and ſhould it be otherwiſe, the Defendant might upon 
ſuch Prerences delay 7 * without Cauſe. 8 

here the Plaintiff doth keep an Deed or Wei- bere che Plaintiff 
ting, or other To Fon | Pilsen, eh e e 
doth belong unt im, Af nere dy he to. will give him T ime to 
make his Defence, and is diſabled, by the retaining Plau ein ber it is 
thereof, to plead for his beſt Advantage; the Court A 
will upon à Motion grant an Jmpariane to the Defendanc, until the 
Plaintiff do deliver it unto him, or bring it into Court; and alſo a 

convenient Time after, till he tan draw up his Plea. Hid. 12 Car: 1. 
B. R. For the Law gives every Defendant convenient Time to make 
kis beſt Deſence; and in this Caſe, if the Plaintiff be delayed, it ſhaft 
be adjudged his own Fault. "RN a7 3%: 1 6 
After a Special Imparlance, upon a Clauſum fregit, How Judgment tobe 
the Defendant pleads Ancient Demeſne, viz. That hos Fits che Coll 
A. was ſeized in Fee, arid the Lands were Ancient 4 * 
Demeſne, and fo would inſinuate that the Freehold 
would be tried. The Plaintiff demars, and the Plea held naught. And 
ic was moved, That the Judgment ſhould be final, becauſe he pleaded 
after an Imparlance: But the Court ſaid, That this was the old Courſe, 
and a Special Imparlance is but a Novelty, and every Imparlance Gene- 
ral or Special ouſts all Pleas to the Juriſdiction: of the Court: Whereupon 
the Court would adviſe what Judgment to gige, g. G. Ne Co. 


Car. 563. > n 883 r WE P44 V | 

A Plea to the Juriſdiction of the Court is not re-. Ng Plea can b to the 
ceivable after Imparlance 1 Lebt 54: n $4. fen Ipsen 
Non⸗Tenure in Parr, or in the Whole, is not Non-Tenure is not 
pleadable aſter Imparlance. 3 Lev. 55. | pleadable after Impar- 


The Defendant cannot have Oyer of a Deed, Oc. 8 hgve oper af. 
After Imparlance to another Term. 2 Lev. 190. der Imparlance. 


A Tender pleaded after Imparlance is nabght: A Tender after Ic. 

Becaule the Plea is, That he 94 always ready to parlance is naught, | 
Pay, which cannot be when he imparls. Latw. 238. 
Che Defendanc may, paying 2 5. have a Special Defendant may bre 


Impatlance to plead in Abarement. 2 Specidl 'Tingartince , 
en * dying a. | 
RTE IIS BEN ou 20h 


= mpoſſibility. 


Thing which i is impoſſible i in Lone; isall one 
A This . with a Thing which is impoſſible in Na- 
.... bee in Ne- ture: 21 Car. 1. B. R. For the Common 


Law is not contradictory in any Thing to 


1 - 
the Law of Nature, but agrees with it in all Things; and may be laid 


to be the ſame in Effect * it; and ſo ſhould all good Laws be. 


falle Impaiſonment. | 
Ampulonment⸗ See x { Pulon and Puloners. 


I mp2opziation, 02 App20- 
- pelation. 


. Nr, * Appꝛopꝛiation, hantbes 6 
Impropriation, what. Wt enefice Eccleſiaſtical, which 
| ozigtnally, and in its Nature, is Juris Divini 
& in patrimonio nullius, to the pꝛopet and 


Per 


er- 
ſon oꝛ Body fnco2pozate, Ot theſe 
are pꝛopetiy called Impꝛopꝛiations 


aymen; and Appzopziations when 
ligious Pouſe, 


petnal ate of ſome particular 
there are in England 3845. and 


when they are in the Hands of 
they are in che Þands of a Bilhop, College, 02 


o ſometimes they are confounded. 


An Impropriation cannot be made but by the U. 


An Impropriation can- cence of the King, altho? the Pope did formerly uſur 
King's Licence. that Authority in this Dominion. Mich. 1649. B. $ | 
And the King may do it as he hath ſupreme Autho- 


rity in all Eccleſiaſtical as well as Civil Matters within his Dominions. 
bee the Statute in this Caſe. - 


Not 


Impꝛopꝛiation oz Appꝛopꝛiation. 39 
Not only the Licence of the King, but the Con- 3 
Po. the Dioceſan and Patron, ond Incumbent, if 1 Ader Tilt 
the Church be full) muſt be had to make an Appro- ze neceffary. 
priation ; but if the Church be nor full, then the | 5 
Dioceſan and Patron may do it. Plow. Com. Greendon's Caſe, 496. b. 
By the Statute of 15 R. 2. cap. 6. it is enacted, 1 
That in ie Appropriation made in Yo tip renn 4 
Chancery, it ſhould be expreſly” contained, chat the ation made in Chancery. 
Dioceſan of the Place ſhould provide a convenient | 
Sum of Money yearly to be paid out of the Fruits, towards the Suſte- 
_ of the Poor of the paul, and that the Vicar ſhould be well en- 
wed. | | | 
an Appropriation cannot properly be, unleſs to a 
Spiritual Per n, &. capable of Cure: But what Cor- 
1 _ been therein, ſee Plow. Com. 496, 497. 
* Att Appropriation of a Church may be to a Biſhop - May be to a Biſhop. 
and his et bes, Dav. 80. 5. | + 2 4 e d 7: Die 6 - 43 
Map be to a Dean of a free Chapel of the King. Andtoa Dean, _ 
33 E. 3. 103. | 
An Appropriation ought not to be made, but Can- 
fo Panpertatis, or ſome other lawful Cauſe. Conſtitu- 
tiones Othoboni. Lyndewode 851. 42 
Ik che Parſon appropriate, who hath the Right, Whar makes a Diſ- 
preſents to the Church, and the Preſentee is inſtituted *PPropriacion. 
and 1 ye : - wg none the Church. 
E. 3. 3. . H. 8 152. Leon. 1 M IS. F 
If . Leſſee for Years of an Appropriation pre- N his 
(ents, this ſhall not bind him in the Reverſion. Time. ug 
44 E. 3. 43- F. ̃ TODD Weg 22:9) 
There ought to be an Indowment of a Vicaridge 1 
upon all Appropriations. See Ce. Fac. 252. pl 6. . d dag ought 
And a ſecular Perſon muſt be ordain'd Vicar perpe- Appropriation. . 
rual, canonically inſtituted and inducted thereunto, 3 E. b. 13. „ 
and indowed by the Diſcretion of the Ordinary to „as 
do Divine Service; and that no Religious be made e 
Vicar in any ſuch Churen. 0:06 5p 


To what an Appro- 
riaftion Cannot pro - 
ly be, 23 


* 


For what Cauſes it 
ought to be made. 


3 Jnden- 


2 1 SINE: 1 $0 54) Sit 1 25 l 
— — Lt Wei. 6 a3. $a . 4 9 u ⁰ 
pie bt * 1 | 15 
nhentuee, 2 
* 
2 * ton .. 
3 BN Hz Mn! malt 
Tadenture, what. ſome 2 15 25 1 95 H 
| zm er indented on 
| * d her. Copy, £ 105 
a ouuterpart, which compꝛebends che rovenants, ard irt; 
5 to be kept by the other Party, | 2 1 


no Wordsinwn by 


of both Parties, and are 
token to be the Agree- 


ment of both Parties. 


Tho' a Deed be 
eg ame, yet if it 
not indented, it ean- 
not be pleaded as an In- 
denture. 
Upon Oath the 
Tndenture is loſt, the 
Court will make the 


egins 


Plaintiff produce his 
Counterpart, or grant 
an Imparlance. - 


-So alſo if he will 


ſwear he never had a 


In ah mende the Words, tho e en the 
Words of the Leſſee only, or the Leſſor only, yet 
they are the Words of both Parties. Crvi Hir. 
202: pl. 3 . and ſhall bind both Parties, and bs ta- 
ken as L the Agteement of each pan. O. Elia. 
6 To : 4 

"an Ideen bie in 2 wat? was leaded, and in 
Truth it was not an * 4 — but a Deed · Poll but 
it was wtitten This Zudentare'; and beckuſs the Deed 
was not indented, Judgment was given for the — 
riff. Cra Ex. 472. pl. ee 41 

- If a Man pleads by 


* = 
* 


26. 

— an Indertrute which | 

is loſt, and Affidavit is mide thereof, —— 
the Plaintiff to ſhew the Counterpart, that 

he may plead thereto; or eit will ee 

lance. Gro, Jar. 429% p. 1 

So alſo if he will ſwear he never had 1 Counter- 

part. Cyo. Jac. 429. pl. 5+ 


Jhdiment, 


O04 = >; . EST REELS TIO 


| . againl 
a into a Leaſe for Years, or a Copyhold; for 
ſuch Eſtates are not mentioned in the. Statute of 8 


for Perjury 
| FX 4 0 plead to the Indictment. Hil. 2 
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"C6 onſet and denne 
Ile. 


N Indiament is an In mon egken and 

* gas 5 „earl. 
g 3 | 

ſent, That | (uch a es on, of ſuch a Place, 

L County, of ry, Romer a Degree hary £ committed ſuch a Treaſon, 
dhe Burg en Feionp, ſs, 02 gther Offence, 

of the ning, 'his Crown 3 Olanity, Kc. Puten 


« ppl in a0 Alan made 


pelodifmcar lis for 
Ret Ot Affidavit 
of 


+ b. 1 


one for entring ble 


H. 6. nor within the Equity of that Statute; but an Indiftment doth 


lie in ſuch a Caſe, whe ay Duet rt Jar. 6. IS. Hl. 23 Car. B. R. 


Fot they are compriſcd within char 5 
cUhere a Perſon is convicted upon an Indictment 

or Information, the Couet will not ſet the Fine until = hue wiſh ave 

the Party appears in Court, or elſe ſame other Perſon on zu Indiftmene till 


in Court undertakes for him to pay his Fine; becauſe be zppenrs in Court. 


the Court immediately, upon l of Judg- 
ment againſt the Defendant, commits him in Execution. 


Ehe Cours doch not uſually” quaſh. Indictments 
or Nuſances in the 1 ca al- 32 for Fer- 


bur will pur. 2 _ quaſh's, the- 


B. R. For P and Nulange: ate count | 
6 11 — — do 


though the Iadictments be faulty, 


5 


- Offences, and therefore the Court doth not favour ſuch Offenders, and 
if the Indi&ments be not good, the Parties indicted may avoid them 
by pleading, and it is but ex Gratis that the Court doth quaſh Indict- 
ments, and they are not bound to do it ex Officie. 

> ad Fe... yy ought to be Nr than 
aorta] 1 mmon Pleadings in Law need to be: Hill. 23. 
9 NOOR Car. H. R. Berauls they aß more Penal, and ought 
| to be more preciſely anſwered. unto. 

| Mot erden the . An Indictment ought to expreſs the Year of our 
Year * = wg Lord in which it was taken; Hil.. 1649. 30 Jan. 
705 B. S. For · it ought to be certain in the Time, as well 
as in other Matters. | © 2s 
wy RIF A an Indictment be drawn ſo general, and ſo un- 
certain N moy be quaſh» certain, that rheiParty indicted cannot tell how to 
ed· make a certain Auſwer unto it, ſuch an Indictment 
is not good, hut may be r Paſch. 24 Car. 

B. R. For otherwiſe the Defendant would be inſnared thereby. 
ens erk I a Word be left out in an Indictment which is 
* —— hey yet "he but only in Matter of Form, yet the Indictment is 
Inditment is good: good]; but if it be in Matter of Subſtance it is. not 
Bur euers of Marrer of | pg04, Trin. 2.4 Car. B. N. For it is the Subſtance of 
' =  Pleadings that is moſt regarded, tho* Formality be 


- Lxdiament for 2 A one be indicted for doing of any Thing, 
Thing not indictable which he is not by the Law to be indicted for, as 
by Law, may be quaſh for the encloſing of a Common, or ſome other Treſ- 
_ paſs for which an Action at the Common Law is to 
be brought, or for calling a Man a Rogue or Thief, cc. Such an Indict- 
ment is not good, but may be quaſhed: Paſch. 24 Car. B. R. For Indictments 
are to be preferred for Criminal, and not for Civil Matters; and then 
likewiſe the Delinquent is liable to be twice puniſhed for one Offence, 
which is againſt Magna Charta. TE 
| Where an Irdiemene A one do interrupt a long continued Poſſeſſion 
of Forcible Entty doth of Lands by an unlawful Means, and the Perſon that 
not lie for Interruption is ſo interrupted of his Poſſeſſion do regain his Poſſeſ- 
of long continued Poſ ſion by unlawful Means alſo, yet an Indictment of 
Torcible Entry doth not lie againſt him for doing 
thereof: Mich. 24 Car. B. R. For the Law favours long Poſſeſſions, and 
doth not countenance the Diſturbers of them; and this is but vim vi 
repellere, which is not puniſhable in many Caſes. 3 
„Ik an IndiAment be good in Part, and the other 
-- Court 1 "9 Parr of it is naught, the Court will not quaſh it. 
good in Part and naughe Willowe's Caſe, in Latch 173. | " 
I ment be re. A one be indicted at the Seſſions in Londan, or in 
moved and not quaſh's, any other County, and the Party indicted doth re- 
the Party who removed move the Indictment by a Certiorari into this Court, 
* try it at his own and doth not thereupon quaſh the Indictment, the 
3 Party that did remove it, ought by the Rules of the 
Court to try the Indictment at his own Coſts the next Term after that 
the Indictment is removed; For the remoying of it is in Favour of the 
4 — . Defendant, 


r k 2 4 


r n "LM. © c Ee * 
* 


T 
5 
; 
i 


Cauſe to do it: Mich. 22 Car. B. R. That there may 


„ 
Defendant, and he ſhalſ not by Reaſon thereof ſuffered 0 delay; ve 
put the Proſeeutor thereby to extraordinary Charges, 13; Nov: 165 

When an Intlictment is Special, that is, whenit 5 lf faden 
i e des cn ial Matter of Fact; the mil be prof] pe 
is grounded upon ſome Specia 3; mult be probed peel 


| Evidence given upon the Trial of this Indictment muſt y. 


prove this Special Matrer, and maintain che Indictment; but if it be a 
eneral Indictment it is not ſo. 22 Car. B. . 

an Indi&ment muſt be certain, that the Party in- Wr 7 Indifmeny 
dicted may know how to plead to it, or traverſe, or ut be ce tain 
elſe it is not good, but may be quaſſi d; ill. a. Car. B. R. Becauſe 
there can be no Trial upon it, by reaſon of irs Uncertainty, © 

A Preſentment, may be in Bughiſ, bur an Indi f 
ment ought to be in Latin, or elſe it is not good; but 155 ple bY. ally 


may be quaſned, except it be an Indictment taken taken before Commiſ- 


1 rp 
» 


before the Commiſſioners of Sewers, which! may be fioners of Sewers: 


in Engliſh... Hill. 21 Car. B. R. 18 „% an inn : GE 
An Jndixment doth lie againſt one that ſpeaketh It lies for ſpeaking 
blaſphemous Words, 21 Car. B. N it lay then at blaſpbemen Words. 
the Common Law, but now by a late Act it lies only WORM. 13 35801 
for ſpeaking of ſome blaſphemous;:Wotds: named in chat Act; but Quere; 
Whether it now lies at the Common Lad for ſpeaking any other blaſphes 
mous Words not mentioned in the Statutes. It ſems ir doth not. 
An Andläment for a Nuſance doth lie againſt the 0, ge rige 887 1 
Owner or Proprietor of a Ship that is ſunk in a Ha- liven 5 OP 
ven or Port : 2f Car. B. R. Fot thereby the Trade | 
of that Place, where the Haven or that Port is, is hindred, and alſo 
Navigation, which is prejudicial to the Gommonwealth ; for it is chiefly 
maintained by Navigation ==" TOs. BEAN WER 
One chat is convicted upon an erroneous Indic - „ 
ment cannot move after his Conviction to have the f., Cone zdtied e ci. 
Indictment quaſh'd, but muſt bring his Writ of Er- roncous ; but the Party 
ror to reverle the Judgment given againſt him upon *P**** his Writ of Er- 
the Indictment. Mich. 22 Car. B. R. For after Jud g·g·gcgeð 
ment it is too late; for an Indictment is quaſhed for the Inſufficiency in 
ir, or becauſe no good Judgment can be given upon an erroneous Indict- 
ment; but if Judgment be given upon an erroneous Indictment, it is 
good, till it be reverſed by a Writ of Error. 4 ine 
The Court will not quaſh an Indi&ment that is PETE 
preferred for the publick Good, altho* it be not a The or: wi not 
good Indictment, but will put the Party indicted to Sed the hs Pub 
traverſe it, or to plead unto it: Mich. 22 Car. B. B. lick Good, but will ob- 
For it is by the Favour of the Court that an Indict- * — N 
ment is quaſh'd ; for if the Court pleaſe, they may 1 
force the Party to traverſe or plead to an Indictment, be it good of bad; 
for it is no Prejudice to the Party indicted: . | 
An Indickment removed by a Writ of Ceriiirari 1 
into this Court, may be ſent back again into the , If remos d into R 8. 


County or Place whence it was removed, if there be be * 


be a Trial had upon it where it was firſt laid. 


It 


ET | 
 Ciloheangha for calls aw Action 
12 the Delt one for calling 
5 che Plaintiff dot juſtify the Words, and 
By indidted for the Te. found* for the ' Defendant, an Indictment may be 
| forchwich framed againſt tlie Platariff, to try him for 
n 80 it u, dose in Mich. 21 Car. in the'Cafe of one Perry, 
who was after executed at Tyburn, Mich. 22 Cut B. R. For the Felony 
appears to the Court the Verdict found for the Defendatie, © 
An doth lie againſt one that cheats 
a for cheating orher at Play wich falſe Dies: ZI 22 Car. B. R. 
| Or for any other Way of cheating at Play, or 
otherwiſe ; for Cheating is _ againſt the Commonwealth, as 


againſt emi 
Nw an ; doch not ke for a. 


or 9 becauſe the Nuſanee or done 
is not made ad commune nommen , but iv 
mm; and therefore an Actiom upon che Caſo doth only lie for the Party 


chat is damniſied by this: Nuſance or Injury, Fill. 22 Car. B. R. 11 Mail, 
x651- For Indictments are to lick Offences only, and choſe 


done agaĩnſt the publick Peace; 2 to puniſſiprivare Treſpaſſes, for 


which the Law gives itolar Actions. 
oi kan Jnditlmenit lies ag ainſt one for aſſaulting and 


> fto of another in his paſſing in the Highway: 
. Eee B. E. For it is «Breath of the Publick 
Peace. 
- - Conſe my be of Due chat is indiQted for Felony may have Counſe! 
Ggn'd to ſpot x him to ſpeak for him: Paſch.2 3 Car. B. R. But 
Iny. **- ſuch Counſel are only to ſpeak for him in Matter of 
Ps Law, and not concerning Matters of Fat, for thar 
5 = doth depend upon Proof of Witneſſes. 
; Grand) 5 * yarn Aitho' a . --0my Indictment be 1 to a Grand 
2 6s 1%" yet they are not bound to find the 
— ob ar wh & —1 if chey find Cauſe to the contrary ; and on the 
abey men, if they ſes other ſide; altho à Bill of Indictment be preferred 
(ule, unto them without Oath made, yet they may find 
the Bill if they ſee Cauſe: Paſch. 2.3 Car. B. R. But it is not uſual to 
prefer a Bill unto them before Oath be firſt made in Court, that the Evi- 
dence they are to give unto the Grand Inqueſt to prove che Bill, is true. 
| Everp Indictment ought to be preferred againſt 
\ Indiftments ought to the Party for fome' Offence committed by him ei- 
mon Law, or agiinſt ther againſt the Common Law, or againſt ſome 
fome Statute. Statute; Tris. 23 Car, B. R. and not for every ſlight 
Niiſdemeanour. = 
. Irlics fbr afalſsOxh dn Juditment Res againſt one rhat makes a falſe 
in an Anſwer in Chan. Oath in an anſwer ko a Bill im Chancery, or in an 
J - Aﬀedavitmadeina Cauſe depending there, or in any 
echer en of Record. Fin. 23 Cir. B. K. 


upon the Caſe be brought agui 
another Thief, and che Deegan 
upon the Trial it be 


Nuſance, 


It lies for ſtoppin 
a Man in the Hig 


= —— dere 


Wa aus ey indicted 59. outlaw the The Court will noe «| 
\ Where the Court will not qualh'the pO a8. = if che Pang Thi 
altho* it be ertoneous, but will force the Party but- be dnthwed upon K. 
lawed to bring his Writ of Error to reverſe the Out- ö 
lawry ; For before the Outlawry reverſed, the Party outlawed can have 
no Benefit of the Law. Mich. 24 Car. B. R. 

An Indiament may be amended the ſame Term * may be amended 


he ſame Term it 


it is brought into the Court, by the Clerk of the b 

Peace; bor the next Term after he cannot 'amend it, kr wh Court ue 
Paſcb. 24 Car. B. R. For tho' the Law will give Way 

as much as is requiſite for the Maintaining of Indictments, becauſe ii is 
intended they are ns bees} pro bono publico, yet it will not permit that the 
Party indicted ſhall be unneceſſaril 12 delayed by the Proſecutor from 
coming to a juſt Vindication of inlelt for the Crime for which he 


ſtands indicted. _. 

I only a Word of Form be left out in an Indict- _ Omiſſion of Words of 
ment, 2 the Indictment is good; but if one Word 2 hel ms N | 
of Subſtance be omitted, the whole Indictment is of Words of Subſtance, 
naught, Paſch. 24 Car. B. R. For tho the Law doth will. 
regatd Form in the Proceedings thereof, * it is Matter Ng Subſtance 
chat is chiefly aimed at in all Proce ding ; 

Upon an ndictment preferred againſt one in the 3 

King's Bench, - there doth iſſue „ a Venire furl; on an ee 2 
and 11 the Party doth not appear thereupon, then an King's Bench. 
Attachment againſt the Party indicted co force him to 

appear to the Indittment, Paſch. 1650. B. S. and to traverſe or 
plead to it, or to move to have it quaſhed. 

Jt ought to appear in certifying an Indictment, 
that the Jury were ſworn or charged to preſent Of- auen 2 
fences within the Place where the Offence is laid, pear that "= 2 ds 
I Saund. 249. ſworn. | 

An Indictment founded only upon a Statute, ought Lt founded on « Sta- 
to conclude contra formam Statuti, Ibid. 250. 1 22 Nous. apy 

Upon an Indictment for ſtopping a Way, it was For ſtopping : Way, 
declared to be the Coutſe of the Coutt, chat the Of. tbe Offender ſhall be ad. 
fender is to be admitted unto a Fine upon his Sub- nir n P 
miſſion before Verdict, if chere be a Cerrificate that Verdid, if the Way be 
the Way is repaired. Bur if the Party be convitted, bun fed © be repaired ; 
fuch Certificate will not ſerve; but the Party ought ſuch Certificate 5 noe : 
to cauſe a Conſtat to iſſue out to the Sheriff, who vail. 
ought to return that the Way is repaired, becauſe the Verdict, which i is 
a Record, onght to be anſwered with Matter of Record. Naym. 215. 

An Indicment lies for the conſpiring to do an il- 
legal AR, altho' the Act is not done, 1 Lev. 62. 125. to do an illegal Ad, iring 
And it lies againſt rhe Procuters, altho rhe Aﬀors it be not done. 
are acquitted. dim 126. 

An Indictment at the Seſſions of Peace, omitting | Domin Regic omitted, 


Domini Regis, is ill. Ia. 175. 
Lil. 2.J 
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en ge Mi in lndictmegt quod cepit quoſdam Piſces, J, S. wirar. 


ces, &. without 


or Value, good. 


communis hater n ludictment that the Defendant eff communis per- 
Pacir, Ve. ill; but Nw turbator pacis, communis oppreſſor, &c. ill; but communis 
„ een e Barecfator, rixa, &c. good. 14. 299. | 


_ Carp-Fiſhes, withour Mark or Value, from A. 203. 


Ly a Juſtice ese Al ladictment before a Juſtice of Peace, infra | 
d not pro N. Burgum, and ſays not pro Burge, is ill. Id: 304. 
* 'Scienter recepit latrones hat ſcienter recepit latrones, or Felons, without 


good, without ſaying 
that he knew them to 


ſaying that he knew them to be Thieves, good. 
be Thieves. 2 Lev 208. | | . 

Fabricavit vel fabric · An lndictment quod fecit & fabricavit ve fferi &. 
. E day void for Un. faßricari canſavit, held void for Uncertainty. 5 Mod. 
n. a 137; 138. þ n | | he . 
ladi ments ought to Inbickments ought to be preciſe and certain in eve- 
9 _ not to ry Point, and ſhall not be taken by Intendment. 
en by Inten ment. Go. Fac. 19, 20. a > he | 9 

N a Perſon be outlawed upon an Indictment, and 
there be not any Addition, the Party may avoid it 


. 


If a Perſon be out- 
lawed upon an Indi&- 


Addition, — ie wy for want of Addition, or by Exception thereto u 
be avoided. | his Appearance: But when he appears and pleads to 


Hue, he admits it. Cyo. Fac. 610. . 
Apon an ladictment for a Forcible Entry, it was 
moved, 1. That it was not ſet forth, that the Inqui- 
ſition was taken before 4. and B. Juſtic. ad pacem, &c. 
necnon ad diverſas felonias, & c. Curia. Upon this Sta- 
rute Juſtices of the Peace only have Power. 

2. The Entry is i» «num Meſſuagium five domun ; 
and well enough: For a Meſſuage and a Houſe are 
both the ſame : But in num Meſſuagium five Tene- 
mentum is naught. 

3. be of that he was ſcifitms five poſſeſſſonatus, and 
well enough; becauſe it is of a Meſſuage or Houle, 


Upon a Forcible En- 
: Juſtic. and.ſays not 
audiend. c. yet good. 


In unzm Meſſuagium 
five domum, and good. 


Seifitur ſiue peſſeſfena· 


tus, well enough. 


2 liberum Tenementum, Which proves that he was ſeized of ſuch 
Eſta | 


re whereof he might be diſſeiſed. Cro, Fac. 633. d. 6. 36 
Where an Indictment is drawn upon a Statute, it 
on Scaruces ough ro be, ought to purſue the Words of the Statute if it be a 
Hy Catal Private Act, Alter if it be a general Act; and it is 
fafe to conclude contra formars Statut generally, without ſaying Statuti, or 
Statutorwm : For if it happens to be upon one Statute, it is then right; ſo 
alſo if it be upon two or more Statutes. _. 
Clerk of Affze to Af any Clerk of Afſize, Clerk of the Peace, or 
take but 2 7. for an In- Other Perſon whatſoever, ſhall demand or take more 
diftmear. than 25. for drawing of any Bill of Indictment againſt 


How Indictments up- 


The Penalty. n+; à Felon, he ſhall forfeit 5 J. and Coſts of Suit, per 
lect, * * 11 8 3. cap. 23. ſeft. 7 & 13 l 

RS hat if any Clerk of che Aſſize, Clerk of the Peace, 

** Clerk of the Crown, Clerk of the Indictments, or other 

proper Officer, or their Clerks or Deputies, ſhall draw 

any Bill defective, they ſhall draw new Bills without 

The Penaley, Fee, or ſprſeit 5/. with Coſts. Stat. 10 & 11 V. 3. 


10 11 . 3. cap. a 3. cap. 23 ·˙ i An 
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fined for Extortion. 


Publick Statute. 


of the Defendant's A- the Party 


formation, it can't be by doing of a Thing which was no 


that the Law hath appointed for the Felony # there he cannot be auterfoits 
iadicted and arraign d, until this Judgment be revers'd by Error : But when 
che Offender is diſcharged upon an inſufficient Indictment, there he may; 
he Law having not had 2. not was the Liſe of the Party ever put 
"= 2 Ty "an Indictment was againſt a Sheriff's Bailiff, ſor 
A Sheriff's Bailiff taking extorfivx colore afficii 20 5. he was found guilty, 
and fined 40 l. Cre, Car. 438. pl. 448. But for ſome 
Defe& in the Judgment it was revers c. | 
An IndiQment quaſh An Indictment at the Seſſions, upon the Statute of 
ur of 2 E. 6. 4% . 8 H. 6. cp. g. was quaſh'd for Miſrecital of the Sta- 
„ eee tute; and alſo for ſaying, That the Seſſions was held 
The Seſſions muſt be Die Matis, &. Die urii, & g. For the Record 
3 held at a D*Y cught to mention the Seſſions to be held at a Day 
We certain, viz. the firſt Day thereof, &c. 4 Rep. 48. 4. 
Note, lc is not Policy to recite a Publick Statute, 
for the Recital is not neceſſary, and the Miſrerical is 


fatal; and therefore the ſure Way is only to lay, Contra formam Stainti, 


Ought always to be In all Caſes, the Indictment for a Fact done, ought 
ere to be laid in the County where the Fact was done; 


laid in the County wh 0 
the Fee was dude. for it ſhall be intended, That the beſt Conuzance of 


the Fact may be had there, and conſequently the faireſt Trial. 

The Pariſh and Place The Pariſh in which the Fact was done for which 
| is indicted, and the Place of the Defendant's 
bode ought ro be nam d. Abhode ought to be named in the Indictment, chat the 
Party indicted may be the plainlier deſcribed and outlawed if he do not 
appear. See antes. | „ 

The Caption may be 


amended the ſameTerm, 
not afterwards. 


Sce 23 F. 6. cap. 10. 


No Policy to recite a 


The Caption of an Indictment may be amended the 
ſame Term it is brought into Court, by the Clerk of 
the Peace: But the next Term after it cannot be 
1 amended. : VER 

The ment of #1 & ar The want of Ji & amis in an Indictment of For- 
* | is fatal. 2 Lev. 221. 

The want of the 4 Judgment of High Treaſon Was revers'd, for 
Words Ligeanie ſue f. want of the Words Ligeantia ſue in the Indictment. 
: 3 Lu. 396 1 N 

What Proceſs iſſues Upon an Indid ment preferr'd againſt one in the 
out upon IndiQments. King's Bench in Middleſex, there dorh iſſue out a Ve- 
my how and if the "EE Yo appear thereupon, then a Capias, 
to force him to appear to the Indictmenn. > *. 

e noifoned intesd . BatSbane was bought by the Husband to poiſon 
Ig ns the: Wife, with which the Child was poiſoned, and 
the Wife recovered ;- this is Murder, tho there was 
no Intention to murdes the Child. 2 Plow: 473, to 476. by 3 

 Where' a Statute appoints a Penalty to be recover 
err ed by Bill, Plaint, or Information, it can't be by In- 


ints a Pro ſecu tion | 
by Bill, Plaiae, or In- dictment; for when a Penalty is appointed for the 


appoints how it ſnall be recover d, it ſhall be puniſh'd 
a Fith- 


Iadictment 


by chat Means, not by Indictment, Oro. Pac. 643; 644. 
A 3 


95 ſeveral Quantities of Fiſh, and found guilty : 
And what Ingroſſing and Regrating is, ſee the Stat. 
and Ov. Car. 314. Pl. 6. 315 | 


One was indicted for Striking in the Palace of 
Weſtminſter near the Great Hall, the Courts all fit- 
ting thete, and being found guilty was fined 1000 /. 
— impriſon'd during the King's Pleaſure, and te 
make his Submiſſion. in all rhe Courts, and be 
bound with Sureties for his Good Behaviour. Os. 
Car. 373. N. 8. 374. a MM 

A Yan was found guilty of Felony for Burning one found euitey er 


of his Houſe in Lon ; but there being three _ = burning of 
Judges againſt one, That it was nor Felony, but an bis Hor pitory ' anda 


exotbirant Crime, he was fined 500 J. and to ſtand 
upon the Pillory, and be bound to his Good Beha- 
viour during Life, Cyo. Car. 377. pl. 4. 378. 8 

Judgment ſtay d upon k Verdict upon an Infor-  Indi&ments and In- 
mation upon 2t ZZ. 8. cap. 13. for Non-Refidenee, formations neught with 
for want of the Word, Volamarie abſenred. Cro. Zliz. 21 H. 8. cap. 13. 
100. pl. 4. Hes 

uit left out of an Indictment of Perju- | 3 
ry, and quaſh'd. Cro. Eliz. 1 37. pl. 7. 147. pl. 1m. * L. uy 
201. pl. 30. 


Indutement. 


* Feaſant. 
Inducement, See Traber 


| Verdict. 


uire ſo much Inducements, how to 


Nducements to Actions do not 
er Caſes. 2 be. 


Certainty as is neceſſary in = 
Mod. 70. 


2 General Indebitatus is not ſufficient where it is | 
the Ground of the Action; but where it is but-the * N 75 
Inducement to the Action, as in Conſideration of Inducenient to the 
forbearing the Debt till ſuch a Day (for that they 4Rion- 
agreed upon the Debt, and ſo this is but a colla- 

[Vol. 2. | O | teral 


50 Ta Inducement. | g 


0 


reral Promiſe) it is good without ſhewing how due. Cre. Jas. 548. 
18 . e 4 | Ee To 05 e 1161 | ; 18 ro 
Nun is the Induce. In an Action for Incloſing part of a Common, 
Tort. and, what be the Common is but the Inducement, the Incloſure 
; ;, the Tort; and altho' the Verdict doth not exactly 
hit the Inducement, yet it's good enough. Cro. Fac. 630. See Title 
Conuſance 25 Bailif Conuſance made by the Deſendant as Bailiff to a 
out Corporation, with Corporation, without ſhewing how incorporated, 
porated, and good. and good, being only Inducement to alledge a Sei- 

ſin in them. _ 3 Lev. 107. 


How an Inducement edo . M erſe net fl * 
to a Traverſe ought to How an Inducement t T verle o ght 


be. Lutw. 1434 1 1 2 6 - 25554 
W bst is a good In- Mothing can be an Inducement to a Traverſe, but 
ducement. ſuch a Thing as is traverſable. 2 Leon. Caſe 37. 


ww ent Att Inducement to a Traverſe muſt be ſuch Mat- 
to by bk Dd be. a ter _ is good and juſtifiable in Law. Cre. Elix. 
| | 829. 534 COR, EJS © | 11 80 0 
— "IG dubere the Inducement to the Traverſe (which 
the Traverſe ought to ought always to be good) is not ſufficient Cauſe of 
be ſufficiepe Juſtifica= Juſtification for the taking a Diſtreſs, the Plea is al- 
rion for the taking of 2 ways naught. Cre. Eliz. 901. pl. 5. 3 
In Battery the Defendant ſays, That he was 
2 Ihe oy foying of poſſeſs d of an Houle in 4. for Years,. and that the 
4 3 * Plaintiff entred into it to put him out of Poſſeſſion, 
Nification, the Deſen· and thereupon he molliter manus impoſuit upon him, 
8 = fer forth to put him out, & dampnum, =) it was in 
IS the Defence of his Poſſeſſion : The Defendant de- 
murr'd, becauſe he did not ſhew who made the Leaſe, nor how many 
Years. Curia. The Plea for the ſaying, that he was poſſeſs d, is but 
Inducement to his Juſtification, and not the Subſtance ; for that is, that 
he offered to put him out of Poſſeſſion, and out of his Houſe ; and 
whatſoever Title he had, whether by Leaſe or Will, or any other Title, 
it is not material ; for the Title not coming in queſtion, it need not to 
be i, __— as where the Title is pleaded to make Claim. Cro. Fac. 
138. pl. 13. 


8 ; | | | * PE. 
Induction. 
| See Inſtitution. 
1 4 . Fter Inſlitution there muſt be Induction; 
Induction, what it is. 


which is the putting of the Clerk in the 
Poſſefſion of the Church, and he 18 
thereby made a compleat Incumbent; 


and therefoze the Biſhop, who inſtitutes, makes a Pꝛecept to the Per- 
| | - fon 


- 
Fi — # 
4 ad 8. . f "_ 
* 4 n - . 10 , 7 
Ef, - Ms * a - £4 yy 4 2 * 12 ; 4 * 2 1 & * 2 


| Inkant. 3 
ſon who hath the Right of Jnduiting, requiring him to induc the 
ſtitute Eicke nto his Benefice.. ee, fy ay he in⸗ 


as to the Temporalities, and as to the Glebe- | 
Land, ec. the Parſon hath no Free-hold in them, buck abe Presbelder be 
till Induction. Rep. 79. 4. | * Temporalities. 
Jnduftfon makes the Prebendary to have the 1% gion gives * 
actual Poſſeſſion of the Prebend ; for before that he aQuil Poffenln. 
hath no Freehold in Deed, nor in Law. Hare & | 
Brickley,. 2 Plow. 529, 530. | 
- Jnduttſon ſettles and-fixes the Freehold in the In- The Freehold is ſet- 
cumbent. led by Indudtion. 


| [ Adminiſtration. } Erecuton 
| — ; | | Guardian, 
(Diſavility, I Bemander. 
E a Kemannder. 
Ejectment. Trial. 
— 


J2 Jnfant is a Perſon who is upder the 
Age of Twenty-one Pears, and there- An lafant, hat- 
foe cannot take care of his Eſtate: But 

the Law takes particular Care, both of 


him and his Eſtate. Dee much good Matter in Caſe of Jnfancy; 
2 Keb. *. 38, 39. | | . 


I an Infanc deliver Money with his own Hand, Tofant delivers Mo- 
it is but voidable, and to be recovered by Action of fin aA — _ 
Account. Hob. 77. | | I OR 

An Infant may ſue by Guardian, or Prochetn Amie, 1 
but muſt defend by Guardian only, and not by At- me and 2 * 
torney, where it is in his own Right: 2 Sund. 
212, 213. But where he is joined Executor with others, they may make 
an Attorney for him. 7hid. See after. | 
: 31 the Law gives an Infant Power to fevy Where an lafuce may 

ine, it alſo gives him Power een 
ol it by 8 * ROPE to declare the Uſes clare the Uſes. 


At whar time an Infant may purſue his Action, ben an Infont may 


after the Vears limited by the Statute 2x Fac. cap. . 80. 


The 


16, are elapſed. 2 Savnd. 121, 
27 


cute, 


4 * A Ry = 
a0 3 7 * Feed 
r 

r D a Rota aa Sd * 


A Mab thay worry «t - The Age for 2 Man to marry is fourteen, and 


fourteen, 2 Woman er for a Woman twelve. Hb. 225. 
When in Infant may : An Infant of ſeventeen ſhall take out Adminiſtra- 
rake out <4 1” ol tion, or prove the Will in his own Right; for then 
in his'own Right. the Power of Adminiſtrator or Executor, durante 
minori «tate, ccaſeth. 7 93 

lofaut Executor, not here an Infant Executor | f 
barred if he aten, ceiving Satisfaction it is no Bar ; for if it ſhould, ir 
he. yo of man would amount unto a Devaſtavit, and c arge his 

EINE own Goods, which the Law will not ſuffer; and alſo 
in doing of this (which is a Tort) he hath not performed his Duty; but 
whatever Act he doth, which ic was his Duty to do, ſhall bind him; as 
giving a Releaſe upon receiving the whole Money, Payment of ju 


Debts, Og 5 Rep. 27. 


2 An Infant Copyholder makes a Leaſe, rendring 
Iafane Copybolder Rent (which is but voidable; if there be no rendring 


reps It u fol Rent it is abſolutely void) and at his full Age ac- 


Age the Leaſe is good. cepts the Reach. this was held a good Leaſe, altho 
he pleaded it to be à Forfeiture of his Eſtate. Latch 

199. | 
No Benefit of Non- An Infant ſhall not have any Benefit of his Non- 


as Purchaſer. 


age where Infant claims age where he claims as a Purchaſer, the Law protect- 


ing Infants only in Caſes of Diſcents. Carter 87, 88. 
Infant ſuffers, a Re N Recovery was ſuffered by an Infant, by Vertue 
nr Vertue of a of a Privy Seal for that Purpoſe directed to the Lord 
ws Chief Juſtice. Hiob. 196 
He muſt appear by An Infanc ought not to appear to an Action 


Guardian, not by At- brought againſt him by his Attorney, but he muſt 
— appear by his Guardian: Paſch. 24. Car. B. R. For 


he cannot make an Attorney, and the Guardian is aſſigned (but with 
the Conſent of the Inſant) hy the Court: Trin. 25. Car. B. R. Vet if 
the Infant will not conſent to it the Court may aſſign a Guardian, or 
elſe it would be a great Prejudice in delaying of Juſtice. : 

5 bone M an Infant declare by Guardian, or Prochein 
en decllring by any, the Defendant is not compellable to plead un- 
Guardian ſhews a Rule til the Plaintiff ſhews a Rule of Court for his Ad- 
for his Admittance. mittance. Per Magiſtram Liveſay, & alias, &e. Paſch. 

31 Car. 2. Reg, Lee! | 

Where Action of 2 A of Debt by Caſe _ lie againſt an 
Debt or Caſe lies a- Infant upon his promiſe to pay for Neceſſaries, as 
eller, an where Meat and Drink, Lodging and Apparel ; but if the 
_ Infant and the Party from whom he had theſe Ne- 
cCeſſaties, do come to an Account, and reduce that 

which the Infant is indebted for them, to a certain Sum of Money, and 
upon this Account the Party brings an Action againſt the Infant, for the 
Money ſtated to be due by the Aceount; this Action will not lie againſt 
the Infant: Trin. 24. Car. B. R. For the Account upon whieh the Action 
is grounded is void; for an Infant can agree to no ſuch Account ; for the 


La doth not account him a Perſon able to ſtate an Account. See afte? 


upon a ſingle Bill. 


· An 


releaſeth without re- 


e , / / / OS. e e A OE. 
, ; _— Gans 


a bY ISR EEE . 
. 1 f a ; : FE , 


to be neteſſary for his Ul 


or plead by Guardian without he woo 


his Anceſtors. 8 Rep. 44- 


Fiikaige. 


An Action a not lie ont an ya for Goods ; 
old to him to fell in his J . Nor git te ging an 


for Clothes for him; unleſs they are particularly ſaid - fone for Goods deli. 


or Condition. bia. ver d, nd where not. 
, i" 4; 0 * a | 


60. Nor his Covenant to bond himſelf Apprentice 


Hill not lie without a ſpecial Cuſtom, Cro. Far. — 9 m1 


i — 
A Statute is not extendible +agaigſt an Infant 4 2 a gs or — 


but Chancery will relieve againſtan lufant. bur Changery will fe. 


| e bes. 


f u the nfa ve in E 1 
The * — rr 


"Ras lofint ie des bs ane With __ 4-1 00s 
appeat if late ought not? to 
he do it is only a Miſdemeanor in the Artorney, for Let ok, Ae 


which the Court may pun puniſn him if they pleaſe; but But iF be do; tis only 


no Error. er Ma from Liveſay c altes, oy Paſch. a Miſdemeanor 7 _ 
2t Car. . 5 4 eb, 184. n, 
An / Anne, by an Act intituled, iS Att to 


% 


How ed in wn 


* Infants who are ſeiſed or poſſeſſed in Fee, in manner Infants may be 
Truſt ,"\'or. by way 7 Mortgage , to make Conv compelled to afſign o. 


w e S. Or a 
— of ſuch Ef ates: It is enacted, That any Per- Way of Moregge | 


ſon under the Age of one and twenty Years, by f Into. 


the Direction of the Court of Chancery or Exche- 


of all Perſons concern id, 


quer, ſignified by an Order made upon hearing 


on the Petition of thie Perſon for whom ſuch"Infanc ſhall be ſeiſed or 


in Truſt, or of the Mortgagor or Guardian of ſuch Infant, ot 
Perſon intitled to the Money, ſecured by or upon any Lands, Cc. 


| whereof any Infant is or ſhall be ſeiſed or poſſeſſed by Way, of Mortgage, 


or of the Perſon intitled to the Redemption thereof, to convey and-af- 
ſure any ſuch Lands, cc. in ſuch Manner as the Court of Chancery or 
Exchequer ſhall, by ſuch Order to be obrained direct, to any other 


 - Perſon; and fchChavdance ſo to be had and made ſhall be as good and 
eſfſectual in Law as if fuch Infant was, at at the making thercof, of the 
Age of twenty 88 | 


one Years, | 
And alſo, Thar every ſuch lnfant, being 


only a Truſtee or Mortgagee, 


| ſhall and may be compelled by ſuch Order fo to be obtained as afore- 
ſaid, to make ſuch Conveyance 


or Aſſurance as aforeſaid; in like Man- 


ner as Truſtees or Mottgagees ef full Age ate compellable to conyey 
or aſſign their Truſts or Murtgages. 

No Perſbn ſhall rake Advantage of the Infancy Where che Heir ſhall 
of his Anceſtor, but be that hath a Right deſcend- ke hore neg. 
ed to him from thar Anceſtor. . But the Heir may 
rake the Benefit of che Condition, tho no Right deſoended to him from 
5. 

An Infant may voluntarily bind himſelf an Ap- Md . NN 
prentice, and if he continues ſeven Years may 5A — age 1 be 


the Benefit of uſing his Trade; but neither by the continues feven Years 

Commen Law, nor by any Words of the Statute of os + weve Trove. IN 

Elie cap. a Covenant or Bond for * * Bond ſhall bind hig. 
* 2] ſhip 


94 


+ -. 
No Award ſhall bind 


him. | 

What Grants or Deeds 
made by an Infant, are 
void. | 


And what are voids- 
ble. "i 


have his Eſtate. a 


A void Grant can ne- 
ver be made good. 

Sale of Goods by an 
Infant Executor under 
the Value ſhall bind 
him. 


See C. Eliz. 254. pl. 25. 


An Infant Executor 


at Thirteen may order 


a Servant to ſell the 
Goods. | 


Infant Executor ap- 
_—_ by Attorney, it is 
rror. 


So of a Scatute or 
Recogniſance. 


Bargain and Sale by 
Deed inrolled by an 
Infant, and a Fine le- 
vy d upon it; 


How it ſhall operate. 


Bargain and Sale became irrevocable ; except only in Caſe the Fine be 


3 Inkant. 


dip ſhall bind him; but if he misbehave himſelf his 
What Remedy where 
N * * to a Juſtice of the Peace to have him puniſh 


All Gifts, Grants or Deeds, made by an lofanc, 


take Effect by Delivery of his own Hand, are voida- 


Perk, Title Ozants. Alſo, if he makes a Letter of 
Attorney for the Execution of them, it is void. See 8 Rep. 42. b. 43. 


or ; And it was held, That although the Indenture 


- 


Maſter, may correct him in his Service, or complain 

ac- 

cording.to the Statute, Cyo. Car. 179. pl. 3. 
Mo Award ſhafl bind an Infant, Chanc. Rep. 380. 


which do not take Effet by Delivery of his Hand, 
are void; but ſuch Giſts, Grants or Deeds, made 
by an Infanc, by Matter in Deed or Writing, which 


ble by himſelf and his Heirs, and thoſe which ſhall 


— Where a Deed is void at the-Commencement, no 
Act afterwards can make it good. Daliſ. 64. pl. 25. 

An Infant Executor ſells the Goods of his Teſta- 
tor at an Under- Value, this Sale ſhall bind him, 
notwithſtanding his Infancy. 3 Leon. Cale 192. 

An Infant Executor at Thirteen proves the Will, 
and 7. S. by his Conſent ſells Goods to the Uſe of the 
Executor, this is no Adminiſtration in J. S. doing 
what he did as Servant to the Infant Cro, Eliz. 
. 25. * 1 a ; 
An Infant Executor appears by Attorney, and 
Judgment againſt him; it is Error. Co. Fac. 441. 
: S0 if an Infant acknowledge a Statute or Recog- 
niſance, it is not void, but voidable by Audits Que- 
rela, 10 Rep. 43. 4. 195 

An Infant bargains and ſells by Deed inrolled, 
and during his Infancy levies a Fine to the Bargain- 


was void in Reſpe of the Thing which was to pals 
by the Deed, yet the Indenture was only voidable, 
and then when the Fine was levy'd upon it, the 


revers'd for Infancy, which if it be not, then it ſerves to declare the 
Uſe of the Fine. Dal. 47, pl. 6. Note, The Fine muſt be revers d by 
Error, and Inſpection during his Infancy, otherwiſe it will bind him for 
ever. See 2 Inſt. 484. So allo in Caſe of a Statute or Recognizance, 
it muſt be avoided during his Minority by Audits Querela, otherwiſe it 
will bind him: id. x Iuſt. 180. ö. 2 Leb. 141. pl. 12, See Poſtea, 
and Moor, Caſe 206. | ; 


An Infant levies a 
Fine; he may declare 
the Uſes of it. 


A Grant in Rever- 
ſion to an Infant of a 
Biſhop's Regiſter, is 


An Inſant levies à Fine and declares the Uſes of 
it; ſuch Declaration is good. 2 Leon. Caſe 193. 


A Gant of the Office of a Biſhop's Regiſter to 
an Infant in Reverſion, after the Death of the pre- 


good. ſent Officer, is good. Cro. Car. 279. pl. 


An 


_— 
* , 
4 
. 


king of a new Leaſe: For he can't ſurrender by 


of a ſecond Leaſe-is void, unleſs there be an Increaſe 
of the Term, or Decteaſe of the Rent: And where 


there is no Benefir comes to him his Acts arc meerly | 


void. Cy. Car. 502. fl. 2. he 
Nn a Recovery the Vouchee was a Feme Covert 
under Age, and appear'd by Attorney, and held to 
be Error; but not if ſhe had appear in Perſon, or 
by Guardian. Mod 209. 
Where an Infant makes a#Leaſe-under his Hand 
and Seal, paying of Rent; and after his coming to 
full Age he accepts the Rent: This Acceptance 
makes this voidable Leaſe goon. 
© ALeaſe made to an Infanc is not void, but voida- 
ble at his Election; for if it yere for his Benefit it 
mall not be void, but he may avoid it by waving the 
Land before the Rent-Day. © Cro. Far. 320. 0 
here the Defendant is an Infant the Plaintiff 
ſhall have ſix Years to bring his Action in, after he 
comes of Age. Lutw. 243, 444. 


- 


Copyhold is made, and. the Surrenderee doth not 
come in to be admitted after three Proclamations at 


three Courts, the Bailiff may ſelze the Lands as forfeited : I 


ſhall not bind an Infant. Show: Rep. 32. 84, ro 88. 
An Infant was Bail, and afterwards brought his 
Audita Querela; to which the Plaintiff pleaded, that 
he was of full Age, and Iſſue was thereupon taken; 
and upon the Inſpection of him by the Court, and 
View of the Pariſh Regiſter-Book, the Court ad- 
judg d him to he under Age; and alſo adjudg'd, that 

the Recogni e ſhould be diſcharged. Mich. 5 V. 

OM. B. R. 


Audita Qnerela. | 

Four Aſſunpſits were laid upon one Day; the 
Defendant pleads Iafra Ætatem. The Plaintiff re- 
plies as to two of them, that the Defendant was of 
full Age; and as to the other two, that they were 
for Neceſſaries. The Defendant demurs for Contra- 
diction, for that he could not be an Infant and of 


— 2 . = - #5 
2 * 8 "7 

* - \ : 
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| | 4 Rot; Pufaut; TR 3 
An lufant can't ſutrender à ſuture "Intereſt by ta- 


Deed; that is void; and a Surrender by Acceptance 


e Cro. Fac. 59. pl. 6. And alſo in Title 


3 FP, k 
. 


An Tnfine ean do 


nothing to 
himſelt. 


prejudice 


do, and what nat. 


* 


A Recover 
by an Infant 
ney, revers d; not if in 
* Perſon, or by Guar- 

dian. 


I 


ſuffered 


Attor- 


A voidable . Leaſe 


made good by Acce 
tance of Rent. 1 


A Leaſe made to an 


i 


e, and how to 


Infant is not void, but 
voidabl 


be avoided. 


Infant Defendant, the 


a Manor 


Plaintiff ſhall have fix 
Years to bring his 
| Action after he is of 
A Cuſtom of a Manor, that if a Surrender of a 3 CM ad 


ſhall not bind 
an Infant Copyholder. 


his Cuſtom 


An Infant was Bail, 


and brou 
Querels. 


Tried by In 
and fo found. 


ght his Audits 


ſpe ction, 


And the Recogni- 


zance was diſcharged. 


Four Aſumpſets laid 


in one Day. Defendant 
pleads Non-age. Plain- 
tiff replies to two full 
Age, and Neceſſaries to 
the other two. 


full Age at the ſame Time. Curia. The Time is not material here, and 


the Plaintiff may ſever in his Replication. 8 I. B. R. 


Eight Defendants, one of them an Infant; in Treſ- 
paſs againſt them, they all appear by Attorney. It 
is Error in Fact, and the pleading of In nullo eſt er- 
ratum, is a Confeſſion of the Error in Fact. x Lev. 
294. | | | | 


2 


Where one Infant 


Defendant pleads with 
others, it 1s Error in 
Fact. 


In nullo eſt erratum, is a 


Confeſſion of 


in Fact. 


the Ector 


The 


838 
TBO Spititusl Courts 


may appoint Guardians 
to Infants who hive 


| perfonil Eſtates. 


np againſt an 


Executor for Money 


laid out. Defendant 
pleads, his Teſtator 
was an Infant. Repl. 
That it was for to buy 


Neceſſaries for his Fas 


mily : It is good. 


| Family. Curia. That ought to come of the Defendant's Part, for he 
ought to ſer it forth. 9 V. See 5 Mod. 368. n 


How far an Infant 
ſhall-be chargeable, and 


| how the Pkadings to 


be. 


An Infant after his 
full Age promiſed with · 
out any preſent Conſi - 
deration, a Debt con- 
tracted in his Infancy 


and it did bind him. 


Ebe Spiritual Courts may - appoint Guardians to 
Infants who. have only . perſonal Eſtates. 2 Lev. 


: 


162. Vid: 217. „„ OFT 1 . 

An Indebitaus was brought againſt an Executor 
for Money lent and laid out. The Defendant pleads 
Infancy in the Teſtator. The Plaintiff replies, That 


. it was Money lent, and expended in his Family to 


buy neceſſary Victuals and Clothes. It was inſi- 


ſted, That the Replication was naught, becauſe he 


had not ſet forth how many Servants he had in his 


Dam far an Infant ſhall be chargeabl 
the Pleadings ſhall be. Law. 241, 242. 


An Infant requeſted another to be bound with 
him for the Payment of 20 l. which the Party did, 
and was afcerwards ſued for it, and paid it; when 
the Infant came of Age the Party put him in Mind 
of it, and deſired him to pay it; thereupon he prc- 
miſed to pay it: And held, That tho' here was no 


, and how 


| preſent Conſideration, whereupon an Aſſumpfit will 


» 


for Neceſſeries, but 
may bind himſelf in the 
very ſame Sum. 


For what Goods and 
Wares an Infant ſhall be 
bound to pay, and for 
what not. 


Shop at S. and bought them to ſell again; and traverſe 


An Iafent can't bind | 
himſelf in a Penalty 


well lie. 3 Leon. Caſe 215. N 
The Plaintiff paid Money for the neceſſary Meat 
and Drink of the Defendant, being an Infant, and 
took a Bond in double the Sum; this is void: But if 
it had been in the very Sum, it had been good. Cyo, 
Zn 930. N 16 hi 
 Aſum/it for Wares fold ; the Defendant pleads 
Infancy :. The Plaintift replies, That they were pro 
neceſſario vict &. apparatu & ad manutentionem fumi- 
liz : The Defendant ſays, That he 1 Mercer s 
e 


Ving of 


ariſe; yet upon the Whole Matter the Action did 


them pro neceſſario victu, &c. And held, That an Infant ſhalF not be bound 
for any Thing but for his Neceſſary Meat, Drink, Apparel, and Learn- 


Not by Covenant for 
binding himſelf an Ap- 
prentice ; unleſs by 
Cuſtom. 


What Clothes * In- 
2 is bound to pay 
or. 


May make his Will 
at ſeventeen, but not 
for Lands. 


When Adminiſtra- 
tion Cm Teſlamento an- 
neue determines., 


ing. Neither ſhall his Covenant for binding himſelf 
an Apprentice oblige him, unleſs by ſpecial Cuſtom. 


Cro. Fac. 494. Pl. 13. 
An Infant is not obliged to pay for Clothes, unleſs 


averred for his own Wearing,and that they were con- 


venient and neceſſary for him to wear, according to 


his Eſtate and Degree. Cre. Fac. 560. pl. 1. 561. 


An Infant may make his Will for Goods at ſeven- 
teen, but not for Lands till twenty-one Years of 
Age. Paſch. 13 V. B. R. 

CUhere Adminiſtration is committed, Cum Teſta- 
mente anne o, to the Uſe of a Legatee, the Admini- 
ſtration determines when the Ceſtuy que truſt comes to 


ſeventeen Years of Age. 
But 


But where Adminiſtration is granted durante mi- 
yori ætate, there the Adminiſtration ſhall not deter- 
mine till the Party comes to twenty-one ; becauſe 


57 
Where draws minor 
etate. | 


the Statute for granting of Adminiſtration requires Adminiſtrators to give 


Bonds, which an Infant cannot do. Paſ. 13 W. 
Mhere an Infant makes a Deed, and delivers it 
within Age ; and afterwards, when he comes of full 
Age, he delivers it again; this ſecond Delivery and 
Deed are both void, becauſe a Deed muſt take Ef- 


A Deed redelivered 
within Age, and deli- 
yered at full Age, is 
void. 


ſect from the firſt Delivery; for quod ab initio non valet tractu temporis con- 
waleſcere non poteſt. 3 Rep. 35. So likewiſe it is in the Caſe of a Will for 


Lands. 4 © 

By the Statute of 21 Fac. cap. 1 3. of Feofails, af- 
tet Verdict given in any Court of Record, Judgment 
ſhall not be ſtayed or reverſed, by Reaſon that the 
Plaintiff in any Perſenal Action or Ejectment, being 
under the Age of twenty-one Years, appear'd by 
Attorney, and the Verdict paſſed for him. 

Jf there be two Executors, and one is under Age, 
yet the Action muſt be brought in both their Names; 
becauſe thoſe of full Age ſhall make an Attorney ſor 
him under Age. 2 Saund. 213. 

Two Executors ; one an Infant, who releaſes 
without any Conſideration : This is void. Cys. Eliz. 


671. pl. 27. But upon Receipt of the whole Penal- 


ty of the Bond, it is good; not of the Money in the 
Condition, if forfeited. Cro.Car. 490. Moore Caſe, 289. 

By the better Opinions, where Judgment is reco- 
vered againſt an Infant by Default in Dower, it is 
not Error. Cyo. Fliz. 567. pl. 1. 

Where a Judgment is recovered againſt an Infant 
in Dower, upon a Verdict, the Judgment muſt be, 
Sea nihil de miſericordia quia Infans. Cro. Car. 410. pl. 5. 

CUhere the Eſtate of an Infant is upon Condition 
to be performed by the Infant, and the Condition is 
broken during his Minority, the Land is loſt for 
ever. 8 Rep. 44. 5. | 

Where an Infant brings a Writ of Error to re- 
verſe a Judgment againſt him, he muſt aſſign his Er- 


Infancy in the Plain- 
tiff help'd by Verdict 
for the Plaintiff, by the 
Statute of Feofazls : 


21 Jac, cap. 13. 


Two Executors, and 
one is under Age; the 
Action muſt be brought 
in both their Names. 


A Releaſe by an In- 
fant Executor, withour 


Conſideration, is void. 


The whole Penalty 
muſt be rccover'd, or 
naught. 


Judgment by Default 
againſt an Infant in 
Dowry is not Error. | 


How Judgment is to 
be upon a Verdict in 
Dower againſt an Infant. 


Infancy ſhall not ſave 
the Breach of a Condi- 
tion. 


How an Infant muſt 
aſſign Errors. 


rors by Guardian, and not by Attorney. Co. Entr. 289. Cre. Fac. 250. 


pl. 2. Sec Title Guardian. 
There a Common Recovery was ſuffered by an 
Infant by his Guardian. 1 Leon. Caſe 296. 
So allo by his Guardians, where the King ſent his 
Letters under his Privy Signet and Sign Manual, di- 


rected to the Juſtices of the Common Bench for that 
Purpoſe. Hob. 196. 


Li. 2. ] Q 


Where an Infant ſuf- 
fers a Recovery by 
Guardian. . 


Where by the King's 
Privy Signet. 


Where 


. - * 
+ APES. 


r 
| - .... Where an Infant is to demand or gain, he may 
11 — 1 ſue by Guardian or Proc hein amie. But where he is 
or Prechein amie. to defend a real or perſonal Action, it ought to be 
— * by always by Guardian. Alſo admitting of a Defen- 
A Defendine cannot dant ad proſequendum is ill and prepoſterous. Cxo. 
be admitted a proſequen- Fac, 640. pl. 5. 641. Cro. Car. 161. pl. 2. 
an: Common A Common Recovery ſuffered by an Infant by 
Recovery hall bind an Guardian is good, and ſhall bind him ; Recoveries 
Infant. being Common Aſſurances, and there being very 
many Precedents for it. Cyo. Car. 307. pl. 8. See 
5 | Tir. Erroz, Recovery, 0 
How Infincy inte- here the Vouchce in a Common Recovery is 
Ia org ner” Age, here the Infancy muſt be tried by In- 
ſpection, and no Writ of Error lies at full Age. 1 Sid. 
322. pl. 14. 1 Inſt. 380. b. 2 Keb. 341. pl. 12. | 
An Infant may ſue n Ant Infant may (ue an Appeal de morte fratris by 
Appeal by Guardian. Guardian, tho' but nine Yearg.of Age. Mo. 646. 


N 


Inkerioꝛ Courts. 


Neerio2 Courts are all the Courts in England, 
but only the Courts in Weſtminſter-hall ; which 
Courts in Weſtminſter-hall, are the Superto2 


Courts, 


3 , The Manner of plead. The Manner of pleading Recoveries in Inferior 

= ing in Inferior Courts. Courts. x Mod. 170, to 173. = 
þ A Capias awarded to | Jt an Inferior Court a Capias is returnable at the 
appear at the next next Court, and ſays not upon any Day certain; ſo 
when, is 3 won that he may be detained in Priſon a long while, not 
knowing when the Court ſhall be holden; and there- 


fore adjudged to be naught. Cxo. Fac. 314; pl. 15. 517. 


Inferior Courts, what 
they are. | 


Inloz⸗ 


r : 


Party alſo. 


4 
2 
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A N Jnfo2mation tor the King is that which 5 
A — Common Yerſon is called a Decla- laformetion, what. 


'F 


IE j'Þ 


. 


There the whole Sum is given by a Statute to | | peak 
any Perſon who will ſue for the ſameggthe Perſon 12 1 * 
who will ſue may bring his Action i tam, or {ſue Statute to the Informer, 
in his own Name if he pleaſes; and I think it is beſt AE ou a Ay 
to ſuc in his own Name. EY A BIO: " own Nen. 
All Infgrmations or Actions to be brought upon „ „„ 
Penal —— by an Informer, or qui tam, ox in 1 ul 
his own Right where a Sum certain is given to the brought in the proper 
Proſecutor, muſt be brought in the proper County County. | 
where the Offence was committed, and withig,a(Ycar after the Offence 
committed, unleſs the Statate upon which ſuch Information or Action is 
. directs the contra; but the King ſhall have two Years 
ime. | 
Jf che Marſhal of the King's Bench do miſde - Information , lies 2. 
mean himſelf in his Office, 0 the Prejudice of any fh. Kis, Ber = 
Perſon, he who is prejudiecg, by his Miſdemeanor, ny Miſi.meang; in 1.8 
may prefer an Information againſt him in this Court: Office. 
Hill, 23 Car. B. R. And if he be found guilty upon a Trial thereupon 


had, he .may be fined by this Caurt, and ſhall make Satisfaction to the 


An Information may be preferred in this 8 Likewiſe againſt In- 
againſt the Inhabitants of any Town or Village in habitants for not re- 


England, for the not e bound t. the Highways, ang of Highways. 
n 


which by Law they are bound te repais., Mich. 1649. B. §. For this 
Court may puniſh Offences. dane. againſt che Weal Publick all England 


over, if other Juriſdictions be negligent to do it. 


Altho' an Information be fplty in the Body of it, The Court will not 


Rn. F * 2 | quaſh a faulty Informa- 
Jer upon a Motion the Court will not quaſh it, but don, bur bmp! dhe 


the Defendant muſf demur g it for its Inſufficiency: Defendant to demur to 


Paſch. 1650. B. S. 24 Maii, But it is otherwiſe of an it. 
Indictment; the 8 ſeem;s to be becauſe Informations uſe to be 
preferted for greater Oftencgs, and more pernicious to the Common- 


* 


wealth than Indictments uſually are. 
It was the Opinion of the whole Court that In- Informations lie at 


formations do lie at the Common Law. 5 Med. 464. he Common Law, 


An 


Informations mult be 
brought in the ſuperior, 
and will not lie in in- 
ferior Courts, and why. 


Fines aſſeſs d in Court 
upon Informations, can- 
not be afterwards miti- 
gated. 

How it is upon a Pe- 
nal Law, where the King 
begins firſt ; and where 
the Informer qui tam be- 


gins firſt. 


Inkormation. 


An Information upon a Penal Statute muſt be ſued 
in one of the ſuperior Courts, and cannot be brought 
in any infefior Court, becauſe the King's Attorney 
cannot be there to acknowledge or deny, as he can 
in a ſuperior Court. Cro. Fac. 538. pl. 5. 

Fines aſſeſs d in Court by Judgment upon an In- 
formation, cannq; be aſter yards qualified or miti- 
gated. Go. Car. 25 1. pl. 1. 8 

Ik he that prefers an Information againſt another 
ſor an Offence done againſt a Penal Statute, is to 
have ſuch Part of the Penalty which ſhall be reco- 
vered upon this Informatjgn, and the King ſuch 


other Part as the Statute directs; and if an Informer do prefer an Infor- 
mation upon the Statute, before any Information is preferred by the 
King, the King cannot hinder the Informer from having his Proportion 
of the Penalty given him by the Starure : Bur if the King do firſt prefer 
the Information, he may inform for the whole Penalty. Paſch. 23 Car. 1. 
B. R. For the King is not bound to ſtay till M Informer prefer the Suit, 
but may ſue at any Time; and if no Body inform, none hath Right to 
the Penalty but the King; and therefore he may pardon it whenever he 


pleaſes, without Wrong to any. 


A Nolte proſequi by the 
King, ſhall not ſtop the 


Informer, 


An Information qui tam, &c. The King's Attor- 
ney enter d a Nolle proſihui, which was pleaded in 
Bar againſt che Informer. Curia. This Entry is not 
any Bar quoad the Informer; fo the Nonſuir of the 


Informer is no Bar againſt the King. 1 hy. 119. Caſe 161. Cro. Fliz. 


583. pl. 10. 


The King may pro- 
ceed upon an Informa- 
tion upon the Death of 


the Informer. 


Common Informers 
muſt bring their Action 
in the proper Co 
by 31 Eltz. cap. 5. 


But the Party griev'd 
may have it any where, 


What' to do 3 


an Information muſt be 


proſecuted at an Aſſizes 
or Seſſions for uſing of 
a Trade, Cc. 


5 Eliz. cap. 4. 
Oath to be made. 


645. l. 3 ©. 
| herd in Informati 


Upon an Information upon a Penal Statute before 
any Plea pleaded the Mformer died ; the King's At- 
torney prayed that he might proceed upon it for the 
* which was granted him. Cyo, Eliz. 583. 
pl. 10. - | 
Tho' the Statute of 3x E/iz. cap 5. reſtrains com- 
mon Informers to bring their Action only in the 


' proper County where the Offence was —_— itted 
du 3 


yet it doth not extend to a Party grieved, but 
may inform'in wing County he pleaſes. Cyo. Elis. 


on is given by the Statute of 
5 Alix. cap. 4. For ufing of a Trade, &c. or any 
other Penal Statute, Which Information muſt be pro- 
ſecured at an Aſſizes or Seſſions the Informer muſt, 
upon the Filing of ſuelj nfof mation, make Oath be- 
fore a Judge, That the Offence laid in ſuch Informa- 
tion was not committed in any other County, than 


that mentioned in the Information; and believes that the Offence was com- 
mitted within a Year next before the filing of rhe- Information. So alfo 


21 Fac, cap.4. ſect.3. 


yeral Statutes therei 


in Caſe of Actions of Debt by Bill, &c. 21 Fac. cap. 4. 
ſeck. 3. See in ſcfF. 5. Actions to be brought upon ſe- 
n mentioned may be brought in any County. 

| The 


The Defendant may 
plead che [general Iſſue. ; 


The esse map in all cheſs Caſs plead the 


within a Year. - 


but — Takumagon * a wichin a Yearafter the 37 Eliz, cap. 5. 
Offence. Upon an Information, where a Penalty'for A Penalty of three 
three Vears/ was demanded, it was held to be well Years was 1 
＋ King, but e 45 0 the Informer. | che King, nor for he 
50. . 7 | | 
In an Information upon 5 Eliz, cad. for exer- How the Forfeiture 


ciſing a Trade, &c. It was moved that the Informer jo cover pon ws 


ſhall have a_— one Moiety is given to the Statute. 


King, and the to the Poor of the Corporation: 5 Eliz. cap. 
This Conſtguion is always put upon the Statute, A Moiety to chePoor, 
That the y given to the King belongs to the 

Corporation, and the Informer is to have his Part A Moiety to the In. 
Kill. Gro. Car. 316. pl. 8, former. 


Dee rhe Duty of an Informer in W of a What an al. 


Suit upon a Penal Statute, and his Puniſhment if he _ eds 


abuſe ir, 18 Eliz. cap. 5. This Act was made per- 13 Eltz. cap. 5. 


tual by an Act made 27 Fliz. cap. 10. 27 Eltz. cap. 10. 

See an Act made 31 Elis. cap. 5. entitled An AF 31 Eliz. cap. 5. 
concerning Informers. * "> NI 
o to exhibit, te- 


F02 preventing of malicious W i in the „ 
King 8 Bench, Cc. it is by an Act made 4 G 5 V. tions, and when. 
& MM. cap. 18. enacted, That the Clerk of che Crown t . 4 Y. cap. 
in the King's Bench ſhall not, without expreſs Or- *'- 
der made in open Court, exhibit, receive or alle any 
Information for Treſpaſs, Batteries, and other Miſdemeanors; or ſuc 
out any Proceſs thereupon, before he ſhall have taken, or ſhall have de- 
livered to him a Recognizance from the Perſon ot Perſons procuring ſuch 
Information to be exhibited, with the Place of their Abode, Title or Pro- 
feſſion, to be entered into to the Perſon againſt whom 
ſuch Information is to be exhibired, in the Penalty of Penalty 20 l. 


201. conditioned that he will eflectually proſecute S pro- 


ſuch Infotmation, and abide by and opſerve ſuch Or- 
ders as the Court ſhall diteck: Which Recognizance, the Clerk of the 
Crown, and every Juſtice of the Peace of any County, City, &c. (where 
the Cauſe of any ſuch Information ſhall ariſe) are . 
thereby impower'd to take; and after the taking Who "a 
thereof by the Clerk of the Crown, or Receipt there- 
of from any. Juſtice of the Peace, the ſaid Clerk of the Crown ſhall make 
. an Entry thereof upon Record, and ſhall file a Me. , 
morandum thereof in ſome publick Place in the Of- publick ones ke 
fice, that all Perſons may without Fee reſort unto i. 

And i in .Caſe any Perſo n, againſt whom any ſuch After Appearance and 
Inſotmation ſhall be exhibired, ſhall appear there- leading, the Proſecuror 
unto and plead to Iſſue; and the Proſecutor ſhall not in * 2 ä 


at his own Coſts and Charges, within one Year next 
WLCEY 


after 


bern FP . 
. . no In- 
— Searre pf 2x Bbc. 7 5 5. Gs, Penal Stachte Ae Informer ma 


——_— 


: — — 
8 Aae procure the den un behelfen 


| 4. As 1. on ſuch Trial a Verdict pals for the Defendant ; r * 
dle che Informer piodines a 'Nalle Ka. to Be en- 


teres hike” In any of theſe Cafes, che Ocutt of King's Bench is theres: 
e by authorized ro bend ts ſuch Defendant his Colts, 
n Jodg-een. Ages this Judge, before whom fuch- Inſormation 
122 hall be cried, all: at the Trial of ſuch Information 


" 


in open Court, certify upon Record, that there was a teaſbnable Cauſe 
for exhibiting ſuch Information : And in- caſe the Informer doth not 


within three Months next after ſuch Coſts raxtd; And Demand thereof 
made, pay the ſaid Defendarit the ſaid Coſts, that 


*, What Remedy for then the Defendant ſhall have the Betiefir'of rhe ſaid 


the Coſts, - if not paid r ol 
ins Months. * Recognizance to compel the fame. 


Th; Jo Bote, There is a Proviſo, that this Act ſhall not 
b Informations 2 extend to any other inſormatisis, than fach only as 


to ſuch Informations as 


the Maſter of the Of: are or ſhall be exhibited' by the Coroner ot Attorney 

fice ſhall exhibit. © of the King's Bench, commonly called the Maſter of 
„ Crown-Office.. - 

„ All 1 laforms- * That upon the Demiſe of any King or Queen of 

tions ro ſtand good up" this Realm, 570 Pleas to infornidviots > in this Court 


on the iſe of 
King © ſhall ſtand and be good in Law, without calling 


the Defendant to- plead again to the ſame, unleſs 

the Defendant deſire ſo to do, and requeſt the ſame of thi Courr. 
. 1 There an Information is ordered to be filed upon 
e Court will not an Affidavit made for that Purpoſe, the Courr will 


ſuffer more Matter to 
be put into an Informa- not ſuffer the Proſecutor to pur any more, or other 


ion, than is in*the Af. Matter into the Information, than what only is in 
at his Affidavit. Rex verſ. Lamb. Mich. 9 W. B. R. 


* 


IJ nhab itants of a Ul. 


f pp. See preſcription 
| Tahabizants, who they pions in a Uilt are the poutolders in the 


For what Inhabitants Inhabitants A a Vill may 1 preſcribe for an Eaſe- 
of a Vin may preſcribe. ment, or for a Diſcharge ; as to paſs over a Ferry 


without Toll. Show, Rep. 257. or to be ibe of of Toll or Tithes, 
or in a Modus Derimandi; but cannot — to have an Intereſt. Co. 


Fac. 152. pl. 16. 


An Ufage"may be alledged by Reaſbn'of Talſabi- | 
7 t6 hade an Eaſement, but not to have an /Inhie- Nees . 0255 1 4 
ince, 143% of 


_ ricatice. O. EU 363. pl. 25. or a Common. 'Cro. Inhecie : 
Jae. 152. N. 16. e 2 F no ee * 
-Jnhabftants of a Vill are not bqund to provide The Lord, not the 

the Pillory and Tumbrel, but the Lord muſt do it, Tohabirancs, muſt pro 

unleſs there be a Preſeription to the contrary. Co. Tumbrel. PIE 

Blix. 698. ph. II. 9 50% | | þ | ** | 
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_ C Dilce 
ilcent. 
Inheritance, See na. 
— 
Fee-(imple, 
t Fee-tail. 
g a Lo l * "gx * 3 TM. . ' F 2 f i 1 : 
i « m a , . 
| CY 


Þ E Wow Inheritance is not intended 

where a Man hath Lands o2 Tenements Iaheritance, what. 

8 op Dilcent of Heritage; but alſo every | 

hath by Purchase, , Wo te 4141815 an du dean becauſe bis Het 
an June 

may inherit it. Lit. ſea. 9. * 5 — TO 


: 7" 


* RP, 4 
9 


In a Conveyance, no Words will tantamiount to _ No Words bur thoſe 
make an Inheritance, where it is not ſufficiently ex- will untl, fer ehe 
preſs d: But in a Will it is different. | tance in a 3 But 

Foz Inhericances, and who ſhall inherit. See Ti- chez will in a Will. 
tle Dilcent, and Rarclif 's Caſe, 3 Rep. throughout. W 88 HITS 

Beloze the Statute de Donis Gerd donallbas there What Inheritances be- 
were no Inheritances, but Fee · ſimples, which were fog tb 8188 
of two Sorts, v Abſolute and Conditional: And of Entalk + 
what the Conditional was, ſee the ſaid Statute e = 
Donis. Then came that Statute, and made another Inheritance, viz" an 
Eſtate-tail, which is leſs than a Fee-ſimple was before; and leaves the 

Fee-ſimple in the Donor. Walſingham's Caſe, 2 Plow. 562. 4. 


The 


\ 


= Inheritance. N 


TR PX Conditional Eſtate was to a Man and the 

_ Whatchs Condition! Heirs of his Body, which was a Fee: But a Condi- 

Statute, and what Alte - tion anner d to it, That if he died without Heir of 
rations are made by it. hig Body, the Land ſhall revert to the Donor. 1 Plow. 
235, 239. For which he had his. on in Revetter; but a Forme- 
don in Remainder was given by the Starute 4 Donis: Becauſe before 
the Statute de Donis, it was a Fee, upon which there could be no Re- 
mainder : But if the Donee had Iſſue, he might alien and bar his Iſſue, 

and the Donor alſo. 1 Plow. 239, 240,242. 

2 5 I che King by his Patent grants Lands: and Tenc- 
ind bis i i 2 ments to a Man and his Heirs males, this Grant is 
void ; for the King is deceived in his Grant ; be- 


void, becauſe no ſuch 
Inheritance. cauſe there can be no. ſuch Inheritance of Lands as 


4 6 47 me King intended to grant, for want & the Word 
Body: But in a Deviſe of Lands to a Man and his 
eits male, this by Conſtruction of Law is an Eſtate· tail, the Law 


Gn the Words of * Boch. N a 27. 5 | 


\ 


/ a N 5 
8 , 86 h 1 4 — 
* 


Niunction is an interlocutoꝛy Decree out of the 
Court of Chancery o2 Erchequer ; ſometimes 


| to quiet a Poſſeſſion ; ſometimes to ſtay Poo 

ceedings in Courts of Law, and Courts Chat- 
ſian, upon Suggeſtion made, That if the Rigour of the Law thould 
take Plate, it is againſt Equity and good Conſcience. 


| Court of Chancery If an Attorney proceeds at Law after hits * 
will commir «n Attor- with an Injunction to oy Proceedings. upon Affidavit 


: I. = Fog made in Chancery, Interrogatories exhibited a- 


P 
ved with an InjuaRion. * gainſt him, to which he muſt anſwer upon Oath; 
and if it appears that he was duly ſerved with the 


Injunction, and hath proceeded. aſterwatds contrary thereunto; the Court 
of Chancery will, upon a Report made * the Maſter, commit ork 
any ro the Fleet for his Contempt. en 3 


In junction, what. 


* CS» e 7 ö * N = 50 
N wa % AS SEC OT IG ST TORR TOR” . 


b E an 1 18 to o aſcertain; a 
Thing n mentfoned verge, F Mod. 


3 4Repnt7. bn ne + 36h, 4 00 


What it 1s. „ 


Pan Nall gr be pulls for a pe jury by . 


A 
the Help of an Ianuendo. Goab. 191. a Perjury. 
The * will not — Tl Wor $4 be inlarged 8 
by an Inmendo, ſo as to ſupport an Action on the \,,, As on in or a 


Caſe for ſpeaking of them. Hab. * 45+ 1 Vent. ed by an nd, to 
337: 0. bereden, 


7 1 n — 

8 ndicmen 
SI er f Eurit of Juquiry of Da- 
| |, mages. 


. : l ” 


Nqui is tn the Caſe of a Judgment by 

Aqulrp fi where only Damages and Coſts Inquiry and bit. 
are to be recovered; then there iſſues our a * . 

CUrit of Jnquiry upon the Interlocutozy 

Judgment. Inquiũtion is upon an Extent and Writ of Elegit, 02 Up- 
on a Felo de ſe. 


The Courr, upon Aﬀidavit, will upon an extraor- re ; the: Court 


dinary Occaſion ant & new Writ of Inquiry, but 
i is often denied. mY * * of * a 


z 


1 


ESL}! » 18 The 


* 


Where the Court 
will got grant a ”_=_ 
Writ of 
where it will. 


becauſe the ſwing 


exceſſive Damages ave fog of 
the Court will grant a fe Wn. 


The Court | refuſe + 


to abridge. the Dama- 
ges upon a Writ of In- 


quiry. 
. 


% 


| Where ha 8 
Tnquifiri tion may be tra · 
vers d. 


Sag 6c. yet 4: 8. Joi en Campos Mantis, e Caſe. Hoch. 34 


Car. 2. B "Fo R. * 


An Inquiſition need 
not be very certain ; 
and why. 


Fele de ſe, 
are forfeited before In · 
quiſition. 


Where in 28. 
there all not 
ther Inquiry, by the 
Statute of 18 Car. 2. 


can 17. 


Pie 


How the Proceedings 
are upon this _ 
38 Car. 2. cap. 7. 
where the Plaintiff in 
Replevin becomes non- 
ſuic before Iflue joined. 


I 
and the Value of the Goods diſttein d; and upon fifteen Days Notice of 
executing ſuch Writ of Inquiry, the Sheriff ſhall in- 


Jury to inquire. 


- Inquiry and Juquilition. 


out of the Wrir is his own AR ; 


| 15 it done upon Ae 


his Goods 


Tr of 


they 25 not have another Writ of inquiry to ſup- 
. ply it, upon the Statute of 18 Car. 2. cap. 7. 1 Lev. 


iry to the Sheriffs touching the Sum in Arrear at the Diſtreſs, 


The Plaintiff came into Court and ſhewed, That 
anon a Wric of RS ARR Jury had given him too 
forth in What) and prayed, 

Thu WE Writ oe, not be received; and that 
Court would grant 7 another Writ : But it was , wp 
But ſometimes where 


goy Miſdemeanor found in the Plaintiff, 

3 Fe. Calk.272. + 
"The Court was moved to abridge the Damages 
given upon a Writ of Inquiry, by reaſon, (as was 
4 led 05 of their being excelliye : But che Court 
ſed the Motion: 3 Calc bY. But — 


davit, an a 


_thewn to- the Court. 

An Inquiſition 1 a n de , may beg goers 
41 be Who claims che Peet May ſay, I. 
ritar ſe coloye inquiſitionis pred” graviter 2 2 
vera ꝙ minus juſte quia dicis quad tempore wvoriis ſue 


An Inquiſition upon a Fele 4 | ſe need not to be 
an Inſtruction, and 
out for the King. 


very certain; becauſe it is on he 
to inform how Proceſs ſhall iſſue 
Lu. 1009. 
Goods of a Felo de ſ- are forfeited before an In- 
" ion taken, 


4 


* 


x Lev. 8. 
Replevin if a Jury do inquire of the Valuc 
the Catiſe dilfreiped, but Fx the Rent duc, 


257. 

Where. a Plainriff i in Replevin ſhall hs. nonſuit 
before Iſſue joined, in any Replevin removed, or de- 
pending in = Courts at Weſtminſter, the Defendant 

geciting in che Nature of an Avowry or Conu- 
Zance for Rent, to; aſcertain the Cauſe of the Di- 
ſtreſs, the Court ſhall thereupon award a Writ of 


quire of the Matters in the Writ by the Oaths of 
twelve Men; and. upon the Return of the Inquiſition 


the Defendant ſhall have Judgment to recover his. Arrears of Rent, if 
the Goods diſtrein d amount to ſo much, roger with his Coſts, and 


Where he becomes 
nonſuic after Avowry 
or Cognizance, or the 


Verdi& be againſt the 
_Plgiotif, 


ſhall have Execution h/ H. Fe..or:Elegie. 


That il ſuch Plaintiff be nenſuited aſter Cogni- 

Zance or Avowry, and Iſſue joined; or if the Ver- 
dict be againſt the Plaintiff, the Jurors impanelled 
to try the Iſſue ſhall, at the Defendant's Prayer, in- 
quire of the Arrears and Value of the Goods di- 


ſtrein d, 


o * 


9225 


Juduley In | 
and Fs he ſhall have Judgractit For 
as his Arrears come to, 2 * iy 
— by I. fu of EHu. 

Oo alfo ir ſhall be where sog 1 
an „ *. or for bim who * e 

1 arrer, ET a £64 „ 
r the Cattle Jiſtrein d are 451 4 the full 
Value f the Ae Te * * diſtrein a- 


n. 4 . 11 
91 Wiit of In nguiry 1 in Treſpaſs. 
after non * informa, or by nil dicit, the Plaintiff 


is not hound to prove the 


by che Writ. Co. 


"Upon 
Dei upon an Aſſam oh (if it be inſiſted 1 the 
Plaintiff muſt Cle his Debt; for by che Judgmept 
the Plaintiff is to recover: But the quantum is to be 


C. 220. pl . 1. 


A CUrit of Inquiry was 1 che {ame Day i it 
was retutnable; and g 5 


e inquire e Damages 
in a Nonſuit in Replevin, may be re * a 
Writ of * 5 Mod. 77. 118. 9 | 


roperty,” bur only the 
Value of the Goods, for that 1 the Matter "os 


Writ 17 Inquiry upon A judg IS by 5 


73 
his Arrears, or ſo 
Coſts, anc 0 have 


So K. 9 — 
is given for an | Avow- 


x 
, mn ts 


N 92. 8 
Where the Diſtreſs is 

not of the Value of the 

Arrears, the Party * 


diſtrein "gain. 


Upon Inqu in 
Treſpaſs the quley of 


'the Goods, and nor the 


Property, is to be ic. - 
quired into. 


xa * p L ” 
a AIST 3k . 


How it is upon. a 
Wiit of Inquiry upon 
an Aſumyſte. 


inquired into by the Jury; and if the Plaintiff proves nochi 7 aſt 
be content with a Penny, or ſome ſuch ſmall Matter of ing he 


Executed the Day of 
the Return. 


The Omiſſion 
Jory ſupplied by a\ 2 
of Inquiry. 


kts. 


Nrollment ol a Deed is the e of it 
fafr(y upon the Reco2ds of one of the ing's 


Courts of Recozd at Weſtminſter, 2 at the 
Quarter-Deſſtons of the Peace. 


an Tacollment of a Deed: is either an t 
of it by tbe Common Law, or an Inrollment of it 
according to the Statute of Inrollments. Trin. 23. 
Car. t. B. R. Vide the Statute 27 H. 8. cap. 16. 

Ik a Deed be inrolled by the * and the In- 
tollment of that Deed is to be pleaded, it muſt be 
pleaded preciſely, that it was inrolled according to 
the Statute: Trin. 23. Car. 1. B. R. That the Plea 


Iarollment, wha. 


% 


An Inrollment of 
Deed is either by Com- 
mon Law, or by the 
Statute. 


27 en. 8. cap, 16. 


Incollment of a 
* bow to be plead · 
ed. 


may be certain, * that it may appear whether the Statute was purſued 


| eto pe. 9 
1 


On 
" * 


e e laſt Day of che fix 
Months, it is a good In for the Day of the 
Date of the Deed thall be -raken excluſive.” . 
Cantons Caſe... 5 — 


2 T K 
. . 


4 though rhe Incollmenty Gruner Male of Re- 
eee cord, thall not he tried per Pais, yet the Time When 
A the inrollment was ſhall be Ned „ 


Beloze the 0th Lear of Queen Elizaberh it was 
eben desk Gs not uſed: to indorſe the Inrollments of Deeds upon 


them, and why the Back of theng as it is now uſed to be done. 
3 Mich, 2g. Car. 1. B. R. But now it is conſtantly 
uſed, and to good Purpoſe, in reſped of che mote eafy and ceadier Proof 


of the Inrollment, upon any Occaſſon; ſor Credit is given to that In- 
dorſement, without any farther Proof, as being mace by . known Offi- 
cer, and entrþſted for hat Purpoſe. OP" SET 
An Inrollment of a Deed onght to be made in 
e be i Kg, Parchiment, and recorded in Court,” for Perpetuiry” 8 
„ 
. It a loit; yet the Tnro ment bs Evi- 
| | 1 '* dence; if it can be to a Jur "by 8 
Deed that is loſt ces that there our ſuch a Deed: Faſch. 24 Car. 1, B R. 


| 2 Man's Title, if it can otherwiſe be proved. 
Incollment of a Fine An Inrollment 05 go = her Conveyance, not 
not regarded without being a Barga in acknowl ged the 
Proof M themſelves, was not regarded 8 


3 Eo | of the Deed 1 Keb. 117. pt, 15 See Title Axxeſt. 
SH | What Bargains and IQ Eftare, whereby any Inheritance of Freehold 
_ Sales in Fee are good. ſhall be made to any Perſon, ſhall paſs by any Bar- 


inrolled with- 
1 in ſix Months, in ſome of the Courts mentioned in 

2 27 E. 8, cap. 16. the Statute of 27 H 8. e.. 
N 6— — and Sales for Years, in Conſide- 
= Sales for Years ur good. ration of Money, have the ſame Operation by Bar- 
1 gain and Sale Without Inrollment, as Bargains and 
; Sales of Fee- ſimples have with Inrollment; the Statute extending only to 
Barge ins and Sales made of 'Freehold or Inheritance; bur ſays nothing of 


ng 'of Bargains and Sales for Years. | 
- When a Man by Deed of Bargain and Sale ſells a 
Fine, rgain and ' Reverfion, and before the Inrollment levies a Fine to 
the ſame Perſon; and afterwards the Deed is inrol- 
HB | What ſhall operate. led within the fix Months, the Conuzce ſhall be in by 
'* tha Fine, and; not by the Deed inrolled. 4 Rep. . 
| 5 See Co. Elia. 917. pl. 8. 
Whar ſhall be the fix Mote, The Day of the Dare {hall not be any 
Months. Part of the ſix Months. Hob. 139, 140. 
Io what the Inrol- The Inrollment ſhall have Relation to the Delive- 
ment ſhall bave Rela- ry of the Deed; bur that is only to avoid mean In- 
E and ro what Fur. cumbrances made to a Stranger after the Delivery, 
: and before Inrollment, but not to diveſt any legal 
Eſtate in the Interim made to the Bargainee. 4 Rep. 71. 4. 


N | Note 


gain and Sale only, unleſs the fame 


Note, It Aueh nor weſt dy=he- Statue af ibll 
wents,.buby the Stadt Mes IId. 196077 Heirs. 

The lnrolling a Deed doth not make it te ben Wat the Incollment 
Record, but it thereby becomes a Deed recorded, makes che Deed. 
and it ſhall operate Merch. of; abe m jů /. 
rollments. For there is a Difference between Matter of Recotd, and a 
Thing recorded to be kept in Mog; for a Recotd is the Entry in 
Parchment of Judicial Maste ro Verted in a Court of Record, and 
whereot the Court gakes(Nowwes:: But an nta H a Decd is a pri- 
vate Act of the Parties concern, af which the Court takes no Cogni- 
zance at the Time of the doing it tho the Court give Way to it. Mich. 
22 Car. I. B. R. But an Inrollment of a Deed cannot be pleaded, with- 
out ſhewing of the Original Ded. . Lait N. 

The Pleading of a Deed ro be inrolled debito Ir muſt be pleaded 
modo juxta formam ſtatuti, without ſaying in what i, ite Court the Deed: 
Court, is naught. Cro. Fac. 291. pl. 9. 85 

A Future tmereſt of a Term will paſs by Bargain Where . future In. 
and Sale, without Inrollment or Attornment of the wert of » Term will, 
Term, which was granted by him who had the Fee: Nt or Attornment. 


- meat or Atcornment. 
For then it will execute hy che SmmacatiWes; her- 
wiſe there muſt be an Mn: © Rep. oy, . 
Until by the late Statute of 4 & 5 Anne, for The 4 & 5 Innz. 
Amendment of the Law. | 

The Inrollment of a Deed, if it be acknowledged 8 
by the Grantor, is a ſufficient roof uf the Deed it pf of, Ded. 
ſelf upon a Trial. For every Deed before it is in- 
rolled is to be acknowledged to be the Deed af the Party before a Ma- 
ſter of the Court of Chancery, (if inrolled in Chancery) or before a 
Judge of che Coutt where it is inralbeil; aud thb is the Officer's Wur- 
M Lands be conveyed in a Deed ſor Moncycmnlx. 
chen ihe Pecd mult he incoliesl, (elle che Lans will co be ird, $a 
not pals by the Deed : But if Lands be conveyed in where not. 
Conſideration of Money paid, and alſb in /Confide- 
ration of natural Love and Affection to a Wife, Child, or Relation; 
chere it is not neceſſaey to inrll· the Deed, but the Lands will paſs tho? 
che Dee: be not imrolled. For in the former 'Cale it is a meet Deed-of 


Bargain untl Sale, which paſſeth nothin withdut hroflment; but in che 


Imter Case che Land witl piſs by Way of fe. 
Gtantees from the Crown of 'Felons'Gootls, eo- 


dands, and other Forfeitures, ſhall not be competed 4 eng a 


to incoll their Charter or Grant in the Crown-Office ; Grants of Deodands, 
but only ſuch Part thereof as may expreſs the Grants & % in the Crown: 
of ſuch Felons Goods, Deodands, and Forſeitures ; once: 
for which the Clerk ſhall receive twenty Shillings, 
and no more; and after ſuch Inrollment, it ſhall be 
pleaded to any Inquiſition. Stat. 4 & 5 W. &. M. Stat. f Uu. 1 P. 
cap. 22. | : cap. 22. ſect, 1. 
An Heir, Deviſee, or Purchaſer, muſt alſo inroll; Heir Device. or 
or Proceſs will go out againſt them. bid. Seck. 3. Furchaſer, muſt incoll. 
Lil. 2] pv Note, 


Ampeln, Ser Baron and Feme. 


/ Erroz. 


© the B hop, upon Examination, ends the 
Clerk capable of a Benefice, he is to admit 
and fnſittute bim. Admiſſion. is nothing 

elſe bot 2 D2dinary's Declaration, That be 


; 3 poves'of eſentee to ſerve the Cure of 
laſtitution, whar. the Church 37 Ne be 6 he is — 1 — And Jnftitu 
tion is that Act he commits to ym 
Cure thereof, Clergyman 8 Law, 109. 
By Inflicution B the Iuſtitution the Church is lens. & con- 


the” alta againſt all Perſons, but the King; and as to 
Spirituals, viz. Cura animarum, Inſtirution- makes 
him compleat Parſon : But as to the Temporalities, 


as Glebe, Gs. he hath no Freehold till Induon. 
4 Rep. 39. „ ih 


Church is fall 2 againſt 
all Perſons bn the 
King. 


EO IEC TIES WATT. 4 
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Tn hall ſometimes ſi 
is not fully expzels'd. 


tion to do Ill, if the Intention be not put in F 
tion, except it be in the Caſe of High Treaſon; for 
there Intentions, if they be clearly proved by 'Cir- 


cumſtances, ſhall be puniſhed equally as if they had | 
t in Execution: Trin. 22. Car. B. R. But this is only in High 


been 


pply that which 


The Law doth not puniſh any one for the Inten- 
t in Execu- 


Intendment, what. 


The Law doth not 
puniſh the Intention, 
_—_ in High Trea- 
on. 


Treaſon, and is done in terrorem, ut pen Smart metus ad vmnes, to 


deter Men from that odious Offence, and 


F ſo high a Nature, being 


not acted againſt the Perſon of one;fole Perſon, but even againſt the 
whole Kingdom which would ſuffer by it were they put in Execution. 


There ſhall not be intended ro be more chan one 
Pariſh in a City, although there be many, except 
the contrary be ſhewn : Trin. 24 Car. B. f. For it is 
not of the Eſſence or Conſtitution of a City, to con- 


ſiſt of more Parifhes than one; but there may be a2 


But one Pariſh, ſhall 
be intended in a City, 
unleſs che Contrary be 
ſhe wn. 


City that hath but one Parth in it, as the City of Recheſter in Kent, in 


which is only the Pariſh of St, Nicholas. 1 
M one be bound in an Obligation to J. S. in a 


certain Sum of Money, and in the Solvendum of the 


Bond, it is not expreſſed unto: whom the Money 
ſhall be paid, the Law will intend it is to be paid to 
the Obligee; Paſch. 24 Car. B. R. Becauſe no other 
Perſon is particularly named unto whom the Payment 


ſhall he made; for it ſhall be intended the Money was to 


Bond to J. S. and no 
perſun named in the 
Sol vendum: It ſhall bz 
intended that the Mo- 
ney is to be paid to the 


Obligee. 


be paid to 


ſome Body, and there being no Perſon particulatized to whom it ſhould 
be paid, it is but reaſonable it ſhould be paid to the Obligee. So it is 
if there be no Time limited for the Payment of the Money, the Law 


ſayeth, it ought to be paid preſently. „ 
A Court which is pleaded (generally) to be held 
ſecundum conſuetudinem, ſhall be intended co. be held 
according to the Common Law; but if it be pleaded 
to be held 
mory of Man is not to the contrary,it ſhall be adjudg- 
ed to be a Court held by Cuſtom: Trin. 24 Car. B. R. 
For a Cuſtom muſt be ſo particularly pleaded, but 


a general Cuſtom is Common Law. 


4 


according to a Cuſtom, whereof the Me- 


A Court pleaded to 
be held generally ſecund. 
cenſuet. ſhall be intend - 
ed to be held according 
to Common Law. 
Otherwiſe if pleaded to 
be held according to a 
Cuſtom, whereof Me. 
mory, &c. 


The 


72 


The Intent of the 


Parties ſhall not be im- againſ 
plied againſt the Rules 1649, B. R. 


and doth not certainly appear; but the Law is di- 
rect and plain, and therefore it ſhall not be pre- 
ſumed che Parties did mean to do any Thing aÞ 


Intent doth not appear. by. expreſs: 


of Law. 


Intendmeut and Intention. 


The Intent of the Parties ſhall not be implied 
the direct Rules of the Law: 5 Feb. Hill. 
For an Intent is not to be gueſſed at, 


ainſt Law, where their 


Words; forthe Law n 


thake charirable Oonltrutions'of EoubefulMariens: * © 


Intended . not mar- 
ried, tempore Brevis. 


To plead mou fubdit. 
| intends always ſo. 


In Conveęyances the 
Law admits not of 
Eſtates co paſs by Im- 

plication. © 


| Where an Implica- 
tion to the diſinheri- 
ting the Heir at Law 
may not be, and where 
ir may. 


A. deviſes his Goods 
to his Wife, and that 
after her Deceaſe his 
Son {ſhall have the 
Houſe where they are: 
It is a Deviſe of. the 
Houſe to the Wife by 
ND 


| Where there are two 
Intendments, what is 
the Rule, 


Where Plaintiff de. 
clares Defendant be- 
came bound to him by 
Bond, it ſhall be in- 
tended to be Sealed and 
delivered. 


How the Intention 


ſhall be as to the paſs 
ſing of Lands. 


where a Man may paſs Lands either by the Common Law, or by raiſing 
of an Uſe, and ſettling of it by the 3 b in * Caſes 


Vis. 1 


Pleading, concludes rr” juaic omitting damp 
the Court gave Damages, becauſe incident, and peri 
judicium "includes the Whole. Id 222. 2 Lev. 19. 


That ſhe was not married, intended tempore * 


Lev. 41. 
To plead modo ſubdir. intends always ſo. 1d. 122. 
na; yet 


The Law doth not in Conveyances of Eltates 
admit of Eſtates to paſs by Implication regular] 
but in Deviſes they are allowed with due Reſtriti 
b. 2.61, 62. 

are given in a Will be to the difitheridng 
of the Heir at Law, it is not good, if ſuch hnplica- 
tion be only conſttuctive, and poſſible; but an ab- 
ſolutely neceſſary Implication, that is, That the De- 
viſee muſt have a Thing deviſed, or no other Per- 
ſon elſe can have it, is good. Bid 

Pan deviſeth bis Goods to his Wife, and thac 


ons. 


If an 


of her Deceaſe his Son and Heir ſhall have che 


are; this is a good Deviſe of the 
Houſe to the Wife by Implication, '/beqguſe” the Heir 

at Law is excluded by ir ; ſo that the Wife muſt have 
co the Implivation of the Deviſe, or no Body. 
pere an indifferent Conſtruction may have io 
Intendments, the; Rule is, To take it moſt ſtrongly 
0 the Plaintiff, Show. Rep. 162. 

If a Plaiatiff declares, That the Defendant be- 
came bound unto him per Olligatianem ſuam, it ſhall 
be intended, that this Obligation was ſealed and 
delivered unto the Plaintiff; for unleſs he became 


Houſe where they 


bound it could be no Obligation. 


Mhere a Man hath two Ways ro paſs. Lands, and 
both of theſe Ways are by the Common Law, and 


be intends to paſs them by one of theſe Ways; yer, 


is waleat, it ſniall paſs by the other: Bur 


Kt res 8 


it 1 


otherwiſe: Which * nc L, n F 


7 , - - Ww . 
r E P : 


ſettling- of Inteſtates Eſtates, made 22 
cap. 10. and which is explained by a Clauſe in ano- fiares, and making of 
ther Act made 29 Car. 2. cap. 3. intituled, An AZ to Diltribucion. 


3 nterrogatozies. | 


* 


155 nie nenne Dueltions' bs. 


maͤnded ot witnoſſos, brought in to be cramin- laterrogntories, what, 
ed, eſpecially in the Court of Chancery. ie; 
— 5 pie! 7245 
One who is by the Rule of the Cour ITS : — 

and upon Interrogatories in Crown 1 
ought to attend tho Maſter of the Office, who is to — Mider of che 
examine him, within ſour Days after the Interroga- Office. | 
toties are put in for. him to be examined upon, (Mich. 22 Car. 1. B. R) 


for th ſhenkerDipth - re 3 _ he an to attend 1 


* 


— — - a A 
0 5 n : 9 # > 0 4 
EC > = 2 4 4 , - 
a 6 * - oy . 4 . 1 . : 1 1 p . 


Ft nteſfates Eſtates... 


(mera, 
J Admuniſtranon. 
Diltribution. 


. = 
* 
E - 
6 g '® * 


** Eſtates are ethe Goods and Chattels Tateftates Eſtates,what, 
ot Pertons dying Inteſtate. 


AQ of 2 
See in Tirle miniſtratoz, 4- 4 f a th tr PE fn ae 


ſettling of Inteſtates E- 


pre vent Frauds and Perjuries, continued for ſeven Lears, Car. 2. cap. 3. 


by an Act made 30 Car. 2. cap. 6. and afterwards 30 Car. 2. cap. 6. 
the ſaid Act 30 Car. 2. ca 15 was, by an Act | 
made L Fac. 2. cap. 17. m 1 perpetual ; wherein = Jat. 2. cap, 27. 
TP. 2.] U there 


* 


Juteſlätes Eſtates. 
Ar whoſe Profecy. there is 2 Proviſo, That no Adminiſtrator ſhall be 
tion an Adminiſtrator Cited to any of the Courts in the laſt Act mention'd, 


ſhall be cited to an- to render an Account thereof, unleſs at the Ptoſecu- 
— tion of ſome Perſon or Perſons in Behalf of a Mi- 


nor, having a Demand out of ſuch Perſonal Eſtate, — a Rong or next 
of Kin; nor be compellable to account before an che Ord mg. , or 


Judges, in the laid Ia 187 e ebe ho rake che fa me, 


otherwiſe than as aforelaid 
That if after ; the Death of a Father, any of his 


Children ſhall die Inteſtate, and without Wife or 
Children, in the Life of tho Mother, every Brother 
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How Diſtribution to 
be made, whcre after 
the Death of a Father, 
any of his Children die 
Inteſtate. 


equal Share with _— nt ny Pw > * , , 
That the Clauſe in t or ſettling nte- 

1. of Lea and ſtates Eſtates, whetein ic is prov 
therein contained ſhould any Ways ot hin- 
der the Cuſtoms obſerved in Londin ani the Prowimee of Lori ;o was ne- 
ver intended, nor ſhall be eonſtturd to extend to ſueh Part of any In- 
teſtare's Eſtare, as any Adminiſtrator,” by Vertue'only of being: Admini - 
ſtrator, by Prerence or Reaſon of an "Cuſtom, may claim to haue to 
exempt them from Diſtribution ; but that ſuch Part in the Hands of ſuch 
Admiaiſtrator ſhall be ſubject ro Diſtribution, as in other Caſes in _ 


ſaid Act. See for the firſt Act in Title Adnininiiratot, 
Diſtribu ion. tion. Show. Rep. 1. | | 

One dies inteſtate be- Dune. dies inteſtate : A. and B. are his next of 
ore Diftribucion'3 bis Kün . dies;hefore Diſtributions His Parc ſhall go 


Share gors to bid Ee, | Fits Extcurde: + Show. Ripeahs 
Jn making of Diſtribution of inctates Eſtates 


How and amongſt 
den fu ll de Diftribu- amongſt Collaterals, the Civil Law and the Pra- 
ice of the Eccleſiaſtical Courts have conſtantly ob- 

- ſerved theſe two Rules. 
1. Repreſentatio in filis fatrum & forarum tantum locum habet, ad ulteriores 
vero collaterales non extenditur, (viz. only to Brothers and Siſters Chil- 


dren, and no further.) 


Not to prejudice the 


2. In Caſe there be no Brothers and Siſters, nor 
Sec the Argument e, Brothers and Siſtcrs Children, then wocanter ad ſuc- 


E eſſonem reliqui collaterales quicunq; in gradu ſunt proximi- 


ia Kam. 496, being an C 
Expo " i 75 = = ores, remotioribus exclufts, ita quod infallibiliter ſemper 
uy Oy "wry prior in gradu fit potior in ſucceſſione : Whereby Repre- 


ſentatives muſt be out of Doors; the next of Kin, whether one oc — 
being only admitted to a Diſtribution. Raym. 506. 


2 Pan dies, leaving a Wife and one Child. the | 


Wife is intitled ro one Third, and the Child to the 
other two Thirds of the Perſonal Eſtate. Per Pollex- 


fen,” 3 Mod. Rep. 63. See 1 Fac. 2. cap. 17. 


How Diſtribution to 
be where there is a Mo- 
ther and one Child. 


1 Fac, 2. cap. 17. 


Jntru- 


and Siſter, and their Reproſo natives, ſhall, have an 


ided, That / nothing 


1 


W IEEE ERS 


0:26;): 


* 


Eſtate fo2 Life, and the Tenant foz Life dies; 


Þetr a Stranger intrudes. Co. Lic. 277. a 
- Secondly, Oe that enters upon the 


Pyofirs is an Intruder. Ibo. 
See an Att made 21 Fac, 2. cap. 14. entituled, As 


Add to admit the Subject to plead the General Iſue in Infor- 
mation of Intruſion, brought on Behalf of the King, and 
to retain his Poſſeſſion till Trial e This is, where the King 
hath. been out of Poſſeſſion, and not received the 
Chat where an Information of Intruſion will fitly 
lie, no Sci. fo. ſhall be brought, whereby the Subject 
ſhall be forced to plead ſpecially, _ * 
Bekoꝛe Office found, he who occupies the Land 
ſhall nor be ſaid to be an Intruder; for Intruſion can- 
not be but where the King is actually poſſeſs d, which 
is not before Office: But he is entitled to the meſne 
Profits aſter the Tenant's Eſtate ended. Moore, Caſe 
449, fel. 29. 125 
here Lands concealed and injaſte detent. from 
the Crown are granted by Patent. it is void; ſor no 
Lands can be injuſte detent. from the Crown, bur the 
Profits may. Moore, fol. 417. 3 


|; SIA op, TEST EET , t 4 Re Net oy 2 3 


LY 


ſeized of ani Eſtate of Jnheritance after an 
and between his Death and the Entry ol the 


— — meter OE —— — a — — 
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is, * 
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6 ag _- Gy . 7 
See King. 
M 35856 
Ntruſion is, firſt, hen the Anteffo2 den 

Etat er : Intruſion, what. 


Ws... 7 
Aing's Lands and takes the 


The A& to plead the 
General Iſſue to Infor- 
mations of Intruſion, 
and keep the Poſſeſſion 
till Trial. 


Profits for twenty 


No Sci. fa. where this 
Information lies. 


Where a Man ſhall 
yn ſaid ro be an Intru- 
as; - | 
What ſhall be Intrije 

ſton. | 
When entitled to the 
meſne Profics. 


The Profits may be 
injaſte detent, from the 
Crown, but not the 
Lands. 


qoinder 


* 
* 
. * 
by * * * 
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1 rn — 


Joinder in Action and in 
Deeds. 


0 Jvarement 
eleale. 3 
nv Severance. My 


- » 


_—_ W 


- Dintier in EO is where feveral Perſons £ 


Joinder in Adtion, 
what. 


concerned equally, and the one cannot d 
ll jon.” without * — : There they 


Covenatie to two not 2 Covenant co two not to et a | Thing without 
de do a Thing: One their Conſent: One of them may bring the Action 


may bring an Action. fer his particular Damage, otherwiſe one might be 

| weiin by che Act of the other. 2 Mod. 81. 

Treſpaſſes are ſeveral, Every Treſpaſs done by many is ſeveral by each 

Aﬀemyſier joint. of them ; bur every Aﬀſumphis is us,” and not ſo- 
vpyeral. 2 Lion. Cate 77. 

One ſhell bind his Jn all Perſonal Things, where tWo arc chargeable 
Companion; but can- to two, the one may farisfy it, and the one may ac- 
not ſue wirkiour him, cept of Satisfaction, and bind his Companion; and 
O97 ON yer one cannot have an Action without his Compa- 

nion, nor both ouly againſt one. 2 Leon. Caſe 100, 
„ 

Where the Special {There one Man hath two parts of the Rent, and 
— 22 be in the ere hath one Part, and they join in the Action, 
— ; GL 5 35 to ſet forth — the Special Matter. 2 Leon. 

Cale 1 


Where two are bound, — 4 are bound in a Bond, and Judgment t and 
2 Judgment againſt Execution is againſt one who is taken, and ſuffered 
eſcape, the other is ſued by the Gaoler to eſcape; the other is ſued, and pleads 
and pleads this, it is no this Matter, and held to be no Plea ; for the Eſcape 
Plea 3 and why. of the Priſoner, tho' by the Gaoler s Permiſſion, is 


no Diſcharge of the Debt. Cro. Fac. 531. pl. 14. 
_ 


* 


2 5 Join- 


* Jointenants. 


Account. 
I Atcozmment. 
See 4 Devile. 
Partition. 


| Tenants in Common. 


Dintenancy is where two Men come to any 
Lands and Tenements by one joint Title, as 
if a Yan gives Lands to two Men and their 
Heirs; it may be allo of Goods and Chattels. 
Tenancy in Common is where two Men have 
Lands, by ſeveral Titles, oz where a Feoffment oz 
other Conveyance fs made to two, Habend' one 
Moiety to one, the other Yotety to the other. 


Jointenants or Tenants in Common of any E- 
ſtate of inheritance, in their own or their Wives 
Rights, are compellable by Writ de participatione fa- 
cienda, to be deviſed in the Court of Chancery, in 
like Manner as Coparceners have been compelled ; 
and alſo, that each of them and their Heirs may have 
Aid of the other or his Heirs; and now Jointenants 
for Lives or Years may have it. | 

How Joiatcnants ſhall preſent to an Advowſon by 
the Statute of 7 Anne, after a Partition made be- 
tween them to preſent by Turns. See in Title 
Partition. 

Two Jointenants ; one brings Treſpaſs againſt a 
Stranger, the Defendant pleads Not guilty ; the De- 
ſendant ſhall not give the Jointenancy in Evidence, 
but he ought to have pleaded this in Bar. Moore, 
Caſe 660 : Bur quere, If it ought not to have been 
pleaded in Abatement. 


[Pel. 2.) X 


Jointcnancy, what. 


Tenancy in Com- 
mon, what. 


Jointenants and Te- 
nants in Common of 
Inheritance may ſue out 
a Writ of Partition. 


31 Y. $. cap. 1. 


So may Jointenants 
for Lives or Years. 


32 16. 8. cap. 32. 
How they ſhall pre- 


ſent to an Advowlon 


after a Partition. 7 An. 


Jointenancy not to 
be given in Evidence, 
but muſt be plead- 
ed. 


A Deed 


76 
A Dced of Truſt to 
pay the Profits to three 


<qually, is a Tenancy 
an Common. 
— —ͤ HS bs 


Three Jointenants of 


Goods; two bring the 
Action, they {hall reco- 
ver two Parts in three: 
But the Defendant 
might have pleaded in 
Abatement. 


A Corporation can- 


not be jointly ſeized 
with another. 
A Man deviſes to his 
. two Daughters in Fee: 
This is a Jointenancy. 


One Jointenant, Cc. 
may have an Action 
of Account againſt the 
other, 


4 t5 Inne. 


One Jointenant can» 
not grant ro the other, 
but he may releaſe to 
the other. 


in him by his Grant ; for he cannot grant to him that which he had be- 
fore. 1 Leon. Caſe 383. But one may releaſe to the other. 


One Jointenant can- 

not have Treſpaſs a- 
gainſt another. 
Two Jointenants for 
Life; one grants his 
Eſtate for the Life of 
his Companion, it is a 
Forfeiture ; and why. 

A Grant of Part by 
one Jointenant is a Se- 
verance of the Whole. 


Two Jointenants for 
Life; one leaſes for 
Years to commence af- 
ter his Death, or im- 
mediately, or at a fu- 
ture Day ; and good. 


A Deviſe to two 
jointly and ſeverally is 
a Jointedancy ; and 


hy. 


Cannot grant a Copy- 
hold; and wby. * 


in 2 Ned. af Truſt-as 2. Mill. Ahe Intent is to be 


A Deed of Truſt ro pay the Profits to three in 
equal Manner, and to convey the Inheritance in like 


Manner, is a Tenancy in Common: Becauſe, as well 


conſidered. 1 Lev. 232. See Title Debiſe. 

Thee Jointenants of Goods, two bring the Action. 
The Defendant pleads Not guilty; they ſhall reco- 
ver two Parts in three; But the * might 
ha . ap Abatement. 2 Lev. 
Wy 4 * © PPP POONY i Xo 
A Coppozation cannot be jointly ſeized with ano- 
ther. 2 Lev. 12. 

A Man hath two Daughters, and deviſes to them 
and their Heirs : Here the Quality of the Eſtate is 
altered in them, and they are become Jointenants. 

Aﬀtons of Account may-bx brought by one Join- 
tenant, and Tenant in Common, his Executors and 
Admigiſtrators, agginlt the other, as Bailiff, for re- 
ceiving more than comes to his juſt Share and Pro- 
portion ; and againſt the Exccutors and Adminiſtra- 
rors of ſuch Jointenant, or Tenant in Common, per 
Scat. 4 & 5 Anne. See Title Accaunt, 1 . 

Tino Jointenants of a Term, one grants his Part 
to the other; nothing paſſes: For as a Grant it can- 
not paſs ; for as he cannot enſeoff his Companion, 
(18 E. 4. 27. pl. 22.) no more can he veſt any Thing 


- 


- 


One Jointenant cannot bring an Action of Treſ- 


paſs againſt his Companion. 3 Leon. Caſe 352, 
Two Joiategayss for Life ; one grants his Eſtate 
for the Life of his Companion; it is a Forfeiture : 
For it is a Scygrance of the Jointute, and, then a 
Leaſe for the Life of another. 4 Leon. Caſe 361. 
Two Jointenants of a Term, one grants Parcel 
of it to à Stranger; by this the Jointure of all is ſe- 
vered. Cro. Eliz. 33. pl. 16. e e 
Cwa Jointenants for Liſe; one makes a Leaſe for 
Years, to begin after his Heath; it is good to bind 
his Companion : 80 it is if he makes a Leaſe imme- 
diately for Years: So it is where he makes a Leaſe 
to begin at a future Day. Cro. Fac. 91. pl. 19. So 
after his Deceaſe. Moor E, Cale 514. ; | 
A-Deviſe to two jointly and ſeverally is a Join- 
tenancy, becauſe coupled with the Word Jointly. 
Poph. 52. See more in Title Deviſe. 
One Jointenant of a Manor grants a Copy hold; 
it is void, becauſe he is not Dominus pro tempore. 
1 Leon. Cals 277. 


. . ĩèů ... N 


One 


22% IT A CERES 


Jointgwayts, 
One Jointenant may make a Leaſe at Will to the 
other. Cro. Eliz 314- pl. 7. | . 
- Three Jointenants for Life ; one purchaſed the Re- 
yerſion- by Fine: The Queſtion was, Whether rhe 
Jointure was diſſolved 2 And adjudg'd that it was. 
And the Diverſity was taken, Thar where the Rever- 
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One Jointenant may 
leaſe at Will to the other. 

Three Jointenants for 
Life; one purchas'd che 
Reverſion by Pine, the 
Jointure is diſſolved. 


ſioner comes to the Freehold, the Jointure is deſtroyed ; but where the 
Freehold comes to him in Reverſion and another, it is-orherwile. Cre. 


Elix. 470. pl. 28, 743. 0 URI 8 i 

A Leaſe 18 made 3 three for theit ves; Broviſo 
that the Second ſhall not occupy, during the Life of 
the Firſt, nor the Third, during the Life of the Second: 
It came to be a Queſtion, Whether this Proviſo ſe- 
vered the joint Eſtate, and made them take in Re- 
mainders, or that it continued joint? And ad- 


A Leaſe to three for 
their Lives; Proviſo that 
the Firſt ſhall rake fiſt, 
the Second next; the 
Proviſo adjudg'd void, 
and that they ſhall take 
jointly. | | 


judged that jr contint'd joint, and that the Proviſd was void. Cre. Eliz. 


89. pl. 13. & 107. ED 3 
Tu ſointenants in Fee; one leaſes for Years; it 
is no Severance of the Jointure. Laim. 729. 1173. 


Two Joiatenants in Fee ; one levies a Fine of 
the Whole; this amounts not to an Ouſter of his 
Compagion, but it is a Severance of the Jointure. 
Mod. Cafes 45. Pr 1 2 0 

One Jointenant cannot avow ſor Rent, without 
making himſelf Bailiff to his Companion. Latw. 121 m. 


One Jointenant may diſtrain alone, (but cannot 


bring Debt alone) but then he muſt ayow in his wn 
Right, and as Bailiff to the other; and the Return 
muſt be adjudged to him in his own Right, and as 
Bailiff to the other to whom he is accountable. 
Itk there be two Jointenants in Fee, and one makes 
a Leaſe for Life to a Stranger, the Freehold is ſever- 
ed from the Jointure; and the Reverſion is ſevered 
alſo: But where one Jointenant leaſes for Years to a 
Stranger, reſerving a Rent, the Leſſor hath a Rever- 
ſion expectant upon the Term; and the other Join- 
tenant hath a Freehold and: Inheritance in Poſſeſſion; 


und yet the Jointenure of the Inheritance is not ſe- 


One Jointenant in 
Fee leaſes for Years: le 
is no Severance. 


One Joinrenant in 
Fee levies a Fine of the 
Whole; it is no Ouſter 
of his Companion, but 
it is a Severance of the 


Jointure. 


How one Jointenant 


may avow for Reat. 


One Jointenant may 
diſtrain, but not bring 
Debt alone. ; 


How he muſt avow. 


5 Med. 73, 150. 151. 


One Jointenant makes 
a Leaſe for Life: The 
Freehold is ſevered. 

And the Reverfion 
alſo. 

How it ſhall be 
where one Jointenant 
leaſes for Years to a 
Stranger. 


vered; and he ſhall have the Reverſion by Survivorſhip, but not the 
Rent; becauſe he claims by Title Paramount. Lutw, 1173 See 729. 


Attomment for Part is Attornment for the Whole. 
2 Rep. 67. b. 8 | | 

By the Attornment of one Jointenant for Life, 
the entire Reverſion is veſted in the Grantee of the 


Reverſion: And what Acts one Jointenant may do to 


bind his Companion, ſee Tooker's Calc, 2 Rg. 66. 
b. 67, 68. 


Attornment for Part. 


| One Jointenant at- 
torns, veſts the Rever- 
ſion in the Whole, 
What Acts one Join- 
tenant may do. 


Join⸗ 


Jointrels. 


her Life, if ſhe ſurvives him, the ſame to 


: \ Jointreſs is ſhe who hath an Eſtate made 
A Jointreſs, what. A to her by her Pusband fo2 the Term of 


* 


A 


A Fine and Render 
for a hundred Years is 
a Forfeiture. 


| AFeme-jointreſs dif- 
continues, Reverſioner 
or Remainder-man may 


enter. 


11 EE. 7. cap. 20. 

What Jointures are 
not within the Statute 
H. 7. cap. 20. 


of 11 


Thoſe Ads to be 

done by ſuch Jointreſs 
muſt be to the Preju- 
dice of the Heir at Law. 


11 p. 7. cap. 20. 


27 . 8. cap. to. 
6. 


Jointreſs within 
the Statute of 11 

20. _— a For- 
feiture,, the Heir may 
enter preſently. 


| commence immediately upon his Death, 
and is mentioned in 27 H. 8. cap. 10. And it made af- 
ter Marriage, ſhe may wave it pꝛeſentiy after his 
Death, and demand her Dower : But ik made 


befoze Marriage, ſhe cannot. SeR. 9. | 


A Jointreſs of the Promotion of her Husband, 
within the Statute of 11 H. 7. cap. 20. ſuffers a Re- 
covery covinouſly to bar her Heir: This is with- 
in the Statute, and the Heir may enter preſent- 
ly, and is not bound to ſtay till their Death. 
1 Plow. 42, to 60. RE 
Mhere ſhe accepted of a Fine, and rendered 
back the Lands for a hundred Years : This was 
adjudged a Forfeiture ; for by the ſame Reaſon 
that it is for a hundred Years, it may be for 
a thouſand Years. 2 Leon. Cale 206. | 

A Feme Tenant in Tail within the 11 H. 7. 
cap. 20. makes a Diſcontinuance ; he in Rever- 


ſion or Remainder may enter. 3 Rep. 51. 6. 


There the Eſtate ſettled for a Jointure comes 
from the Anceſtors of the Wife, and is not of 
the Purchaſe of the Husband, or his Anceſtors, 
it is not within the Stat. of 11 H. 7. cap. 20. 
here no Inheritance is reſerved to the Huſ- 


band and his Heirs, but che Eſtare is limited 


to the Feme Life, or in Tail, the Remainder 


to a Stranger: This is not a Jointure witliin 


11 H. 7, cap. 20. tho made by the Husband or 


his Anceſtor ; becauſe it is no Prejudice to the Heir, for whom on- 
ly this Proviſion is made. Cro. Elis. 2. 


The 
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reſtrain Women from diſcontinuing by Warranty e e - 


and Recovery, in Bar of the Heir: But where the by the Sthute. 
Heir in Tail: conveys away 5 L208, [and the Join- 
treſs releales or confirms with Warranty, this Warranty is not reſtrained, 
it bein poly to perfect and corroborate the Eftate made by the Tenant 
1 Tail, an 5 be intended to be for the Benefit, not Prejudice, of the 
cir. R, O. We e entre 8 25 a 
; chere an Eſtate is ſettled upon a Woman in 
Conſideration of Money paid, and alſo of a Mar- 2 Ar 
riage to be had, the Marriage ſhall be look'd upon Marriage. ** 
| ©» the Conſideration." Cro. Fac. 474. 
Alla, where che Husband is Tenant for Life, Re wbere Wife 1 
mainder to His Wife in Tail, Remainder to himſelf 10 Tait, Reminder to 4 
in Fee; he, together with his Wife, makes a Feoff- the Husband in Fee, | 
ment, and then they afterwards. levy a Fine to the levies a Fine. 
Feofite, and the Iſſue enters: This 4s wo Forfeithie, - 
becauſe the Husband and Wife jolted;"O7s. J. 4 4. ? 
2 Jointre(s within che Statute makes a Leaſe for A Jointreſs leaſes for 
forty Years, if ſhe ſo long lives, at a Pepper-Corn forty. Years, if the ſo 
Rent, and then levies a Fine ſur Conug ans de Droit, _ 2 ark 
e. The Heir enter d within five Years, and brought Forfeiture. 
his Ejx&ment: And upon a Special Verdict this Mat- mw 
ter Was found, and alſo that the Leaſe was in Truſt for her (elf. The 
Court adjudged this to be a good Leaſe, untouch'd by the Fine or Sta- 
Cute : 22 Car. 2. in B. R. inter Waters W Rilthſty. Had it been a Leaſe for 
-Life, tho? not warranted by the Statute, it had been no Forfeiture. 3 Rep. 
r 
An Eſtare in Fee-Simple, conveyed to 4 Woman _ Where an Eſtate in 
for her Joikrure, is not any Jointure, Withih the Sta- be bal! ror be within 
EOS N . | 3 TYPE nnr » IL . 7. p. 
tute of 11 H. 7. cap. 20. Which Act was never ek- 20. 


r ß EL 


© =o w)3— P . w-6 5 of 


T2, +3. ad a SES 


againſt the Rules of Law: But an Eſtate in Nee cohyeyed to a Woman 
for her Jointure, and in Satisfaction of her Dower, , . gan be a 
is 4 Jolhcare within the Statue of the 2) K. . in 2 . B. be . 
cap. 10. öf Uſes. 4 Rep. 3. , 55. SEE 
An Eftare ſettled upon a Jointreſs before Mar- The ſeveral Qualis- 


riage, which ſhall bar her of her Dower, by 2.7 22.8. ber Dower, by the Sex 


Cap. 10. muſt have 'thele following — Qualifica- tute of 2) B. 6. 
11 ß / WIC 


| the Teal Eſtate for Liſe. 3 Rep. IKE 
It muſt commence immediately after the Hugband's Death. 754. 
An Eſtatè for Life upon Condition is a Bar, if the Wife accepts it; be- 
cauſe that is an Eſtate for Life. 3 Rep. 2. 6. 
So if the Eſtate be made durante Viduitate, it is good. 3 Rep. 3. 4. 
Ik it be made before Coverture ſhe cannot wave it; but if aſter it, the 
may. 


il. 2. Y Jt 


t mult Be ät the Teſt Ah Eire 


$2 HH _R_ Fe 

Jf Lands are conveyed to her before Marriage in part of her Join- 
ture, and after Matriage other Lands in full, ſhe ſhall take her firſt 
Jointure-Lands and Dower together, becauſe ſlie had not her full Join- 
ture. 3 M „% % ]])“ OO” i: ah... . Ops 
It a Woman be evicted out of Patt of her Jointute ſhe ſhall have her 
Dowet pro tanto. Thid. i” Sh” Gig * 2.71 5 

5 here a Woman coneeals her Jointure and 
She cannot bave both hriugs Dower and recovers it, then ſers up her Join- 


— 


4. J. +1 „ 


Journeys Accounts. 


A Writ by Journeys 
4 bz where an Outlawzy is diſcharged, 

t Foxm, the Plaintiff all have a RN Crit bo Ba — 
ok Foxm, the Plaintiff all have a new Crit by Journeys Accoun 

which ſhall be a Continuance ok the Cauſe, as if the firſt Writ has 


not been abated. 


4 Where a Writ abates for the Default of the De- 
Where it lies, od mandant himſelf, 2s his miſtaking the Name of the 
| Vill, &. the Demandant ſhall never have a Writ by 


Journeys Accounts: But where it abates by Default 
of the Clerk, as for falſe Latin, Variance, or Want of Form, there he 
mall have it. 6 Rep. 10. | | 

3 * Debt againſt three Executors; one died pending 
fendants, one dies; the the Writ; it ſhall abate: But the Plaintiff may upon 
Plaintiff may have a this Surmiſe, with the Leave of the Court, have a 
new Writ agaiaſt the new Writ by Journeys Accounts. 1 Leon. 44. 


reſt. Caſe 57. 


A. and B. Jointenants for Years, B. ſuffers C. to 


a ns bo a. occupy with him; 4. brings Partition againſt B. and 


gainſt two, and one of C. ſuppoſing that B. had granted a Moiety of his 


. Wil only Tenant Part, and ſhews, That he is Tenant at Will to B. 
bated ; he ſhall have and the Writ abated: A. may have another Writ 
chis Writ againſt the againſ B. by Journeys Accounts. Cro. Fac. 218. 


other. 


4 TW there 


The cnet dere | er Joir 
Jeintute and Bower. tute z here the ſhall be bart d of her Jointureug Rep. 3. 
a | WA +; Wat frown. * | 4 * 4 4 | 


y bere a Writ abates by ths Death of - 
| done of the Plaintiffs o2 Defendants, 


1 L 
i 


| Hic. 


Journeys cen, 
here an Ola is diſcharged ot tivers d, 
W is no Default in . plaintifl, and therefbte be ;, 


ſhall have a Writ by Journeys Accounts : Gr. = 
590. And in Winth, 92 it wall be brought priſent- 
but in Cro. Car: 294. it may be brought within a 


Ser all the Pleadings upon the bringing of a 
Wric by Journeys Accounts, and how and when to 
be brovghrt. 1 Latw. from 28 7, 0 297. 
| liber a Writ abates for Non- tenure inthe Whole, 
there ſhall be no Wrix by Journeys Aecounts: But 

where it is for Nom-tenure in Patt, there wall. 


I muſt be broug ht in the ans Doure, and for 
the very ſame Quan 27 of Land, or other Things, 
as the firſt Wrir = ; Sa it is quodemmods a Conti- 
nuance, of the former Writ: 6 Rep. 10. l. For if 
there be two Executots, they ought to plead Fully 
adminiſtred, the Day of the firſt Writ. | 
CUhen che Wrir is purchaſed, which muſt be Re- 


center, tlie Plaintiff muſt recice in an Entry upon the 
Roll that the former Writ was abated, and 8 for 


what; Super quo he 
. qnoddamn alind ** 4 


id to. b.- 


in Law, and Jules in Fan. Jſſues in Law 
are where there is a Demurrer to a Declara- 
tion, Plea, Replication, 8s. and there Is a 


Joinder to theſe Demurrers ; this is an Iſſue in 


dletas computat rcanr talit 


$2 
i 3 


i lies whete an Our: 
is diſcharged or 
—_— 


When robe dat. 


| Ys afrer che Reverſal 4; the 3 2 See 1 Latw. 197. 


The. Manner of bring- 
ing of it. 


Non-tenure for the 
2 ſhall not have 


In 1 ſhall. - 


Te muſt be brought 
in the ſame Court tor 
the ſame Land. 


How to be pleaded. 


How the Plaintiff 
brings, the ſecond Wris 
into the Pleadings. 


Judicial Writs cot 


A Judicial Wric ſhall never be 2 by „ 
neys Accounts, becauſe * beer * for inn be bad by Journeys Ac- 
Rh © [0. 2 n . „ 
| Ilues. * 
5 Juks 
Jſaes- * Pleading, « Toe 
and JTues fozfeited, ** Trial. 
VUenne. 
Sſues in Pleadin are of two Sotts,viz. Iſſues 
Iſſues, what. 


am to be determi⸗ 


ned by the Court: But an Jflue in Fad is where the Platntiff and De- 


fendanr 


o 


W 8 PI | 


tendant have agreed upon a Point ta be 8 by a Jury: nd mer 
Ines in Fact * 1 red vp Joes; . . 2 25. 


An the Cale, of Waid and. Fi 5 W 1657 
. 4 Kin gb it Was ſaid by the Court, Ih ar ir the Defendanc 
his Replication, Defen- ple 4 pleads, and. t > Plaintiff re Jo and denies the P lea, 
dant ought ro . ** the Defendant: "ought 1 to take 42 1 the Plain- 
. 
8 tiff g Replication n 

Au Ives — be -Evety lie is co 'bejoined i in duch a Cot rt war 
br in 2 vim. hath. Power to try it, otherwiſe the poet is not well 
as Power to try joined : 21 C. H. R. For. oof Cauſe cannot be 


tried, the Iſſue is truitlels; and if it be tried, the Trial is an non-judice, 
and fo no good Judgment can be had d upon it. | 
I an Action of, Treſpaſs be branght againſt ewo 
edle Ke | for entering into the Plaintiff's Land, and one of 
Land: One pleads iris them pleads, That the Land is his Freehold, and 
= 1 the other the other, That he entered into the Land by the 
Comma d. Only. one Conimandmenit of him that | pleads i it is his Freehold; 
Iſue muſt be joind. here is to be bur one lie joined: 21 Car. B. 7 
For but one of the Defendants claims an Intereſt in 
the Land, and the other juſtifies but as'a Servant unto him and if che 
Trial paſs for him that claims rhe Intereſt, there is no Colour of Action 
to be maintained againſt che other; and if the Iſſue be then ſound 
againſt the Defendants they ſhall be found Guilty of a joint Treſpals, for 
which there needs bur one. Iſſue to be joined. 
Defendive; ges-, I e Deſendane pleads to Ide, and che Plaintiff 


to Iſſue, and Phintiff neglects to enter it the ſame Term Iſſue is joined, 


negle&s to enter it, the: Deſendant within the ſinſt ſive Days of the net 
Defendant may lena Term may alter his Plea and plead de novo, any other 
„„ . Plea What he plesſeth. Per Mogifom Liveſay, & alios, 


R. Paſch. 21 Car. 2. Rg. 

3 5 "Jl. there be a Demurrer to an Evidence, the Fact is 
dies the tals ni do 10 be returned upgn the Record, and appear to the 
returned upon the Re: Court, ſo that] may determine nber the Evi- 

cord, 2 the Court dence a re them is ſufficient to maintain 

cerning a. te Action; which if it doth they thereupon give 
"Mes , Judgment for the Plaintiff ; if not, then for the De- 
D ſendant. 

How to join Iſſu: IAApen a Juſtification is made by Force of a Cu- 
whey 12 ſtom, the beſt Form n the Iſſue is to traverſe 
Cuſtom. - "the Juſtom | particularly, and not the Cauſe gene- 
| rally by de in; 01 a propris. Hub. 76. | 

Ir the Plaintiff will Bo the Rules of the Court, if the Plaintiff will 
1 Par 8 it not try his Iſlhe After it is joined, in ſuch Time as he 
=E give bim z Role ro Ought by the Courſe of the Court to do, the De- 

enter it; which if the fendant may give him a Rule to enter his Iſſue, 
5 ao ig he "which if he doth not enter, then the Defendant Will 

nonſuit him: If che Plaintiff doth enter it, and give 
the Defendant's Attorney a Note of his N umber - Roll, then the Defen- 


dant may give a Rule to try it by Proviſo: Hill. ** Car. B. R. That he 
33 may 


\ 


7 


may free himſelf, if he can, of the Danger and Trouble he may be 
ſubject to by the depending of the Action brought againſt hini, and to 
recover his Coſts for his unjuſt Vexation. This is given by tlie Statute. 


udgment may be entered as to one Part of an 
1 Hob proſequi to another Part of the ſame 
Ifſve : Paſch. 23 Car. B. R. This is only where the 
Iſſue may be divided. A Nolle proſequi is when the 


Plaintiff cauſes it to be entred upon the Roll that 


he will proſecute no farther, and is as niuch as to 
ſay in Latin, Nolo ulterius proſequi. 2 
Uhere there is a Demurrer to one Part of the 
Declaration, and an Iſſue to the other Part, the 
Trial of it may be either before or after the arguing 
of the Demurrer, at the Election of the Plaintiff: 
Paſch. 23 Car. B. R. For the Demurrer and the Iſſue 


have no Dependency one upon the other; for one 


Judgment may be 
enter'd as to one Part 
of an Iſſue, and a Nolle 
Proſequi to another Parc 
of ir. 


Demurter to one 
Part of a Declaration, 
and Iſſue to the other 
Part: It js at the Pla in- 
tiff's Election to try 
the Iſſue firſt, or argue 
the Demurrer. 


Part concerns Matter of Fact, and the other Matter in Law : But if the 
Iſſue bt tried firſt, then the Diſtringas Jur. muſt be tam ad triandum exitum 
inter partes junctum quam ad inquirendum de dampnis ft judicium redditum fue- 
rit pro quer. And the Jury muſt, if they find the Iſſue fot the Plaintiff, 


ive Damages upon the Iſſue, and Damages upon the Inquiry, 
bur if hey Rod the Iſſue for the Defendant, then they muſt 


ſeverally; 
aſſeſs Da- 


mages upon the Inquiry; and if the Court gives Judgment for the Plain- 
tiff upon the Demurrer, he ſhall have his. Coſts and Damages; but the 
Defendant ſhall have no Coſts upon the Iſſue found for him. 


Ik Iſſue be taken upon a Dilatory, &c. and found 
againſt the Defendant, final and peremptory Judg- 


ment ſhall be given; otherwiſe it is upon a Demur- 


ter. Raym. 118. 


Ik the Bar be good and the Replication naught, 
and Iſſue be taken upon it, they ſhall replead to the 
Replication, and the Bar remains; and ſo if the Bar 
be good, and the Replication good; and the Rejoin- 
der naught, and Iſſue taken upon it, they ſhall re- 
plead to the Rejoinder, and the Bar and Replication 


Tue taken upon a 
dilatory, Cc. and found 
againſt che Defendanc, 
final Judgment ſhall be 
given: Otherwiſe upon 
a Demurrer, 


If Bar be good, Re- 
plication naught, and 
Iſſue upon it, there ſhall 
be a Repleader to the 
Replication, and the 
Bar remains. 


remain: But if the Bar is naught, and the Replication good, and iſſue 
taken upon it, they ſhall replead for the whole ancw, becauſe the Bar 


was naught. Raym. 458. 
CUhere Judgment was given, notwithſtanding ſe- 
veral Vatiances between the Declaration and Repli- 


cation. 1 Saund. 118, 119. 


Every Iſſue ought to be certain and ſingle, and 
joined upon the moſt Material Thing in the Cauſe 


depending, that all the Matter in queſtion between 
the Parties may be tried: Hill. 23 Car. B. R. For elſe the Trial will 


prove to little Purpoſe, becauſe the Matter in Queſtion will reſt undeter- 


Jn 


mined. 


[Pel. 2.] 7 


Judgment given tho' 
everal Variances be. 
tween the Declaration 


and Replication. 


| Every Iſſue ought to 
be certain and ſingle. 
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In an Action of, Da- 
mages every Part mu 
be put in Iſſue. 


When Iſſue is join'd 


it Cannot be waved, 


without the Conſent of 


both Parties. 


engroſſed in Parchment : Trin. 24 Car. B. R. Therefore it is good to be 
well adviſed before the Iſſue be joined. | | 


The Place muſt not he 


made Part of the Iſſue 
ia tranſitory Actions. 


g Idlues. 

In an Action for Damages according to the Loſs 
which the Plaintiff hath ſuſtained, every Part ought 
to be put in Iſſue: 2 Sand. 206. 1 Savnd, 269. Iſſue 
ſhall be taken upon the moſt Material Point. 1 Saun⁰d. 


22. ä 

Ik an Iſſue be once joined between the Parties, 
this Iſſue cannot afterwards be waved the ſame Term, 
if it be a good ſſſue, except both Parties dg conſent 
unto it, although the Iſſue be but in Paper, and not 


The Place ought not to be made Part of the Iſſue 
in a tranſitory Action; as an Action upon the Caſe fot 
Words, Indebitatus aſſumpfit, &c. but all Ejectments, 
Treſpaſs Quare clauſum fregit, Actions upon Penal 


Statutes, Gc. muſt be brought in the proper County: Trin. 24 Car. 
B. R. For the Place in tranſttory Actions is not material, as it is in a 
real and mixt Action, and the otlier before! mentioned Actions. 


Where the Day or 
Place of the Dcmiſe 
muſt not be Part of the 
Llue. 


An immaterial Iſſue 
not helped after Ver- 
ditt. 


here the Day or Place of a Demiſe ought not 
to be any Part of the Iſſue. 2 Savnd: 317, 318. 


an immaterial Iſſue joined, which will not bring 
the Matter in Queſtion to be tried, is not helped 


after Verdict, by the Statute of Feofails, but there 


r 


be a new Pleading to bring the Matter in 


muſt be a Repleader: But an unformal Iſſue, as Now infregit Conventionem, 
is after a Verdict aided by the Statute ; and ſo it was adjudg'd Mich. 


18 Car. 2. Reg. in B. R. inter Walſingham- & Combe, Intratur Trin. 17 


Car. Rot. 1575. Hill. 1649. Paſch. 16 50. 4 Maii, B. S. For this is Mat- 
ter of Subſtance; ſor if there was no Iſſue there could no Verdict, and 
ſo it is, as if nothing were doe in the Cauſe; and therefore there muſt 


. Cahat' fue ſhall be taken upon a Nul tiel Record 
F How op n pleaded: 1 Szwnd. 99. How it ſhall be taken where 
one pleads, that no ſuch Writ: iſſued; and the other 
ſays to the contrary. 2 Lat. 1272. 5 
Cafe for Service, In an Action upon the Caſe for Service performed 
the whole Time muſt for a Time certain, the Defendant ought to put in Iſſue 
be put in Iſſue. all the Time alledged in the Declaration. Id. 268, 
209. 5 5 | 
mw of 32 H. 8; cap. 30. helps misjoining of 
ues. ow | 
Every Iſſue conſfits QC yerp Iſſue confiſts of an Affirmative and Nega- 
0 Aﬀairmative and tive: 1 Saund. 338. Where Iſſue ought to be joined 
upon a Negative without any Rejoinder to it. x Lat. 
: 623. | | 
_ An Aftcmative on... Affirmative on the one Part, and a Negative on 
plicd Negative on the the other Part, although it be but an implied Ne- 
ome, mate 6 good act, do make a good Iſſue : 15 Maii, Paſch. 1650. 
18 80 B. S. For an implied Negative doth deny what is 
affirmed, although not ſo plainly as an expreſs Negative doth; and ſo 
there is a Negative and an Affirmative to make an Iſſue. Where 


32 Ben. 8. cap. 30. 


Queſtion to an Iſſue, 2 


4 
b 
2 
: 
| 


duhere 2 good Iſſue is offered to the Defendant, 
he ought not to plead over: 1 Saurnd. 338. If he 
pleads over, the Plaintiff ſhall have Judgment. 14.318. 
It there be any Difference when an Iſſue is with an 
Abſque hoc, or not. 2 n 

LAhen a Plea is pleaded to the Plaintiff's Decla- 
tation, and the Plaintiff's Attorney's Hand is ſet to 
this Plea, then the Iſſue is joined berwixt the Plain. 


Parties are agreed of the Matter in t 
By Ghz Chief Juſtice; Hill. 1655. It hath been 
held, That to plead Non eſt factum is a general Iſſue in 
an 25 of ie 1 n 
Ik ſeveral Iſſues are joined, an 0 y giye a 
9 but as to one of them, 2 Wh 2 Geo 
r 
TUhere a Man hath Title to Land, and an Action 
of Treſpaſs is brought againſt him, he needs not to 
plead his Title, but Not Guilty, and give his Title 
in Evidence; but if he ſhould pad his Title, he 
muſt give Colout to che Plaintif , or otherwiſe his 


* 


a ſpecial Demurrer. 
might have demurred upon it and doth not, but rakes 
by the Statute of Jeofails, and the Defendant ſhall 


likewiſe it is where the Replication. is naught, 
and found for the Plaintiff, Cro. Fac. 312. 

The Plea in Debt was, That there were no clear 
Profits. ne oh That the Profits were 201. ] ejoinder, 
Thar there Was not any clear Profits; and Iſſue there- 
2 Verdict, That there were clear Profits as the 
Plaintiff had replied, and the Verdict and Judgment 
reverſed, becaule the Replication did not ſhe w that 
there were any clear Profit: and the Verdict, That 


1 1 \ a 2 


there wete clear Profits as the Plaintiff had re 


W n n F So a a A 


. 


JE the Defendant gives the Plaintiff a Rule to en- 
ter his Iſſue, the Action lying in London or Middleſex, 
che Plaintiff muſt bring his Record into the Office 
within four Days after Notice of the Rule, and give 
the Plaintiff's Attorney a Note of the Number-Roll: 


oe - 


And if the Action lies in the Country he muſt 


Roll to the Plaintiff's Attorney; 
ſhall be nonſuited. In Cauſes in 
3 


ueſtion betwixt 


There a Plea is naught, fo that che Plaintiff 
Iſſue, and it is found for the Defendant; os is aided 


have his Judgment: Cre. Eliz. 455. 5. Rep. 43. So 
a and Iſſue is taken upon it, 


Nr The Flaintiſt had replied, and he = 
replied ; atid tiiis not cured by any Statute of Fecfailt. 2 Lev. 153. vid. 


23 
Wy. 
Defendant ought not 


to plead over if a good 
Iſſue be offer'd. 


Difference when an 
Iſſue is with an 4bſhue 


| bec, or not. 


When Iſſue is joined 
between Plaintiff and 
Defendant. 


tiff and Defendant, and not before: 6 Feb. 1650. B. S. For then both 
them. Quere. 


New of fast is a ge- 
neral Iſſue in an Action 
of Covenant. 


Several iſues join'd, 


n- and Verdi& but to one, 


the Whole is diſcon- 
tinu'd. 

Treſpaſs againſt one 
who has Title ro Land, 
he muſt plead NotGuil- 
ty, and give his Title 
in Evidence. 


Plea will amount to no mote than a Not Guilty; and where - ever a Man 
pleads ſpecially when it amounts but to a general Iſſue, it is naught upon 


If the Plaintiff doth 
not demur, but takes 
Iſſue an an ill Plea, and 
it be found for the De- 
fendanr, it is aided by 
the Statute of Je Hail. 


Verdict and Judg- 
ment revers'd, becaule 
the Verdi& found a 
Replication which the 
Plaintiff had not re- 
ly'd, tho' it Was, not 
Ip'd by the Statute of 
Feofails, | 


had not ſo 


When to enter. the 
Cauſc in London and Nid- 
dleſex upon a Rule 
given, ng when if & 
Country Caulz. 


| he muſt bring it in before the 
Continuance- Day of the Term; and alſo give a Note of the Number- 
and in Default thereof the Plaintiff 
Londen and Middleſex the Defendant 


Cannot 


88 


* 


cannot give the Plaintiff a Rule to enter his Iſſue, 


Rule to try by Pro- ot to try the Cauſe per Proviſo the ſame Term that 


viſo. Iſſue is joined, but the next Term following he 
_ .. | 
Two Iſſues, one good, It there be two Iſſues joined in one Cauſe, and 


and the orhtr bad, and 
entire Damages, it is 
erroneous : But if ſeve- 


one of them. is a good Iſſue and well joined, and the 
i if ſeve- other is not a good Iſſue but ill joined; and upon 
0 t men d Trial of the Cauſe entire Damages are given upon 
both the Iſſues; this is erroneous : But if ſeveral 
Damages be found, viz. ſo much upon the good Iſſue, and ſo much 
upon the Bad, the Plaintiff may releaſe the bad Damages, and take 


Judgment for the reſt. 


Where there is an Iſſue upon Not Guilty, and 


Where there is an 
Iſſue upon Not Guilty, 
and ſeveral other ſpe- 
cial Iſſues, how to be. 


The Iſſue may be 
tried before the Judg- 
ment in the Demurrer 
had. How the Dama» 
ges to be found, 


When the Iſſue is 
joined upon pleading of 
a general Plea, and 


there are orher Iſſues upon Juſtifications, the Trial 
of the Iſſue of Not Guilty is but Matter of Form, 
and the Subſtance is upon the ſpecial Matter. Cyo. 
Jac. 599- . 

Upon an Iſſue to part, and a Demurrer to part, 
the Iſſue may be tried before the Judgment be had 
in the Demurrer, with a Conditional finding and 
Conditional Damages. See the Awarding of the 
Venire in this Caſe in Title Dtmurrer. 

When a general Plea, as Non Aſſumpſit, Non Cul. 
cc. is pleaded to the Plaintiff's Declaration, and 
the Defendant's Attorney's Hand is ſet to this Plea, 


Wen not and the Plaintiff's Attorney is paid by the Defen- 
dant's Attorney for the entering of the Plea, and for the Warrant of At- 
torney; then the Iſſue is joined betwixt the Plaintiff and Defendant in 
that Action, and not before : But in caſe of ſpecial Pleading, after the 
Iſſue or Demurrer is drawn up in Paper, then the Paper-Book muſt be 
delivered to the Defendant's Attorney, who is to pay his Part for the 
Entry thereof, and for the Entry of the Warrant of Attorney ; and when 


that is paid, then, and not before, the Iſſue upon the Pleadings or De- 
murrer are joined ; for then both Parties are agreed upon the Determina- 
tion of the Matter in Queſtion betwixt them. | 


To traverſe that 
Writ of Error 
pendet, is naught. 

If the Subſtance of 
the Iſſue be ſufficient, 
it is as good as a Tra- 
verſe. 

The Plaintiff muſt 
ſhew his Title upon a 
General Iſſue in Waſte. 

Matter amounting to 
the General Iſſue and 
Special Matter joined 
together, and good. 

Non infregit Conventio- 
nem, is naught. 


in Non Reparando, which cannot be anſwered with a Nox 1nfreett : 
19. But this will be good after a Verdict, it being only 
not an Immaterial Iſſue. ak 


4 


been with an Abſqque hoc, viæ. a Traverſe. Lutw. 


To traverſe that a Writ of Error adbuc pendet, is 
naught; becauſe it is the putting of a Matter of 
Record to be tried by a Jury. 4 Anne B. R. 

M the Subſtance of the Iſſue is ſufficient to eriticle 
the Plaintiff to his Action, it is all one as if it had 
1 1 9 
Upon a General Iſſue in Waſte, the Plaintiff mul | 
ſhew his Title. Latw. 1547. 

Matter amounting to the General Iſſue and Spe- 
cial Matter of Juſtification joined in one entire Plea, 
and good. 3 Lev. 41. | 

Non infregit Conventionem, is naught, becauſe it is 
two Negatives, viz. The Declaration aſſigns a Breach 
3 Lev, 
an Informal, 


Iſſues 
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ſo they cannot be diſcharged but upon Record. 


| where he hat 
| hath executed, 


The Court doth uſe, upon a Motion by an At- 
torney at the Side-Bar, to order double or. treble. 
Iſſues, if they ſee Cauſe, to be ſer upon a Sheriff or 
other Officer, for not bringing in of the Body of 
the Party into Court upon a Cepi Corpus returned, 
or not returning a Writ. 

__ When a Sheriff is amerce 
King, and the Amercement is eſtreated into the Ex- 


are called Jfſues, by Reaſon they are 


levied ouSof the Jfſues and Profits of the S | 
th levied Money upon an Execution, and keeps it in his 
h to return his Wrir, 02 any other Crit which he 


ö 4 * 
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Sſnes on Sheriffs are the. Sums of Boney | 
wherein he is amerced to the King to? the not 
doing of his Duty in his Office: * the what. 
Sheriff's Lands, in caſe 


d in a great Sum to the 


and afterwards, upon ſome Reaſons ſhewn to the 
Court why they ſhould be taken off or diſcharg'd, 


if the Court thinks fit to diſcharge them : 


This 


Iſſues on Sheriffs, 


How to proceed to 
ſet Iſſues upon à She» 
riff for not returning 
of a Writ, or not bring« 
ing in of the Body, 


How the Amerce« 
ments to be. 


_ chequer ; the King, upon Application made, will grant the Iſſues to the 
Plaintiff, cowards the Satisfaction of his Debt. | 

TUhen Iſſues are ſer upon a Sheriff, or other Offi- 
cer, by the Court, for the Neglect of his Duty; 


The Court may dif- 
chage the Iſſues before 
they are eſtreated into 
the Exchequer. 


Court may before they are eſtreated into the Exchequer, which is al- 
s the laſt Day of every Term, make a Rule to diſcharge them; 
they ought to be ſtruck, out of the Eſtreat- Roll, otherwiſe Proceſs 
will iſſue out to levy theſe Iſſues, notwithſtanding they are diſcharged 
by the Order of Court: For as the Iſſues do appear upon the Record, 
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Judge ofthe Ging s Bench cannot be made 
d by CUrit,. but by Conpmilion under the 
Seat Seal, but he may be diſcharged by 
 CUrit ſub magno ſigillo. 5 Ed. 4. 137, 


Judges of the King's % 
Bench, how made and 
rgmoved, g 


Judge ting contra« Thorpe, Judge of the King's Bench, was at the 
ry to his Oath, Will of the King, for his Body, Lands and Goods, 
becauſe he had done à Thing contrary to his Oath. 


Altering a Record: Judge /ngham was in miſericordia Regis, for cau- 
n ſing a Record to be raſed, and making an Amerce- 
ment of a poor Man, ſet at 65. 8 4. to be but 2 5, 


Jodges to avs „ The Judges are to have a Paper of the Cauſes 
Pro to in Cour: Which are to be ſpoken to in Court, wich the Attor- 
gmneys Names againſt each Cauſe, ſent unto them parti- 
cularly at five of the Clock in the Evening, the Day before they are to be 
| ſpoken to in Court. Fill. 22 Car. B. R. That they may have Time to 
conſider of the Buſineſs of that Day, and prepare to ſpeak to it. 
Juſtices of oyer and Juſtices of Oyer Ter miner cannot proceed to 
Terminer cannot try In- try Perſons indicted upon Indictments not preferred 
Page work. ty on 12 before themſelyes; but the Juſtices of Gaol-De- 
ſlices of Gaal. Delivery LIVELY may: Trin. 2.3 Car, B. R. For the Juſtices of 
may. Gaol-Delivery have a more general Commiſſion for 
proceeding againſt, and trying of Malefactors, than the Commiſſioners 
of Oyer and Terminer have. ſs „ | 
Alte Gs The Judges of the Comman Law have no ordi- 
examine Witneſſes in nary Juriſdiction to examine Witneſſes in their Cham- 
theic Chambers. bers; but by the Conſent of the Parties, and Rule 
3 of the Court, they may upon Interrogatories exhi- 
bited in Writing, take their Depoſitions thereunto in Writing; and if 
Occaſion be, there may be croſs Examinations upon Intertogatories 
exhibited, and there may be croſs Examinations of the Party. But ſome 
4 TT ; Things 
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7 Judges. 


For it · is in to the Proceedings in Court. 
here there do ſpecial and 
ariſe upon 8 

Court is not, (for the preſent) ſagisſied 


» 
5 
o 


diſpute : 


* 


ſo they ſaid the Common Pleas had done. Trin. 165 t. 
B. S. This was, That the Attorneys might not de- 


Things which a Judge of this Court doth at in his Chamber, 20 a ju 
of chis Court, are accounted as done in Court. Trin. 24 Car. 1. B. R. 


oubrful Matters a 
the reading of a Record, fo that the Jud 
of the Law, 


4 tia 
6 [1% 


Copies of Records to 
prepared for the 
ges. 


the Court will order cle ſame 8 be put into the Paper, and then the 
Attorneys on both Sides ought. to prepare Books, viz. Copies of the 
Record for the Judges, at the Clients equal Charge, that the Judges 
may upon View of the Record, the better. conſider of the Matters in 
e : For it is the Courſe for the Art sto make their Clients to 
y for ſuch Books in all ſuch Caſes. By Nolle, Ch. J. 

The Judges of chis Court declared, that they OE. 
would not fir longer in Court than till one a- clock Judges of B. R. con- 
in the Afternoon upon the laſt Day of the Term, and 


cerning the Time of 
their Sitting the laſt 
Day of the Term. 


fer their Client's Buſineſs to the laſt of the Term, as too uſually ſome 
do; to the great Toil of the Court, and theit Clients. 


- Juſtices of the King's Bench are the ſovereign Ju- 
Rices of Gaol-Delivery, and Oyer and Terminer. 9 Rep. 
No Commiſſioners of Oyer and Terminer, or Gaol- 
Delivery, can by Law be the ſame Time in the ſame 
County where the King's Bench is ſitting. 9 Rep. 


118. 6. | 
ſſigned for Error, That the Judge 


It cannot be af 
of the Marſhal's Court was not Judge, or nor. pre- 
ſent in Court when the Cauſe was tried. 1 Lev. 311. 

It was aſſigned for Error, That the Judge, who 
tried the Cauſe, had not taken the Sacramenr,'Oaths, 
and Teſt ; and held to be no Error. 2 Lev. 84. 

Where che Judge before whom the Cauſe is tried 
muſt make a Certificate ro prevent Coſts, where ſe- 
veral Pleas are pleaded, by the Statute 4 & 5 Anne, 
ſee Title Coſts. | | inan make? 

Neither che Lord of Ancient Demeſne, nor of a 
Court-Baron, nor the Sheriff in a County-Court, 
are Judges, when the Plea is held by Writ of Right, 
Faſticies, or Admeaſurement of Dower, Hundred- 
Court, &c. But the Suitors are by the Common 


Sheriff is Judge. 6 Rep. 11, 12. 


Juſtices of che King's 
Beach are the ſole Juſti- 


ces of Oyer and Termi. 
ner. | 


No Commiſſioners of 
Oyer and Terminer where 
the King's Bench is ſit- 
ting. 


It cannot be aſhgn'd 
for Error, Thac the 


Judge, who gave the 
Judgment, was no Judge. 


Or had nor taken the 


Oaths. 


Where the Judge 


mult make a Certifi- 
cate to prevent Coſts, 


by the 4 & 5 Anne, 
cap. | 


Who are Judges in An- 
cient Demeſne, Conrrs 
Bzrons, County- Courts, 
Se. when the Plea is by 


Law Judges of the Court. But in a Rediſſeiſin, and in the Torn, the 
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| Adminiſtratoz. | { 
Alignment. bot IS 
Conditions. N Si 
See 5 Damages. f Holle Pooſequi. - 
_ ] Erroz. Nonſuitf. | 


| Execution. | [ Plea. _ - 

{ Fieri Facias. | Reverſal. 
3 W Udicium quaſi Juris dietum, the very Aolte of the 
Judgment, what. Law and Right ; and therefoze Judicium ſemper 
pro Veritate accipitur. The ancient Moꝛds of 


a Judgments are very ſignificant, viz. (Ccnſide- 
ratum eſt, &c.) becauſe Judgment is ever given by the Court upon due 


Conſideration had of the Recozd and Patter befoze them. Co. 


Lit. 39. a. 


When a Judgment It was ſaid, Paſch. 1657. B. S. by Herne Se con- 
upon a Nibil dient ought dary, and 70. Jebel, an ancient Clerk of this Court, 
That a Judgment upon a Nihil dicit ought not to be 
entered by the Rules of the Court, until two Rules, each of them four 
Days, have been given in the Office for the Defendant to plead; the Rea- 
ſon I conceive of giving the two ſeveral four Days Rules was, That the 
Defendant might without a Special Imparlance plead any Thing in 
Abatement at any Time within the firſt four Days; and if the Defen- 
dant did not plead within the firſt four Days, then the ſecond Rules were 
to plead within four Days more peremptorily, at which Time he could 
plead nothing but in Bar; but the Practice is lately altered, the Maſter 


giving now eight Days Rules together. | 


b py See ] udgment by Nil dicit againſt one Defen- 
| ; 1 Part of the Treſ- dant, as to Part of the Treſpaſs. 2 Lat. 1358. 
als. A i 22 

in Chancery reverſible; the King's Bench. Dyer 317. 

. A Miſcrierdia entered A Miſericordia entered in a Judgment for a Capiatur 
or 
abte for Error.  -the Party. 2 Saund. 47. Vide eund. 191, 192, 193. 
Whether a Fine and Capiatur,or a Miſericordia only, upon a Relifta werifica- 
tione, where the Defendant pleaded a falſe Deed to be the Deed of the 


Plaintiff. 4 2 | Jf 


Erroneous Judgment Ani erroneous judgment in Chancery is reverſable 


4 n99g is aſign- js aſſignable for Error, altho' it is for the Benefit of 
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- juan a Defendant beiatrain 
bat or Demurrer, the Vi & urmis ſhall not be 
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ted of Special Matter by 


tried, althoꝰ he had taken Iſſue 9 it; but he 
ſhall be ſined, and a Capiatur awar 
F $7 3 Eo 9 5 Ta 

CUhereone ſhall have Judgment according to the 
Value he counts for. 1 Lat. G6. 


See Judgment for the Deſendant upon Demut - 


rer. to have Coſts according to the new Statute. 
2 Lut. 1418. ; pov 


A Man is to have Judgment by this Court to loſe 
his Hand, Lands and Goods, and perpetual Impri- 


ſonment, ſor ſtriking, or endeavouring to ſtrike, a 


Judge ſitting in Judgment, or ſtriking a Juror in the 


Preſence of a Judge, or for ſtriking in Weſtminſter- 


i & armis ſhall not be 


1 Where Judgment ſhall 
che Value the Plainti 


. bave Coſts, 


i _ 7 
If Defendene be at- 
tainted of Special Mat- 


ter by Judgment, he 
ſhall be fined, and the 


tried. | 


ven according to 

ff 

counts for. 4 
Judgment for Defen- 
dant on Demurter to 


What Judgment a 
Man ſhall have for ſtri- 
king a Judge. Juror, &c, 
and for ſtriking in e- 
minſter-hall, ſitting the 
Courts. 


hall, ſitting the Courts. 22 Ed. 3. 13. Fitz. Judgment 174. Staundf. 38. 


So it is of one that reſcueth ſuch an Offender. 22 Ed. 3. 4, 


Uhere there are ſeveral diſtinct Judgments againſt 


the Defendaar, one of thoſe Judgments may be re- 


verſed as erroneous, and yet the other Judgments 
ſtand in Force. 21 Car. B. R. Where Damages are 
ſeveral, rho* the Coſts are entire. Hob. . 
All Judgments given in any Court of Record, 
ought to be entered in Latin; and if they be in 
Engliſb, they are reverſable by a Writ of Error. 
21 Car. B. R. op” 

No Counſel ought by the Rules of the Court to 
move any Thing in Arreſt of Judgment, except the 
Roll wherein the Judgment is entered, or the Poſtea, 
be in Court : 22 Car. B. R. That the Court may be 


25. 


Several Judgments a- 
gainſt one Defendant 
one of them may be re- 
verſed, and the other 
ſtand in Force. 


Judgments entered ia 
Engliſb ate reverſable by 


Error. 


There ought to be 
no Motion in Arreſt of 
Judgment, except the 
Roll or Pofea be in 
Court. 


ſatisfied that the Matter moved in Arreſt of Judgment is truly recited 
from the Record; for the Court will not rely upon the Allegation of 


Counſel at the Bar. | 
There is a Difference between a cuſtomary Judg- 
ment, and a Judgment given according to the Com- 
mon Law. Trin. 22 Car. B. R. A Cuſtomary Judg- 
ment is a judgment given within ſome particular 
Juriſdiction, by Vertue of ſome Cuſtom aled there. 
It is ſufficient Matter for the Defendant to move 
for a new Trial, if the Plaintiff had not given him 
ſufficient Notice of Trial, according to the Courſe 


of the Court, vis. eight Days excluſive, in London 


or Middleſex, or for rhe Aſſizes; and where a Cauſe 


is to be tried in London or Middleſex, if the Defen- 
dant live forty Miles from London, then it muſt be 
fourteen Days excluſive. | 


DLVol. 2.) 2B 


Difference between 2 
Cuſtomary Judgment 
and one according to 
Common Law. 


It is ſufficient Matter 
for the Defendaat to 
move for a new Tri- 
al, if the Plaintiff had 
not given him ſuffici- 
ent Notice. 


Jf 


* 
on an e foneous Judg- 


ment, sud the — Judgment, and have Judgment upon that vcire facias; 


bers. ud gment upon a" 


| ad " 
cond cannot. be 


tam in redditione 2 quam in aajudicatioue eæecutionis ſuper judicium illud. 


udgment by Defa 
270. Ae 


Kod , tho! he was not 
ubjc&-ro the fick Judg- 
ment. 


n Jud; ment 


is alia * reverſed. 


bebt lies on * ugg. 
ment after a Wit of 
Error. 

Judgment reverſed , 
a, 6. the, Money not 


A Judgment contra- 
ry to the Verdict is 
void. 


warranted by the Verdict, and is but the Affirmance of the Verdict, and 
therefore it muſt not contradict the Verdict, but concur with it in all 


Fhings. 


Sci. fa. may be ſued. 
out after the Year and 

| Day by Stat. 13 Eliz. 
cap. . 


If the Defendant's 
Attorney enter a Plea 
in the Office, the Plain- 
tiff's Attorney cannot 
enter 2 Judgment up- 
on a Nl dicit. 


fice is the Place where the Attorneys on both 


at which 8 built upon 
Judgment is the N of the bs ng + which being 


be given. Which is erranoous, and 
take out a. Scire facias upon chat 


TJ a Jud 
che Painti 


e 


upon chat Sire facies is erroncous al- 
B. R. For if the Foundation be 
and here che firſt 
erroneous, the ſe- 


4 judgment 
Mich. 22 Car. 


it muſt aceds-fall ; 


but the Defendanc muſt bring his Vrit of Error 


—— wen by Default upon a 1 Sen facias, 
recorned againſt one not ſubject to the * — 


ſhall bind him. Rm 19. | 


1 Judgment is a. good Bar: for an Exc- 
cutor in an Action brought againſt him; fot an er» 
roneous Judgment until it is reyers'd; is a good Judg- 
ment. Vaugh 94. 

Debt lies upon a judgment as well alter a Wit of 
Error as before. 100. 

here a was reverſed. 0 it ap» 
peared that the Money demanded was not yet pay - 
able. 2 Saund. 107. 

A Judgment which is given contrary to the Ver- 
dict, which was found in the Cauſe, is a, void Judg- 
ment. Mich. 22 Car. B. R. For the] nt is to be 


Before the Statute of 13 Elie cap. 45. if the 
Vear and Day had been paſt, no Execution could 
have been ſued out upon any Judgment, but che Re- 
medy to recover the Money due thereupon was by 
Action of Debt; but that Scarure hath now given a 
Scire facias. 

If che Defendant's. 3 do enter a Plea, for 
his Client in the Office, the Plaintiff s Attorney 
cannot enter. a Judgment againſt the Defendant up- 
on a Nil dicit for. want of a Plea, alcho? the Plea be 
not given unto. him by the Defendant's Attorney: 
Mich. 22 Car. B. R. and Paſcb. 24 B R. For the Of- 
ides are to inform them- 
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ſelves of the Proceedings in their Clients Cauſes; and the Delivery of 
Declarations and Pleas, &c. by. one Attorney to another i in. their Clients | 
Cauſes is rather Matter of Courteſy and Civility, chan of any. Neceſſity 
or Duty; yet it is the uſual Practice to do it, and very rarely omitted. 
Lese, If Judgment may not be ſigned notwithſtanding, if che Deſen- 
dant's Attorney has refuſed to pay for che * S 


N Four 


% . 


Judgment. 
plaintiff's At 


Four Days aſter the 
the Poſtes into the Court, 


Courſe: of the 
tho Defendant do t 


torney doth bring 
if * ⁊˖ ** 8 by * 
is our, he may enter judgment for his Client by the 
ede 4 Mick. 22 Car. B. R. Except 
or before, move ſomething 


95 


Plaintiff's Attorney 
may enter Judgmear 
four Days after he 
brings the Hees into 
ourr. 


he Court in Arreſt and Stay of Judgment ; but no Judgment upon a 
Verdidt ought to be entered until a Rule given, and ſuch Rule out. * 


here a judgment is arreſted only for miſplead- 
ing, thete the Court will grant a Repleader. Mich. 
22 Car, B. R. To the End a good Judgment may be 
given, which cannot be upon an ill Pleading. Yide 
ante Iſſiie. WO. 4. 
- Where Judgment was arreſted; for the Incertainty 
of the Verdict. Rm. 200. 2 Saund. 171, 

Ulhere judgment given upon Failure of the Re- 
cord before Iſſue joined was reverſed. 1 Saund. 97, 99. 


Alo where it was faid for the Incercainty of the 


Verdict. 1 Saund-154, 155. 
A Judgment was reverſed in this Court for Tau- 
tology uſed in ic, Mich. 22 Car. B. R. That is, for re- 


Where Judgment is 
arreſted for milpleading, 
the Court will grant a 
Repleader. 


Judgment arreſted for 
Incertainty of the Ver- 
dict. 

Judgment on Failure 


of Record, before Iſſue, 
reverſed, = 


Alſo for Incertainty 
of the Verdict. 


Revcrſed for Tauto- 
logy. 


peating the ſame Thing over and over ; for the Law will not ſuffer Barba- 


riſms in the Proceedings thereof; for that will in the Concluſion bring 


all Things into Conſuſion. 

In Eectment for a hundred Acres of Bog and 
other Things; the Plaintiff releaſed his Demand to 
the other Things, and took Judgment for the Re- 
ſidue, Raym. 397. CEE 

_ Treſpaſs /i & amis for taking the Mare Ipſpics 
quer neanon. bona C catalla ſ quen, viz. and ſums them 
up. but doth nor. ſay that they were the Goods: [pts 
quer; and on Demurrer, reſolved the Plaintiff might 
have judgment for the Mare, and releaſe the Action 
for the Reſidue. Id. 395. | 
See the Difference between Judgments in Debt 
and Treſpaſs, where one joint Defendant is acquit- 
ted. 1 Saund. 217. 

In Conſpiracy againſt three; if two are acquitted, 
the Plaintiff cannot have Judgment againſt the thicd. 
I Saund. 239, 240. 


| a Judgment in an Action of Detinue is given con- 
ditionally, that is to ſay, That the Plaintiff recover 


the Thing it ſelf, which is detained, and Damages; and if any Thing 


Plaintiff releaſed his 
Demand as to Parr, and 


took Judgment for the 
reſt. | k 


Treſpaſſes for takiog 
the Mate Ipfius quer and; 
other Goods, bur ſays 
not Ipfius quer. Pl. intiff 
may have judgment for 
the Mare, but iclealc the 
Action for the reſt. 


Difference between 


Judgments in Debt and 
Treſpaſs, where one De 
fendant:is acquitted. 


In Conſpiracy, againſt 


three, two art acquitted. 

Plaintiff cannot have 
Judgment againſt the 
thiid. 


How Judgment is gi - 


ven in Dctiauc. 


be 


lolt, that then he cecover the Value of rhe Thing loſt, Rel. Alr. 101. 
Hill. 22. Car: B. R. viz. Damages to the full Value of che Thing it (elf, 
and alſo for the detaining of it, if there be any ſuch Damage. 


This Court will not now ſuffer a Surety that is 


The Court will not 


bound with one in an Obligation to plead for the ſuffer . Surety co ac- 
Principal to an Action broughc upon this Obligation, knowledge Judgment. 


and acknowledge a Judgment againſt him, altho' formerly it hath 


been 
The 


Defendant has all the 
Term in which a Ver- 
di& was given againſt 
him to move-in Arreſt 
of it, unleſs the Plain- 
tiff have ſign'd it, for 
then he is put to his 


Writ of Error. 


Judges, altho' it be 


in Law. Paſch. 23 


The Court gave Da- 
mages, tho' the Plea con- 
cluded only with petit 
judicium. 

If the Plea begins in 
Bar, and concludes in 
Abatement, the Judg- 
ment is final. 


If D:murrer in A- 
batement be joined in 
Chief, Judgment muſt 
be in Chief. 


Defendant demurs 
partly in Abatemenr, 
partly in Bar; but Judg- 
ment given in Chief. 

If Judgment be given 
ſor mote than the Plain- 
tiff demands in his De- 
claration, it is errone- 
ous; but he may enter 
a Remiſit Damna for Part. 


is as equally Injuſtice, as to deny any one that which is his Due; and it 


ſhall be preſumed 


will demand it to the full; or if he ſho 
be content to demand leſs. | 


Caſe for ſcandalous 
Words ſpoken at ſeve- 
ral Times, and Dama- 

es found ſeverally ; 
1 may be for 
ſome of the Words, 
and a Remiſit Damna for 
the others. 


ſuch of the Words as the Plaintiff was damnified by, and a Nemiſit Dam- 


Bur if the Damages 
be laid entire, and ſome 
of the Words not 
actionable, the Judg - 
ment is erroneous. 


and Judgment in Chief. 


Judgment. 
The Defendant hath all the Term wherein a Ver- 
dict was given againſt him, to ſpeak any Thing to 
arreſt it, if the Plaintiff hath not given his four 
Days Rule, and ſigned his Juy ; which if he 
hath, then it is too late to m and the Defendant 
is put to his Writ of Error; for the Judgment is all 
the Term wherein it was given, in the Breaſt of the 
entered upon Record, the Term being but one Day 
Car. and 24 Car. B. R. | 8 
The Plea concuded petit judicium, omitting Dama- 
ges, yet the Court gave Damages as incident, 1 Lev. 
222. But it is ill upon a Special Demurrer. | 
If a Plea commences in Bar, and concludes in 
Abatement, the Judgment is final. Id 312. Vid. 
2 Lev. 291. Matter of Abatement pleaded in Bar, 


Ik Demurrer in Abatement be joined in Chief, 
Judgment ought to be in Chief. 3 Lev. 223. 


Jf where a Defendant demurs partly in Abate- 
ment, and partly in Bar, the Court gave Judgment 
in Chief. Leid. | 1. | 

Jf Judgment be given for more than the Plaintiff 
doth demand in his Declaration, this Judgment is er- 
roneous ; but the Plaintiff in entring up of his Judg- 
ment, may enter a Remiſit Damna for Part: Paſch. 
23 Car. B. R. For to give one more than is his Due, 


that the Plaintiff beſt knows what is his Due; and 
uld nor, yet it ſufficeth, if he will 

I an Action of the Caſe be brought againſt one 
for ſpeaking of divers diſtinct ſcandalous Words of 
another, and the Damages are found in the Verdict 
or Writ of Inquiry ſeverally for them, viz. So much 
Damages for ſpeaking of ſuch of the Words, and fo 
much. Damages for ſpeaking of ſuch other of the 
Words; there Judgment may be given for ſpeaking of 


na for the other Words which are not actionable: 
But if the Damages be laid entire for ſpeaking of all 
the Words, and {ome of the Words be not actionable, 
there the Judgment is erroneous ; for the Court can- 
not apportion the Damages according to thoſe 
Words which were actionable, and thoſe which 
were nor. | 


Ses Tp ac » wr = 


Jud gments 


Ges Judgment. 97 
| | wen' in inferior Courts muſt be en- nr 6 
dens, Las gaffen, of fn Gen, in Words at ty reren 
length, and not eo conſidtrutum eſt, as the Uſe is in Courts. 

the Courts at 'Weſtminſter ; For if they do not enter 

them ſo, they are erroneous there, tho it be not ſo in the Courts at 
Weſtminſter. Trin. ag Car. B. R. For inferior Courts arc tied ſtrictly to ob- 
ſer ve their ancient Forms, and not vary from them; for if they ſhould 
be permitted to vary from them, many Inconveniencies would quickly 


follow by the Unskilfulneſs-of che Glerks, to the great Prejudice of the 


people. | = 

A Nu in an cnn _ was iy vi h por revert 
Ideo conce(]. eſt per Cur. Whereas it ought to have been Gg br Css 
— Oo Gries - and for this Cauſe reyerſed, „„ 
Rain verſ. Atkinſon, Mich. 16 Car. 2. in B. R. | | 
Mere Actions are removed out of inferior Courts la Agions removes 
into this Court, the Maſter of the Office always up- from inferior Couts Al- 
on the taxing of Coſts, makes an Allowance for the Chrger arias 
Charges in * inferior Court. f . 
Attho' the Plaintiff have ſigned his Judgment a- Plaintiff may accept 
gainſt che Defendant, yet he may wave it if he will, 3. * 8 Judg- 
and accept of a Plea from the Defendant, Irin. 2 3 Car. 
BR. and 24 Car. B. R. For the ſigning of it doth not make it a Record 
4 3 5 ; but if it were entered he could not wave it without Leave 

Court. R 4 | 

A ſpecial Judgment is where. one brings an Action  Whar is » ſpecial 
for divers Things ; as for Example, A Man brings an Judgment. | 
jack inne firme pro tofto, crofto, Gu. and the Plaintiff hath a Verdict upon 
the whole Declaration, and doth wave ſome one or more of the other 
Things for which the Action is brought; in: ſuch SA 
Caſe he muſt relcaſe his Damages to all, and yet he bee the Plaintiff 
may have Coſts of Suit: Trin. 23 Car. B. R. For the mages,and yet may bave 
Colts have no Relation to the Damagas: The Dama- #is Coſts. 
ges ate given entirely by the Jury ; but the Coſts of Suit are increaſed, 
and ſigned by the Maſter of the Office, who can beſt judge of them. 
I a Verdict paſs for the Plaintiff, and the Plain 
tiff will not enter his Judgment upon this Verdict, 2 „e 
the Deſendant may by Motion of Court compel the enter his Judgment. 
Plaintiſf to enter it; and fo it is of a Writ of Enqui- | 
ry of Damages, Trin. 22 Car. B. R. For the Plaintiff ought to be content 
with what the Law gives him; and if the Defendant might not compel 
the Plainciff ro enter it, ho ſhould be hindered from pleading it in Bar to 
— 3 brought againſt him for the ſame Cauſe as the Law al- 

ws him to do. J H. . 5 | 
N any Clerk of this Court Þ not appear to an 8c hed of £3. 0+ 
Action that is brought here againſt him after a C Ra of che Oo. 
2 1 3 * the Plaintiff ug. by of «Bil ld aguind 
frer his Rules for pleading ate out, enter Judgment bim, che Flaine may 
againſt him by abi} dicit. By Woodpard, Clerk of the 2, Jedi bY f 
Court. For a Clerk of the Court is ſuppoſed to be 
always preſent in Court; and therefore, if he will not appear, yet it ſeems it 
ſhall be all one as if he had appeared and refuſed to plead. Jin. 23 Car. B. R. 


(Pol. 2.] 2 C The 


58 


The Court will not 
give Judgment againſt 


Judgment. 
The Court will not give a Judgment which they 
know would be againſt the Law, altho the Plain- 


Law, Tho both Plaintiff tiff and Defendant do agree to have ſuch a Judg- 


and Defendant 


= 


agree to 
it. 4 


not to ert wilfully, 


Judgment reverſed 
becauſe ic was quod te- 
near, Tc. for quod recupe- 
ret, Go. | 

It muſt not be given on 


Default in real Actions. 


Plaintiff ſhall not 
have Judgment, tho' the 
Defendant's Title be 
not good, if his Decla- 
ration ſer not forth a 
good Title for himſclf. 


Priority of Poſſeſſion 


found for the Plaintiff, 


and no Title for the 


Defendant, Plaintiff ſhall 


have Judgment. 


The Court will va- 
cate a Judgment en- 
rered contrary to a 
Rule of Court. 


ment given. Trin. 23 Car. B. R. For the Judges are 
to do equal Juſtice according to their beſt Skill, and 
and againſt their Knowledge, to pleaſe the Partiẽs. 
Judgment in a real Action reverſed, becauſe it 
was quod teneat tenementa, Where it ought to be qu 
Judgment ought not to be given upon Default in 
real Actions, but a Grand Cape upon Default before Ap- 
pearance, and a Petit Cape upon Default after Ap. 
pearance. 14. 105. „ ; by N 
Where ir appears to the Court that the Defen- 
dant's Title is not good, but the Plaintiff hath not 
ſer forth a good Title for himſelf in his Declaration, 
the Court thall never give him Judgment: For it is 
not ſufficient for the Plaintiff to ſay, that the Defen- 
dant hath no Title, ergo I have one; but every Plain- 
tiff muſt recover by his own Strength, not the Do- 
fendant's Weakneſs. e 
Jn Ejectmegt, if it appears by the Record of a ſpo- 
cial Verdict, That the Plaintiff had Priority pf Poſ- 
ſeſſion, and no Title was found for the Defendant, 


recuperet terminum de tenementis. 1 Lev. 99. 


the Plaintiff ſhall have Judgment. 2 Saud. 112. 


Ik a Judgment be entered contrary to the Rule 
of Court made to ſtay the Entry of it, the Court up- 
on Motion will vacate the Judgment, and puniſni 
the Party that entered it, Mich. 22 Car. B. R. ſor 


\ 


his Diſobedience to the Court. 8 


There cin be vo 


Judgment on an imper- 
fect Verdict. 


Iſſue again: Mich, 2 
go farther back in their Proceedings than where the Error was made, and 


TUhere a Verdict is imperſect, there can be no 


Judgment givengupon it; but the Court will grant a 


new Venire facius to ſummon another Jury to try the 


3 Car. B. R. For the Parties ſhall not be compelled to 


chat was by the Jury in finding an imperfet Vetdicte. 


Writ of Error to re- 
verſe -a Judgment in 
C. B. and the Record not 
removed; a Nolte proſe- 
qui may be entered on 
the Writ of Error. 


ſue out his Execution in the Common Pleas, and if there be a Super 


I one bring a Writ of Error to reverſe a Judgment 


Pre in the Common Pleas,” and do not remove the 


ecord into this Court, then the Plaintiff gives him 
a Rule to certify the Record within eight Days, 
which if he doth. not, a Nolle Proſequi may be en- 
tered upon the Wiit of Error, and the Plaintiff may 


ſede as : 


in the Sheriff's Office, he may have a Clauſe in his Execution to this Ef- 
fe, viz. Brevi Domini Regis de Superſedeas ſuper Brevi de Errore prius in con- 
trarium inde direct. in aliquo non obſtante, Mich. 23 Car. B. R. Becauſe he 
hath made no Proceedings upon the Writ of Error, and fo it may be 
accounted but colourably brought, FF 


— 


Where 


- Khere upon a Writ of Error, a Judgment given 


in C. B. for abating a Writ in a real Action, is rever- 


ſed in B. R. the King's Bench ſhall proceed upon 
the Original Writ, and ſhall give ſuch Judgment as 
C. B. ought to have given if the Writ had not been 
abated. 2 Saund. 256. . lp 
- Alſo where in a Wric of Error to reverſe an erro- 
neous. Judgment given in Vreland, or Wales; the 
Court of B. R. ſhall give ſuch Judgment as the 
Courts there ought to have given. Id. 257. 
And where Jad t ſhall be given, notwith- 
ſtanding that the Jury have aſſeſs'd Coſts, where 
they were not recoverable. Bie. 

In a Judgment given for the Plaintiff to recover 


a Sum of Money, che Sum muſt not be written in 


Figures; for if ir be it is Error, but muſt be expteſ- 
ſed in Words at length: Mich. 23 Car. B. R. For a 


Judgment in c. B. for 
abating a” Writ, re- 
vers'd in B. R. B. R. 
ſhall proceed on the 
Original, and give 
Judgment as C. B. ought 
co have done. 22 


Likewiſe in a Writ 
of Error to reverſe, a 
Judgment in Jtreland or 
Wales. 


Where Judgment ſhall 
be given tho' the Jury 
have aſſeſſed . Coſts, 
where not recoverable. 


If the Sum in Judg- 
ment be written in Fi- 
gures, it is Error. 


Judgment conſiſts in Words, and Words are made of Letters, and not 


Jf a Judgment be given upon an Iſſue tried in a 
Cauſe wherein there is alſo Matter of Law in diſ- 
pute upon another Iſſue depending in that Cauſs, be- 
fore the Matter in Law be determined, yet the Judg- 
ment is good: Hill. 23 Car. B. R. For the Cauſes 
have no depending one upon the other. | 
Ak a Priſoner, who is indicted for Felony, will 
not plead to the Indictment, he is by the Law to be 
teſſed to Death; but if a Priſoner indicted for Trea- 


on, will not plead at all to the Indictment, or an- 
ſwers impertinently, and not to the Purpoſe, Judg- 
ment ſhall be given againſt him as if he were found 


of 25 which can ſpell nothing; and Figures may eaſily be al- 


If a Judgment be 
given — * Iſſue 
where Matter of Law 
is. depending in that 
Cauſe on another Iſſue, 
yet the Judgment 13 
good. | 


One indiQed for Fe- 
lony, who will not 
plead, ſhall be preſſed to 
Death: Bur if for Treas 


: ſon, Judgment as if he 


were found Guilty. 


Guilty: Paſch. 23 Car. B. R. by Roll Juſtice in Sit John Stomel's Caſe, as 


I remember 
neſs of the Treaſon above Felony. 
See Judgment in Treaſon for Clipping and Coin- 
ing. 's 98999. 
Ik a Poſtea is returnable in Court the laſt Day of 
the Term, although the Defendant cannot have four 
Days Liberty to ſpeak in Atreſt of Judgment; yet 
by the Courſe of the Court Judgment may be given 
in the Cauſe the ſame Term, unleſs the Defendant 
do move the Court the ſame Day it was returnable 


=" Arreſt of J udgment. Paſch. 24 Car. B. R. 


Vide 2 Saund. 253, 254. Where though the Ver- 
dict paſſed for the one Party, Judgment was given 
at the Prayer of the other Party. 
here Judgment was gad upon a dilatory Re- 
joinder. 1 Saund. 3 18. 


Q. diſferentiam. It ſeems to be in reſpect of the Heinouſ- 


Judgment for Clip- 
ping and Coining. 


Poſies retornable the 
laſt Day of the Term, 
Judgment ſhall be rhe 
ſame Term, unleſs Mo- 
tion in Arreſt be made 
the ſame Day it was re- 
turnable. 


Verdict for one Par- 
ty, and Judgment at 
che Prayer of the other. 


Judgment upon a di- 
latory Rejoindes. 


If 


1 Jadameut. 


OE iy — thy che Courſe of che Court., have 8 Ki. Fa. 
Sg. Fs. wichout Niggi. PEPE withour moving the Court ſor it; and if 


. If unter teh, by che Judgmear be under ten cars ald, the Parry 


lation at che Side. may move far 2 ci. Fa, to revive it at the Side- 


Bar. Paſch. 24 Car. B. R. WD HL, 
One may ſpeak in Arreſt of Judgment given — 
erm 


in Arte et Joggen a Nibil Bleis at any Time dyring dhe fame 
given on 2 Nibil Bit. that the Judgment was ahrained, before Execution 
taken out, if in Debt; or the fling of the Wiit of 
Inquiry, if in Caſe: Paſcb. 24 Car. f. R. For the Defendant is mate favgur- 
ed in a Judgment given Fal him upon a Nihil dia, than where a 
Judgment is given againſt him upon a Verdict; becauſe in the former 
Cale he makes no Defence, but in the latter Cale it is intended he hath 
made his full Defence. | „„ 
Where ene entire Judgment is given againſt two 


Judgment againſt ſeversl Perſons, and one of chem is ad lnfanc, the 


two, one of them an 


Lofant, the whole Judg- Whole Judgment is void, unleſs the Infant be a joint 
_—— Executer with che gther Party: Trin. 24 Cw. B. R. 
For it being void as tothe Infant, and being an entire Judgment which can- 


not be divided, it muſt neceſſarily be void as to the other, and ſo void 


in toto. a NV PN 

x If the Plaintiff do demur to the Defendant's Plea, 
Defendant joins i x99 ths Defendant dÞ join in che Dewurrer, if th 
coy Ae 
G at pond given again 5 im: Tris. 24 C. D. A. For 
and thereby it is implied, that he conſeſſeth the Deſen- 

| dant's Plea to be good, and conſequently that he 


* 


wy . ere a Judgment is intire it cannot be reverſe 
eber be rever'd »s in Part, and ſtand good as to another Part; bur if 
to Part, and ſtand good jt be not an entire Judgment it may: Trin. 24 Car. 
for the other Par. F. R. For an entire Judgment cannot be divided to 
make one Part of it good, and another Part of it to 

be erroneous. * 208 TS. 

If Declaration be Bllt in an Action where Damages are to be reco- 
goad in Pare, and inſuk. vered, if the Declaration be good in Part, and in- 
foicat in Part, 3nd De- lufficient in Part, and the Defendant demurs upon 
Whole, Praintiff ſhall the entire Declaration, the Plaintiff ſhall have Judg- 
_ e ws ＋ MOR ge rH lajd, _ _ be barr'd 
de barr'd for the Reg. for the Religue: 2 Sund. 379, 380. Vide 1 Saund. 

ee, Aan Ayowry be inſufficient, and the Jury fin 
bend infulficiert, againſt the Avowant, judgment ſhall not be reverſed 


and found againſt the A- , 
vowant, Judgment ſhall for Error in the Plea in Bar, ar ather ſubſequent Pro- 


not be reverſed for the a 


2 th „VV. 
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Judgment. 

Ik a Man bring an Action of Debt againſt two 
Executors, and they plead they have not Aſſets, and 
thereupon Iſſue is joined, and it is found that one 
of the Executors had Aſſets at the time of the Action 
brought, but that the other Executor had not Aſſets, 
the Plaintiff ſhall have Judgment to recover the 
Debt againſt that Executor who was found to have 
Aſſets, and a Nil capiat per billam ſhall be entered 


Debt againſt two Ex. 
ecutors who plead they 
have not Aſſets: And 
found that one had Aſ- 
ſets, 'the other nor. 
Plaintiff ſhall have 


Judgment againſt him 


who had the Aſſets. 


againſt the Plaintiff, as to the other Executor who was found to have no 
Aſſets: Mich. 23 Car. B. R. For the Poſſeſſion that one Executor hatli 
of the Teſtator's Goods is not the Poſſeſſion of the other Executor, and 
ſo one may have Aſſets and the other not. Vide 1 Saund. 216, 217. 
Upon Riens en lour mains pleaded generally by Ex- 
ecutors to an Action of Debt upon Bond, the Plain- 
tiff may have his Judgment preſently to be execu- 
ted when Aſſets ſhall happen: 2 Saund. 226. And 
in this Caſe a Miſericordia was entered againſt the 
Executors for their delay, becauſe it was not entered 
on Record, Quod venerunt primo die. Id. 227. Vide 
Poſtea for the Judgment. 3 
CUhere a Verdict is found againſt the Defendant 
upon Plene adminiſtravit, that he hath Aſſets ſuffici- 
ent to ſatisfy the Debt; the judgment upon this 
Verdict mult be entered De bonis teſtatoris fi tantum 
in manibus ſuis habeat adminiſtrand. & fi tantum in 
manibus ſuis non habeat tunc dampna de bonis propriis defendentis, as it is in all 
other Caſes againſt Executors ; but u making out a Fieri facias de 
bonis teſtatoris upon this Judgment, and carrying of it to the Sheriff, and 
ſhewing of him the Poſtea where the Aſſets are found, he will return a 
Devaſtavit of Courſe, and upon that Return the Plaintiff may have a 
Fieri Facias de houis propriis of the Executor, and upon a Nulla bona re- 


Rient en low” mains 
pleaded by Executors, 
Plaintiff ſhall have 
Judgment, ro be exe- 
cured when Aſſets ſhall 
happen. 


How Judgment muſt 
be entered when on 
Plene adminiſiravit plead- 
ed, it is found that · the 
Defendant hath Aſſets 
ſufficient. 


turned, then he may have a Cz. ſa. againſt his Body for the whole Debt 


and Damages. 

Debt (upon Allegation of a Devaſtavit by an Ex- 
ecutor) after a Judgment obtain d againſt the ſaid Ex- 
ecutor, Et judic. pro quer. 1 Saund. 216, 217. 

Jf the Defendant. plead Ne ungques Executor, and it 
be found againſt him, yet Judgment ſhall be De bons 
Teſtator. fi, &c. before he ſhall be charged De bonis 
Propriis. 1 Saund. 217. Vide Eund. 307, 308. 

(here a Covenant is broken by the Executor, 
yer the Judgment againſt him muſt be De bonis Teſta- 
toris ſi tantum, &c. 1 Saund. 112. but not if they are 
not namd Executors. Did. 

Apon Plene adminiſtravit pleaded, the Plaintiff 
comes and ſays, Et pred. quer. ex quo pred. def. per 
placitum ſuum pred. non 22 uin Ein pred. 
modo hic in Cur. prolatum fit factum pred. M. teſtatoris 
nec quin debitum pred. in codem ſcripto ſpecificat. ſit ve- 
Jol. 2.] 2 D 


Debt after a Judg- 
ment on Alteg:tion of 
a Devaſtavit by an Exc- 
cutor. 


How judgment to 
be if Detendant pleads 
Ne mnques Exccutor, and 
it is found 2gaiaſt him. 


How when a Cove- 
nant is broken by aff 
Execuror. 


A ſpecial Replication 
oa Plete adminiftravi; 
pleaded, 


rum 


l - 
* a 
4 


102 


Judgment. 


rum &. juſtum delitum adhuc inſolut. & minime ſatisfatt. ſeu aliter exonerat. 


a6 pro es quod idem quer. non poleſt dedicere quin pred. def. non habet nec die 


impetrationis Brevis original. ipſius quer. nec unquam poſtea hncuſque habuit ali- 


qua bon ſeu catalla que fuer pred. M. teſtatoris tempore mortis ſue in m. 


nibus ſais adminiſtrand, pet. judicium de 3 pred. per ipſum ſuperius pe- 
rit. de tonis & catallis que fuer. pred, M. teſtatoris tempore mortis ſue, G. 
que ad manus pred. df. in futuro devenirent adminiſtrand. &c. And u pon this 


| Prayer Judgment is entered,, and a Writ of Error brought into the 


King's Bench, and there Judgment affirmed, and from thence brought 


into the Parliament, 


8 


2 Saund. 216, 217, 


Debt upon three 
Bonds, one of them is 


not forfeited, yet Plain- 


_ewo. 


tiff ſhall have Judg- 
ment on the other 
Debt ?gainſt Execu- 
tors upon a Bond and 
ſimple Contract, they 
demur to the whole 
Declaration. Plaintiff 
ſhall recover his Debt 
upon Bond, and be 


"barred for the other, 


k | Debt on the Statute 


one of them, be ſhall 


j 


of Uſury for two ſeve- 
ral Sums. Plaintiff de- 
clares inſufficiently for 


recover the other. 


Three Replications, | 


one of them ſuperflu- 


ous; yet the Plaintiff 
ſhall have Judgment on 
the other two. 


In pleading an A- 
ward, all ro be done on 
one Part is omitted, 
Plaintiff ſhall not have 
Judgment for Non- 


performance. 


Judgment with Stay 
of Execution till a cer- 


tain Day; yet Plaintiff 


may ſuc out a Capias, or 
a N. Fa. before that 


Day. | 


but he ſhall not in 
againſt the Bail, unleſs by ſpecial Agreement, becauſe it is to the 


and Judgment was alſo affirmed. Mich. 22 Car. 2. 
Os. 226; 237... 6: | 

Ik in Debt by Bill upon three Bonds, it appears 
that one of them is not forfeited, yet the Plaintiff 
ſhall have Judgment for the 0" be two Bonds. 
1 Saund. 286, | „ 


And if Debt be brought againſt Executors upon a 
Bond, and a ſimple Contract together, and they de- 
mur upon the whole Declaration, the Plaintiff ſhall 
recover his Debt upon the Bond, and ſhall. be barred 
for the other. id. „ 


Allo where in Debt upon the Statute of Uſury 
for two ſeveral twenty Pounds, the Plaintiff decla- 
ted inſufficiently for one of them, the Plaintiff after 


Verdict or Demurrer ſhall recover the twenty 


Pounds, for which he had well declared, and ſhall 
be barr'd for the other. bid. | 

Jf there be three Replications, and one of them 
ſuperfluous, yet the Plaintiff may have his Judgment 
ang the two others, which are ſufficient, 1 Caund. 
11. 1 aber ud pads 
Where in pleading an Award all that which is to 
be performed on one Part is omitted, the . Plaintiff 
ſhall not have Judgment for the Non-performance of 


- 1 


the Award. dem 327. 1 
If che Defendant gives a Judgment with Stay of 

Execution till a certain Day, the Plaintiff may, not- 

withſtanding ſuch Stay of Execution, ſue forth a Ca- 


pias, or Fi. Fa. into the County where the Action is 
laid, returnable before that Day, to enable him at 


that Day to take a Teſfatum againſt the Defendant ; 
that Caſe ſue out a Cætias to warrant a Scire Vo 
reju- 


dice of third Perſon ; and the Capjas ad ſatisfaciengum, in that Caſe, ought 
to be delivered to the Sheriff four Days before the Return be paſt, and 


after the Return thereof, to be filed. Per Magiſtrum Liveſay, & alios, &c. 
Paſch. 21 Car. 2. Regis. i ö * 


It 


* SS SY wy 


aii, B. S. For inferior Courts mu 
ancient Forms ſo far as they are agreeable to Law. 


Judgment. 


Tf in an Action of Treſpaſs and Ejectment 
brought to try the Title of the Land, the Owner of 
the Land, whoſe Title is concerned, will not fave 


If in nn Ejedtment 


do try the Title of 
Land the Owner will 


the Party that is made Ejector harmleſs from all not fare, che Parry 


hermleſs, he may con- 


Prejudice that may befall him by Reaſon of the Suit; fei judgment ie dhe 


he may confeſs Judgment unto the Plaintiff for the 


Land in Queſtion: Mich. 1650. B. S. To avoid far- 


Plaintiff 


$ 4 


ther Trouble and. Charge by reaſon of the Suit which coneer rns bim hae. 


either in Gain ot Loſs ; but if the Owner of the Land will ſave him 
harmleſs, the Court will not ſuffer him to confeſs a judgment. | 


The Court will not ſuffer the Plaintiff in an E- 
jectment, nor the Sheriff where he is Plaintiff, in an 
Action upon a Bail-Bond, to releaſe the Action, they 
being ſuch perſons as the Court takes Notice of to 
be but in the Nature of Truſtees for other Perſons, 
and are anſwerable to and puniſhable by the Court. 


At a Judgment given in an inferior Court be not 


ing to the ancient Form of Judgments given 
there, which is moſt agreeable to Law, ſuch Judg- 
ment is erroneous, and this Court. will reverſe it 
upon a Writ of Error brought: fo 1650. 24 


It is dangerous to take a Jadgment acknowledg'd 
in the Vacation, as of a preceding Term; bur if any 
ſuch judgment be taken, the Warrant of Attorney 
to confeſs the ſame muſt bear Date before, or in the 


obſerve their 


If an. Action be 
broughe on a Bail. 
Bond, neither the Plain- 
tiff in Ejectment, nor 
the Sheriff, if Plaintiff, 
ſhall releaſe the Action. 


If a * in In 


inferior Court be not 


according to the anci- 
ent Form, it is erro» 
REOUS. 


It is not ſafe to take 
Judgment in the Va- 
cation, as of the pre- 


ceding Term. 


Term whereof it is confeſs d; but the ſafeſt Way is to make it a Judg- 


ment of the ſubſequent Term: Mich. 1649. B. S. 
Practiee to do it. | 

a Warrant of Attorney to confeſs Judgment 
be made without mention of any Term when the 
Judgment ſhould be, it ſhall be intended the next 
Term after the Date of it. Hill. 16 Car. 2 R. in 


. R. 14 


Ik one take a judgment which is entered he can- 
not conſent to vacate it, becauſe it is a Record: 


Mich. 1649. B. R. But he may acknowledge Sa- 
tisfaction upon Record, and ſo make the Judgment 


— 5; 4: 

A Judgment was reverſed for theſe Errors, be- 
cauſe the Time when the Judgment was given was 
in Figures. 2. Becauſe the Sum recovered was ex- 
preſſed in Figures. 3. The Venire facias was with 


* 


an Gc. And 4. The Cauſe of Action did not appear by the Record to 


Let it is common 


If the Warrant to 
confeſs Jud gment men- 
tions not any Term, 
it ſhall be intended the 
Term after the Date. 


A Man cannot con- 
ſent. ro vacate a Judgs 
ment after tis enter'd. 


: 


Several Errors far 
which a Judgment was 
reverſed. 


- 


be within the Juriſdiction of. the Court where the Judgment was given: 

1659. Hill. B. S. This was a judgment given in an inferior Court, and 

all theſe Exceptions were ſaid to be good Exceptions, and each of theſe 

is ſufficient to reverſe a Judgment. | | 
| 3 


Where 


9 


F ae ſed for E 
TY ' _ TAhere a Judgment was reverſed for Error in the 
Oe oe Error ia vnire facias. 2 Sound 393. 

A Judgment was tevetſed becauſe it was entered 

Alſo becauſe ir was thug, [eo conſidrrat. eſt ad eantdem Car. whereas it 

. ought to be per eandem Cur. Fill. 1649. 30 Jan. and 

1 Feb. For it might be conſidered at the Court 

which may be meant only the Place where the Court is held, and yet 
not be the Act of the Court, viz. of the Judges of the Court. 

Where, and in what Courts the Entries of the 
22 228 . Judgments are Ideo confideratum eſt generally, with- 
out ſaying per Cur. out ſaying per Car. and where, and in what per Cur. 

| I Saund, 74. | 

After Iſſue joined Alter 45 Hue is joined to be tried by the Plain. 
the Plaintiff may accept tiff and the Defendant, the Plaintiff may if he will 
Sing es Teil mo" without going to A Trial accept of a Judgment 
from the Detendant without any Verdict in the 

Caſe, which Judgment muſt be by Relid#a werificatione oognovit Adbinnem: 
' Paſeh. 1650. B. S. 21 Maii. For the Defendant is not prejudiced by 
it if he will acknowledge the Judgment, and the Plaintiff could have 
recovered no more if he had had a Verdict, and he may wave his Cofts 
if he pleaſe; but if after Hlue joined and entered upon Record, the De- 
fendant will, after Notice of the Trial, bring the Iſſue- Roll into Court, 
and pray, That he may enter a relicta verificatione thereupon, this Court 
will not do it unleſs the Plaintiff's Attorney will conſent to it; and there 
may be very gcod Reaſon for ir, 'becauſe the Defendant knowing thar 
the Plaintiff will recover againſt him if it be but an Action of Treſpaſs, 
or on the Caſe, &c. may upon a relicta werificatione bring a Writ of 
Error without putting in of Bail; but after a Verdict the Defendanr 


cannot in any Caſe bring a Writ of Error without putting in of 


Bail. | EA 
; Jf any Thing be entered in a Judgment, which 

= oy 3 . is not mentioned in the Plaintiff's — upon 
that is not in the De- Which the Judgment is given, the Judgment is not 
bo eg bs good: Paſch. 1650. B. S. Becauſe it is in Part 
OW iven for that which the Plaintiff ſued not for, and 

o the Court had no Conuſance of it. £ 

* 3 It is the ſigning of the Judgment, and taxing 
Jud — 4 mates ens of the Coſts by the Judge or Secondary that makes 
the Judgment: 2 Jalii 1650. Trin. B. S. Becauſc 

the Coſts are to be mentioned in the Judgment. : 

| A Rule of Court was made upon a Motion a: 

Rule that the Se- the Bar, that the Secondary ſhould enter a Judgment 
n in a Cauſe wherein a Trial was to be had, as a 
chat was to be tried, Judgment of the Term next preceding the Term 
by of 3 prece- wherein the Trial was to be, and that the Secon- 
en dary ſhould expreſs in the Rule, that che Rule was 
made by the Conſent of the Plaintiff and De- 

fendant in the Cauſe: 2 Julii 1650. B. S. For conſenſus tollit errorem ; 
2 for 


104 


For otherwiſe the Court: would notthave made. ſuch a Rule co antedate a 
Judgment, and there was otheg-lpecial.Realon, as I remember, ſot the 
doing of it, TA G 1 "ng [> $6 a wares ar 
The Courſe for one ro acknowledge a Judgment, © oo a 
Warrant of Attorney to any Attorney, or ſome par- 24 OP 
' ticular Attorney of chat Court where the Judgment is to be acknowledged, 
ro appear for him at his Suit, who is to have the Judgment acknowledged 
unto him, and to file a Common Bail, and receive a Declaration from 
him, and to. plead Non ſum informatus, or by. Cignovit act ionem, or to let 
it paſs by Nihil dicit, and thereupon Judgment is entered of Courſe for 
want of a Plea. 14 Nov. 1650. B. S. Non ſum informatus, is as much as 
to ſay, that he is not informed by his Client what to plead for him. 
2 Judgment upon a Nihil dicit, in Cale, or Trek judgment on i dt 
paſs, or Covenant, &c. is not a perfect Judgment, 45, C nor perfect till che 
until the Writ of Inquiry of Damages taken out up- Wiitof Eaquiry be exe- 
on this Judgment be executed; but in Debt it is a con 25 
perfect Judgment as ſoon as ſigned, and there needs no Writ of Inquiry. 
16 Nov. 1650. B. S. For the Damages ate to be expreſſed in the Judg- 
ment, which cannot be known what they are, until the Jury impanelled 
by the Sheriff co inquire of the Damages have found them, becauſe the 
Damages were never inquired of by the Jury that ſhould have tried the 
Cauſe, if it had come to a Trial upon a Plea, and an Iſſue joined ; but 
the Debt is certain, and appears in the Declarati. 
Chen a ſpecial. Plea is pleaded, and a Paper- 3 
Book made up, if the Defendant's Attorney doth, bs Re . andÞe- 
not return it to the Plaintiff's Attorney within four Defendanr's Attorney 
Days after he receives it, together with his Hand to does. got join Me 
the joining of the. Iſſue, and the Money for the en- Jann one Dale Judge 
tring of the Iſſue on his Part, Judgment may be en- gainſt the Defendant. * 


: 7 : 
, [4 . * 
4 . 
N 1 - : 
PF N 
* 
= - * 


tered againſt him by the Plaintiff's Attorney by De- 
* Feb, 1650. AL LE . eh 
A ſpecial Plea delivered to the Plaintiff's Attor- 1 
ney, or put into the Office without a Counſellor's N 8 
Hand to it, is no Plea, and the Plaintiff may, ifhis de Fs. and Phintiff, 
Rules are out, and no other Plea pleaded, ſigu his 27 | > Soak * 
Judgment. ; WET 'YF Os 5 * 8 ERS y lign N 
By Rolle, Ch. J. in an Action of Treſpaſs brought 1, Tein dune ui 
quare vi 4 armis, a Capiatur ought to be entered up- 8 armis a capiarur muſt 
on the Judgment whete the Judgment is had before e | 
the Act of Oblivion was made; but if Judgment be che AR of Oblivion wis 
to be given in an Action brought for a Trelpaſsdone made; bur if the Tyre 
before the Act of Oblivion was made, and which is % . p2rdoned by WE 
pardoned, by the Act, 2 pardonatur:ought to be enter- be entered onthe Judg- 
ed upon the Judgment, and then the Judgment muſt ent. 
be thus, Er nihil de Fine quia pardonatur, 169. S8. 
By Gh»,. Ch. J. Paſch. 1656. It is-againſt the No Jodgment to be 


. 


Courſe of the Court to vacate a Judgment, or ro move . * Liſt Day of 
fot an Attachment the laſt Day of the Term. * a 


[Pel. 2. | 2 E 


One 


| Jon, both g 


86 


1 


| There ben Mo- 
tion to nay. a Judg- 


. 


ment given upon 2 N. 
dicit, Kr Writ of Eu- 


Land * 


Likewiſe in Reple⸗ 
vin, where Part is 
2 "the Plaintiff, and 

art for the Defendant. 


To what Day a Jud 


ment ſhall relate in t 


Common Pleas, and to 


whar Day in the King's 
Bench. 


A Judgment ſigned 
— Day the Rules 
were out was held to be 
Irregular. -. 

Where it ſhall be C 


1 


e 10 73 


to give Jodgment. | 


p22 
Stat. 4 & 5 Anne. 
- Eat fine die; _—— : 


In every Aen. a - 
to be m Miſe or elſe a Capiatnr againſt them, 


Miſericordis or Capiatur, 
. chey come gd 
* a 


42745 er eie Writ of Enquiry of Dama. 


ſoins Vid 1 £#8. 849. 855, 861, $63,Oc. 


found 


"hci halls "Oo 
ericordis. | 


A Jillignietit id Dede 
wit 2 5 for want of 


Qions, den 
cading, except particularly mettioned for Cauſes of Demurrer, by the 


One Judgment gives bp: 


- 


es is executed upon chat Judgment, at any Time be. 
fore the Rules are out, and the Writ and Return fi- 
led. Mich. 2% Gar. B. R. For till the Writ be teturn · 


$ may be given upon caſting, Fr 


Several forms of judgments given at che Aﬀſizes 


in Neat Impeait. Id. go 
- The like where in! derm part is fa! oh Ver- 
dif, or adjudged on Beufter for the PHintiff, and 


Part for the Defendant. 2 Lut. 1193 ·0 1199. 


A Juogment in the Common Pleas ſill relate to 
the Eſſoin-day of tlie Term, and ſhall be 4 Judg- 
ment from thar Time, Oo. E#. 102. pl. 2. But à 045. 
ment in the King's Bench Tal! relate only to the firſt 
Day of the Term. 

3 Judgment ſigned the very Day the Rules were 
out, tho not executed until afterwards, was held 
_ and fer afide. 5 Mog. 205. | 
| dement wich a Capiatur is only for a Male- 
Az ory * Judgment in Miſericordia is in a Non- 

nce. Cro. Fac. 348. fl. 1. 224, 631. - 

in a Judgment in Debt it was, /aco confideratum 

Wi % Tecuperet 40s. pro miſis & cuſtagis, omitting 
Words ex aſſenſa ſu ho o per curiam ei adjudicet' ; and 


for this Saule it was revers d. Cre. Fac. 415. pd. 3. 
How 8 ought * 


It whit Caſes the Judges ſhall give Judgment, 
2 as the very Righr of the Cauſe and Mat- 
in Eaw ſhalb appear, without regarding any Im- 
or Deſecks, in any Writ, Return, Declaration, or 


Act for the Amendment of the Law, made 4 G. 5 
_ Anne. Vide Title Demurrer. 

u fine die and fit inte _ both of the ſame 
Effc®. _ Co; Fe: 218: bl. 3. 
In evety Caſe the Lane and Deſendant ought 


unless the Defendant comes primo die placiri, and con- 
elles tlie Action; for it is for the King's Benefit, 


nod may be aſſigned for Ertot by either Party. Oro. Fa. 211. pl. z. 


1. Cre. 505. 


Tom to be upon a 
Nooſuit after Evidence. 
il capiat per billam, 
2 ; 


Ticks 


- Migited fo Error, Tliat where the plaintiff in 
Wis nonftiited after Evidence, tlie Judg- 
ment 1s, 494 the Plaintiff nil capiar ptr billiin, which 
is a Bar; Where it ght te hape been chip 3» miſe 


ricordil 


> I - v, 58 
- 2 > £3 $..4 25 


wo Gut keit Tobi . eſs 


: SLRS 2 
Allo che Judgment is, Q fuer & pig 2 3 
—— pro falſo clamore ſuo, Wiiereas'it ouphe fa ge” * N 
have been (uia non proſeciti ſunt; for it @ghtncs 5 ps 22 4 


t Ker . ler where . - + il 

Judgment upon a Demutrer * A held? ro be e N 5 N * | 

Os. Jac: 21 3. fl. 7 1 | . 

There it appeateth to the Cant. that h& pili. Vene Wi Plato- 

tiff hath ed ſered- a Verdict withour ** and a for | 
Action, 15 ur 8 give Judgment for the Defen-" Þ e 2 . 

dant. 1 6 „ 3. E: 8 hy . W 2% ' 
here Judgment was given for the Plaintith tub Job for. 1 
che Iſſue was found iet him. Oe. Far. 447" Ty: Fae found 


where t 
' Where it appears upon che whole. Record, this. © Wye ic ee hs | 
dbe Plaincif hath no Couſe of Acton, he ſhall never: . 
have judgment. 8 Rep. 120. 133. b. beve inen | 
One judgment cannot ** auotkie Tas” Ode Judgment can- 
ment, no mote than one Obligation can a 5 ou. 
another. Cro. Elix. 817. pl. 5. C 
| In Debt upon a Bond, the Judgment i IS, Q res 8 Danse includes *. ; 2 
cuperet debitum pred & 10 f. pro dumnis occaſum, m ae EEE SO 
and no Mention of pro mifis & cuſtagiis : And good without ir Yor Daun. FEY i 
includes both. Co. Far. 420. pl. 11. 4 
Ik one Defendant be found Guilty for Part, on) IFone be found Gull | 

found Not guilty for the Reſidue, and the g fee Be. p16 Pole eg 

fendant is found Not guilty for all, then the Eatty an I the other Notguil 
is, that the Plaintiff ſhall be i» miſcricordia bur once; 3 9 Tor all, there mall be 
which is ſpecially entered. Cro. Car. 178. fl. 1. bur ene Aike eke. 
An Acklon was brought, and there was 1 Fault in Where the Plaitiix 4 

the Declaration in the not aſſigning of a good Breach miſtakes his Marrer, and | 

in a Covenant; whereupon there was a Demurrer hers is » Judgment 2. 

, im; 8 then 

and Judgment given, Qu querens nil capiat per Billam Een 


$a net Action, 
ſed pro falſo clamore ſuo fit dude in miſtricusdia. Aer- 124 declares 11 ; 
wards the- Plaintiff brings pi he ne Ip, rhe bee * * e 
ſame Matter, and aſſigned che Breach as it * 

to be; whereupon the Deſe __ pleads in Bar the former Action, and 
that it 'was 1 by the Judgment upon the Demurrer: The Plaintiff 
replied; Thar the age e not given upon the 

— of the Ca bar upon a Miſtake in the De- Replies, That Judg: 5 
claration, in not faying, [414 ſo ſet" fertb how in ond ment, was nor given 
have been] The Defcnlant demurr d ee hat Cul 5 wan oth 
the firſt Judgment was a Bar ; but the Courr gave 

Judgment for the Plaintiff. Hill: 3 4 & 35 Cir. 2. B. R. Rot. 847. Seq 


Dyer 37. and 1 * 17 how the 1 2 be — up. 
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Ples is deugbt 3 tis hathGjoined Iſſue | 
_ Plaigtiffib4ll hege. Him yer the Plaintiff {hall have Judgment upon his 
met, tho the 1 be 5 claratio nne 
found againſt him. doc Sclat . "a ee 

eee I Eons Recovery in an Action where the Plaintiff 


"ay. Judgment in Tree, | 
it was 'Capiarwy ; andin ment OUR! 


e W THT hi bo | 4 | aratio 4 l 00 and there is 

44-5: 42 ere che Declaration is good, and chere is a 
Gs the deu aut in the Defendanc's. Plea; altho' the- Plaintiff 
it, Which is found againſt 


A 
4 


* 


nd 
ol — | 


tion is good, and the 


n. Cro. Car. 25. pl. 18, w 


= 


＋ | 


ea a Thing done Vi & amd, the Judg- 
co be entered with a Capiatur 22 


WWWadue to the King; upon which Record, 


"4 


1 
. 


os : 


do not be, bie Party in thoſe Actions is only to be amer- 


Statute. 


- 


e of Outlawry iſſues out of the Crown · Office 


aint the Deldanes but  Copiaters arc now taken away by Act of 


ns Ca the End of this Paragraph): But in Actions upon | 
F. GR ie * Blainriff is 5 to declare with a V7 & armis, — | 
the Judgment apaniithe Defendant ought to be, that he be in miſericor- 
e The Capiatzr, which is Impriſonment of the 
Ro ES dotcil che Fine for the King is paid, is for the 
3323 5 ech of che publick Peace, which every Action V 
eis doth imply: But Treſpaſſes on the Caſe 


* — 
» 


ced, and not to be impriſoned or fined : And this is the Reaſon of the 


different Entry of the Judgments.” | 


Amen bee Note, This Cpiatar in Treſpaſs, Ejefmenr, Al- 
In, what Aliens ene faule, and Falſe Impriſonment, is now taken away by 


0 . ©5 B. C P. rhe Starure 4 & 5 N. & A. cap. 12. and there is in 


cap. 12. lieu chereof 65. 8 4. paid to the Secondary for the 
mine beſore he figns the Judgment; and now che 
Entry of the jugg ment is only as far as the Capiatur, leaving out, Et pra- 


didi us defendens capiatur, Cc. Mich. 8 V. B. R. But note, A Capiatur muſt be 


entered upon Non eſt am pleaded, that being omitted out of the ſaid 
s emthere a Peer pleads Non ef factum, and it is 
. Leck aut be ſound againſt him, rhe Judgment mult be, quod capia- 
encered with-a Copiarer. rar ſor dhe Fine due to the King. Cyo. Eliz. 503. 
1 IF * N * ph. S847 ĩᷣ „ i a; ; | 
Aud where with a But where he pleads Non eſt factum, and after 
| How: to be upon a,» n an Action Qi tam upon a Penal Statute, if it 
Penal Sauter" be for a Sum certain, the Judgment mult be entered 
with a M. ericordia; but where it is De placito tranſgreſſionis & contemptus 
rontra formum Statuti, cc. there it gught to be Capiatur; becauſe that is 
W A; Cui omifſus aur of the Act, the Act extending only 
1 3 n 5 
aaa d Treſpaſs and FjeAment, Aſſault and Impriſon- 
l Mmen r. W „ e 
Muhere chere are ſeveral ſeveral diſtind Judgments 
1 there wiegt ae againſt che Deſendant, one of thoſe Judgments may 
— — 2 be reverſed as ertoneous, and yet the other Judg- 


Defendant, one may be | 
reverſed, and che other ments ſtand in Force. 21 Car. 2. B. R. Where the 


Miſericordi®:  " wards Reli werificatione cognovit actionem, there it 


continue in Force. Damages are ſeveral, tho the Coſts are entire. Hiob. ;. 
* . But not where the Judgment is entire. 


In 


2 


b 


4 


2 edi,” 


that the Plaintiff ſhould recover 0 
Judgment was affirmed,” becauſe the Writ is entite; 


How . the 
muſt be tow e 


fe of 
mom 


*_ 


cap. 12. 


Treſpaſs 7150 three, 
one lets Judgment go 


ns Weed h ky: wp the * Default. | 
; ty and co/. Two pleaded Not 


two who *. no0o!. againſt 
againſt = The Plaintiff enters a Nole 1 * ui, — — * 
as to the againſt whom che Judgment by De. 4 N eech an te 


fault was, 
whom the 50 l. 
was had apainſt one only, viz. a 
che Recovery of 1800 J. was againſt. And held good. 3 Mod drt to 103. 
| Sec-alſo the Parliament Reports, fol. where ir was affirmed. 
 Qervife, and Title = 6-4 og : And Pilford's Caſe, 10 Rep. 117. 4. and 
Heyjdow's Cafe. 1 1 Rep. 5, 6 
Atho* che Defendants ſever themſelves by Plea, How ie is = . 
yet when they ate both found guilty of one and the verliy in an Action 
ſame Battery, dne Damages and Judgment ought to brought againſt two. 
have been given, aud not ſeveral : And if ſeveral 
Damages are found; there ought to be but one Judgment for the Dama- 
; and he ought to make his Election t which he will take his 
dgment. Cro. Elix. 1 * 1 . 
pere in Battery againſt are ſeve- ere in Battery 2 
ral Declarations and iber, and a Verdict for ſeve- 2 
ral Damages, viz. 200 l. nſt Crocket, and 200 J. ſues and: Verdicts; and 
againſt Cocet, and Judgment againſt them for Coſts Jaigment _ 
o 300. Afrerwards Jud gment was given upon Me aud + Wric —— 


and Judgment 5 


* fame Declaration a mf Os, upon a Non informa- awarded. 

tus, and a Writ 129, Sp of Di r awarded, yas” 

and a Vic non miſit wo was enter- How the Judgment 
ſhall be. | 


this Bar- 

for 200 J. 

Cobb,- who was the | Non infor- 
300. for Coſts: And upon a Writ of Error this 
and the Defendants are all charged with one Battery, 1 The bs pf. the 
altho' the Declarations were ſeveral/; and the Decla- . Ta“ r 071002 
with a Simnl cum, thews chat they are 


ed, that it e to . * — 67 u 
Damages were fofind againſt Crocker 


matus Man 200 l. and 


rations bein 

joint Treſj 

ſerve, and may be taken againſt the other. O. Fac. 348. pl. 2. 349. 
Trelpaſg and Afﬀaule againſt three who plead T ſpas * "Fa 


ſeveral Pleas, and are found Guilty, and entire Da- ind upon three ſeveral 


mages given; and aſſigned for Ertor that the Dama- Ives entire ' Damages 


00 ought to liave been found: ſcyerally; bur the ven ? IPs 
udgment was affirmed. - Cro. * 384: 1 1 5. Arg. 
. 2. ] 2 P Crover 


1 H 2 Ph. E P. 


d againſt one of the Defendants againſt De fer i ir go by 


Pide Title 


ors, and thereſore the Damages given againſt the one e ſhall 


ty and ſeveral Damages. 


oninſt two Deſendants who were found 


. 


y Not guilty 


lover, agaiof $50; Guiley ſeverally;ſor Part, .and ſeveral! 
are ſeverally foundGuil- Fi Ir Th 
3. ſericordia againſt the two Defengants, and one Ito iy 
| How the Judgment Wiſcricordia againſt the Plaintiff pro falſo clamore : And 
ſhall be. inſiſted upon for Error, that it being a joint Conver. 
Be v eres [Lion they ought, ge have; been borb found guile 
xy .and a TreſpsG for jointly, and not fo have been ſevered in the Verdi 
=” and aſſeſſing of Damages; or if they might be ſe. 
VvVerec, the Plaintiff oughe to have but che e 
given againſt one of them; as it is in Heydon's Cale. 11 Rep. 5. b. Cu 
ria, The Plaintiff ſhall have ſeveral Damages; for being found ſeverally 
Guilty of ſeveral Parcels converted, he ſhall have Judgment according. 
ly : And it is not like Heyden's Caſe, where there was hut one joint 
and ſole Battery; there, tho ſeverally found, yet the. Plaigtiff ought to 
take his Judgment but for one of the Damages ; but when the Treſpal 
is ſeveral, and ſo found as here, the Plaintiff ſhall recover according 
to the Verdict; ſo this being ſeverally found, and the Converſion by 
them ſeverally of ſeveral Things, the Damages are well aſſeſs d ſeve- 
rally, and the Plaintiff: ſhall have Judgment againſt chem ſeverally for 
Damages, according to the Verdict; alſo the Judgments ia miſericordis 
were well catered. Cro. Car. 54. pl, 8. 55. oh 
 ._  Aﬀault, Battery, and Wounding; qed the Bat- 
Damages found . tery and Wounding Not guilty, and qvead the Aſſault, 
where ie Houta, beve Juſtification : Borh Iſdes found agaigſt the Deſen- 
been bur upon one. dant, and for the Battery and Wounding Six-pence, 
and for the Aſlault a Penny ; whereas chere ſhould 
net have been Damages for the Aſſault, it being included in the firſt Iſ- 
ſue: And Judgment was revers d. Cro. Fac. 251. pl. 5. See Title Molle 
pꝛolequi. 5 1 


Vy the Statute For the Amendment of the - Law, 


The Statute of Jeo- 4 & 5 Ann A it is enacted, Thar all the. Statutes of 


fails aids all Errors, Al 
2 by "Nil dei us of Feofails ſhall be extended to Judgments, which ſhall 
milden of an O. gigi at any Time afterwards be entered upon Confeſſion, 


Writ, Bill, or Warrant Nil Lit, or Non ſum Informatus, in any Court of 


of Artorney. Record; and no ſuch judgment ſhall. be teverſed 
415 A=. nor any NN upon any Writ of Inquiry of Da- 
mages executed thereon, ſhall be ſtayed or reverſed. for any Imper- 


lection, Omiſſion, Defe&, Matter or Thing, which would have been 
aided and cured by a Verdi by any of the Statutes of Feofails, in Caſe 
a Verdict had been given in ſuch Action, ſo. as there be an Original 
Writ or Bill, and Warrants of Ae er: gs 9 Fl FELT” 

16454 n . hat Judgment ſhall be given by the Court by 
be NS on 2 the Statute of 4 & 5 Anne, upon bringing of the 


ing Money into Court. Money into Court, ſee Title Money in Court. 

A writ of Error myſt _... The Statute of I 0 & 11 IW. cap. 14. ſays, | A Wric 
be 8 of Error to be brought upon a Judgment, ſhall be 
* 10 K T du. cap. 14. 727 within Twenty Years, and not afterwards. 


Vide 


itle Erro!. 1 


2 


ws C There 


the Reſidue. and entire Coſis; and one 1deo in nj. 
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2 
E 


bert cannot be n Motion for's tze Trial after 
a Motion in Arreſt of Judgment, but there may be 
a Motion for a new Trial firſt; and if he fail in that, 

he may move in Arrelt of Judgment afterwards. 

' (here chere is a Judgment againſt the Anceſtor, 
and a Sei. fa. iſſues out againſt the Heir and Terre- 
nants, and the Heir and Tettenants are returned 
ſummoned ; and the Heir hath'a Releaſe by him 


which he doth not plead, but Judgment is had a- 


gainſt bim by Default; this judgment will ſtand 


If Man doch” noc 


8 


A new Trial eangot 
be moved for, after a 
Motion in Arreſt of 
Judgment. \ 7 


* 


at the Return of the 
Sci. Fu. plead a Releaſe, 


"or any other Mitter 


which he hatch, he will 
be barred. ? 


good againſt him : And an Asdita Qserela will not lie, becauſe he might 
well have pleaded his Releaſe ; and he having once ſlipt that Opporti- 


7 


moned, an Audits Querela would then well lie. 

In an Appeal of Maihem, Damages were found 
againſt one Defendant for 30% and againſt the other 
100 and the Plaintiff prayed” Judgment againſt 
both for the 100 / and. Coſts: And aſſigned for Er- 
ror, becauſe the Plaintiff did not releaſe the Dama- 
ges for the 50 J. Sed nen allocatur : For the Acceptance 


nity, ſnall be for ever ſorecloſed; but if he had nor been returned ſum- 


* 


In an Appeal of Mai- 
hem 100 1. againſt one, 
and gol. againſt the 
other; the Plajotif” 
takes Judgment for the 
1004. wichour releaſing 
the 50 J. and good. 


of the 100 l. Damages, is a Wayer of the 501. Damages; therefore the 


50 l. Damages a | 
Ik a Verdict be given after the Term, altho' by 

Adjournment, no Judgment can be given upon that 
Verdict, until the next Term following : For ſuch 
Proceedings cannot be in the Vacation · time; for the 
Judgment is the Act of the Court, and the Court 


need not to be releas'd. © Cro. Car. 192. pl. 2, 3 


No Judgment can be 
given upon a Verdict 


after Term, until the 


next following Term. 


firs not but in Term; and until there is a Return of the Poſtea at 
the Day in Bank, no warrantable Judgment can be given. 


Ejeũment againſt Baron and Feme, both are found 


guilty ; the Baron dies ſince the Ni, prius, and be- 
fore the Day in Bank, becauſe it is in the Nature of 
an Action of Treſpaſs, and the Feme is charged for 
her own Act: Adjudged that the Action did continue 


fe 


d. 12. 1 0 | 2 | 
Trover againſt Baron and Feme, for the Trover 


Part found for the Plaintiff, and Part for the Defen- 
dant: And Judgment that the Feme fit in miſericor- 


dia, and that che Plaintiff pro falſo clamore ſuo quoad 


reſiduum unde Defend” acquittati exiſtunt, fit in miſericor- 
dia: And aſſigned for Error that the Feme was i» miſe- 
ricordia, whereas it ought to be the Baron and Feme 
fint in miſericordia ; and ſo it is in Treſpaſs quod the 
Baron and Feme capiantur. e 


\ ol 4 2 1 ; - 
A . hd v4 * A 7 K ads # 2 , 
OY" TP PE. 3%. 1 : 4 * & 4 "FEI, 
8 k » * " 
1 4 v. * N WP a . 2 1 
4 , n n : 
3 Dy S LI * 1 F { * * 
„ 7 * 


0 i 9 5 * WY 1 Ci * g Al 4 
E \ \ FI LT AT - L4 iN 3 3, 2 8 4 
WOOL Ns 8 «TO þ W 
5 N 1 VERSES 7% 4 15 $6 hrs We," 

® n T9 P 4 ads No th 


againſt her, and Judgment was entered againſt her 
ole, becauſe her Husband was dead. Cyo. Far. 356. 


and Converſion of the Feme, during the Covettute; 


How the Judgment 
ſhall be . an 
EjeQment againſt Ba. 
ron and Feme, the Be- 
ron digs after the N, 
print, and before the 
Day in Bank. 


&- 


How the Judgment ; 


muſt be in Trover 2- 
— the Baron and 

eme, for the Conver- 
ſion of the Feme after 
Marriage. 


Bron and Feme muſt 
te in miſericordis. 
Where topiantur. 


Another 


66623 


6k Another Error aſſigned was, at it was mot g cat 
. inde fine dic ; and farboth theſe Bergrs reverſed! Cre. 
" -.__-  J46, 439. Þ. 12. 440. RE Gra Car go: $.:5.407- 
Debt againſt Baron and = Debt againſt Baron and Feme upan 2 Bond of the 
| Feme on a Bond of the Feme dum ſola, and upon "non e fam a Verdict 
Jong 2 8 was found ; and Judgment againſt che Baton in Mi- 
2 dale 2 ſericordia, and a Capiatar Againſt the Feme, when it 
E ſhould be c aunt — ere * | 
How to be in Tre Treſpaſs for taking away of Goods; the Ver- 
poſs, Pare forthe % Part for:the Blaingiff- and Pare for the 
11 nes Defendant ; ang che Judgment was entered th 
de recover his Damages for the Part G ge De 
fendant capiatur; and the Plaintiff * N fat 
refiduo : And aſſigned for Ercor. that it thould be N Mga 
pro refiduo. Sed non allacatur; and it was:athemed.: Aare, Caſe . 
e T a judgment de obtained; but the Plaintiff 
- When the Plaintiff doth not take our *Execuoion: upon this Juggment 
cannot have Execution in 2 Year and; 4 Day get alter che Judgmenc 
after the Year and a given, the Plaintiff cannot then take our Eurcu- 
1 tion until he hath revived this Jadgment by a 
5 Sci. fa. 3 which Sci. fe. is to gite Notice to the 
Defendant, to ſhew. Cauſe why the Plaintiff ſhould nat rake out 
„ | Execution upon. the Judgment : Which Writ he 
nur muſt have bis may hae withour Motion by the Oausſe of the 
50. .. Cautt, if che Judgment be under ten Vears ſtand- 
ing; but if the Judgment be above ten Vears WW 1 
ſtanding, and no Execution hath been taken oue,: fuch a judgment WW | 
n cannot be revived by a Sei. fa. without a Motion 
But then muſt have and Leave of the Court: But the Caunt doth not 
a Si. fo, uſe to deny a Sri. fa. ia ſuch a Caſs _. 
* | 2 Fe 51 n G oF fa- 
ow to continue n cigs, Capias ad ſatiofaciendum, or Algęit, ets 
Roi e upon d them returned, and enters them 5 the Koll 
©  ,"  tinue chem on upon ghe Roll, and have either 
a Heri facias, Capias ad ſatisfaciendum, or Elegit, without a Sei. fa. 
PAY a Judgment be unduly obtained, and ſuffi- 
The Court will va. Cient Proof: thereaf be made unto che Court, the 
cate a Judgment un- Court will vacate the Judgment, and reſtorn the 
aul obne. Party damnified by it te de ig dhe ſame Con- 
| dition that he was in before the Judgment, and 
oftentimes makes the Aggreſſor pay Colts. . 
Trover againſt three, Im an Action of Trover againſt three, one pleads 


: 


2 22 ww „ 


* 


che drbem Deer? Nat Guilty, che onher two ſpecially; dhe Plaintiff 
which. ig a Demurrer. demurs.to their Special Plea and: tries his Iſue, and 
The Iſſue is tried, hatha Verdict and Judgment thereupon; afterwards, 


_ = Plaintiff bath s before Judgment againſt the other two, the Plain- 


A Nolle Proſeqws is en. tiff enters à Nolle Proſequi : And held, That if the 
tere pion ch other Noll Profſequi had been before the Judgment it had 
3 
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wo. How it is. diſcharged the whole Action; for it had been in the 


Nature 


# * * 


HMolle Proſegui. 


; other Not Guilty, and a Demurrer is joined upon 
the Special Plea, and Judgment for the Plaintiff, and 
a Weir of Inquiry of Damages; the Plaintifi may 


| his Action as to the Iſſue; bur let him take care 
ro enter his Judgment before he relinquiſhes his 
Action. See Roll. Alr. 1. | 

1 A Retrarit entered before Judgment for one of 
the Defendants releaſeth all the reſt ; but after Judg- 
ment it ſhall extend only to him for whom it is en- 
tered. 1 Roll, Rep. 233. See Title Retrarit. 

Jf upon a Demurrer to a Declaration the 
Judgment is, Quod querens nil capiat per Billam ſed 
pro falſo clamore ſuo 1 inde in miſericordia; this Judg- 
ment is final, and a Bar to any other Action to be 
brought for the very ſame Matter: Hill. 34 & 35 
Car, 2. Rot. 847. B. R. But the Plaintiff may after- 
wards make his Declaration right, and then proceed, 
and the Pleading of this Judgment ſhall be no Bar. 
But if this Judgment ſhould be pleaded in Bar, then 
he muſt reply Specially, and ſhew where the Fault 
was in his Declaration. 

CUhere there is a Declaration and there is a Spe- 
cial Plea, and a Demurrer to the Plea, and a Judg- 
ment pronounced for the Defendant, the Judgment 
muſt not be that the Plea is good in Law, for that 
would be a perpetual Bar to the Plaintiff; but ic muſt 
be Quod querens nil capiat per billam; and then he may 
amend his Declaration, and bring his Action de novo. 

The Judgment for the King upon an Information 
of Intruſion muſt be Quod def. de iutruſione, tranſ- 
| greſſione, & contemptu convincatur : And thereupon a 

- Commiſſion ſhall iſſue out to inquire of the mean 

Profits. 3 Leon. Cale 195, to 147. 

. In Detinue the Verdict was for the Plaintiff, 
Damages 7 /. Coſts Six-pence ; and if the Bond 

cannot be reſtored then they aſſeſſed 20 l. Dama- 

ges belides the 7 /. and Judgment was entered that 


[Yol. 2] 2G 


Nature'of a Releaſe in Law to the other; ſo alſo it | 
had, if the judgment had been againſt them all, 
and the Plaintiff had entered the Noll Proſequi for 

the two; for a Nonſuit or Releaſe; or other Diſcharge 

of one, diſcharges the reſt. Fob. 70. See Title 


Treſpaſs againſt two, one pleads Specially, the 


rake his Judgment for theſe Damages, and relinquiſh 


When the Noelle Pro- | 
ſequi diſcharges - the 
whole Action, and when 


not. 


Trefpaſs againſt two, 
one plcads ſpecially to 
which is a-Demurrer, 


and Judgment for the 
Plaintiff, 


What the Plaintiff 


may do ſafely in this 
Cauſe, = anda + 


A Retraxit before. 
Judgment relesſes all, 


but only extends to 


| himſelf after Judg- 


ment. 


What is a Final Judg- 
ment upon a Demur- 
rer. ; 


But if the Matter | 
will bear an Amend. 
ment, the Plaintiff may 


do it in another Aion, 


How the Judgment 
muſt be where Judg- 
ment is given for the 
Defendanc upon a De- 
murrer to his Plea, 


How the Judgment 
ſhall be upon en In. 
formation of latru- 
ſion. 


How the Verdict aad 


Judgment ſhould be in 
Detinue. | 


he ſhould recover the 7 J. and Six-pence, and the Bond of 20 J. and a 
Diſtringas was awarded to the Shetiff: And upon a Writ of Error this 
Judgment was reverſed, becauſe it ſhould have been conditional, viz. 
the ſaid Bond; or if he cannot have the ſaid Bond, (which Words, 


And 


114 _  Jadginent 
2 if it cannot be delivered, were omitted) then the 20 l. Oo, Fac. 681. 
pf. 19, 682. . 0 : * | 


How udgment to be Þ 
in an Aion of 'Waſte. Waſte. 


$> *. 3%. 


© RS 


Cro. Car. 452. fl. 24. 453 
Tho' a Judgment be Hence by a Judge, of by the 


he Roll ate, ide Secondary, yer if it be never entered it ig ug Judg. 


ing is only the War. and the Signing of it is but the Warrant of the 
"ou for the Entry of Judge or Secondary, for the Attorney to enter the 
Judgment. | VVV 
How Judgment to be BY a Rule made by the Court of King's Bench in 
figned and entered. Michaelmas Term, 1705. it was ordered, That from 
M aand after the Firſt Day of the next Hillary Term, 
every Judgment in Debt, Cafe, Covenant, Treſpaſs, Troyer, or. any 
other Action, ſhall be entered fairly on the Roll, or àn Iucipitur thereof, 
before ſuch Judgment ſhall be ſigned by the Secondary, or any Judge of 
The Names to be cg. this Court, and the Names of the Plaintift and De- 
tend ia Bk fendant, with the Attorney's Name, ſhall be enter 
8 ed in a Book to be kept hy the Secondary of the 
Court for that Purpoſe, for which nothing ſhall he paid but the ancient 
and accuſtomed Fee for entering ſuch Judgment. | 
2 A Judgment may be entered as to one Iſſue, and 
Ine, Tonk 2 Nolle Proſe a Nolle Pr ofequi may be entered as to another Iſſue. 
gui to the other. This is where there are two or more Iſſues. 


— 


Bp the Statute of 8 & 9. W. cap. 10. ſe. 6, For 
_— the Plaintiff he better Preventing of YVexetions Suits, it is enacted. 
or endant die af. aq 8.3 * 
ter ſuch Interlocutory That if any Plaintiff die after an Interlocutory 5 and 
Judgment, the AQtion before a Final Judgment, the Action ſhall not ahate, 
— — ate if ſuch Action might be originally proſecuted and 
Srl fr maintained by the Executors or Adminiſtrators of 
ſuch Plaintiff And if the Defendant. die after ſuch, Interlocutory Judg- 
ment, and before Final Judgment therein obtained, the ſaid Action ſhall 
not abate if ſuch Action might be originally proſecuted or maintained 
againſt the Executors or Adminiſtrators of ſuch Defendant. And that 
the Plaintiff, or, if he be dead aſter ſuch Interlocutory Judgment, his 
Executors or Adminiſtrators, may have a Sci. fa, againſt the Defendant 
(if living) after ſuch Interlocutory Judgment; or if he died after, then 
againſt his Executors, or Adminiſtrators, to ſhew Cauſe why Damages in 
ſuch Action ſhould not be aſſeſſed and recovered. by. him or them. 
And if che Defendant, his Executors or Adminiſtrators, ſhall appear 
at the Return of the Writ, and not ſhew any ſufficient Matter to arreſt 
the Final Judgment, or being returned, ſunfmoned, ot after two Nichils 


returned ſhall make Default, then a Writ of Inquiry of: Damages. ſhall 


be awarded, which when executed and returned, Judgmeanr final ſhall 
be given for the Plaintiff, his Executors or Adminiſtrators, proſecuting 
ol ſuch Wrir of Scire facias againſt ſuch Defendant, his Executors or Ad- 

miniſtrators. a 4 | | * 
That if there be two or more Plaintiffs or Defen- 
dants, and if one or more of them ſhall die; if the 
Cauſe of ſuch Action ſhall ſurvive to the ſurviving 
| - Plaintiff 


See Cre. Jac. 1 9. 


"I 


| 1 


2 


ow the Judgment ſhall. be in an Action of 


Judgment. The ſigu- ment: For until it is recorded it is no Judgment; 


2 Keen „ 22 away 


Plaintiff. or Plaintiſſs, or againſt the ſurviving Defendant or Defendants, * 
the Writ or Action ſhall not be thereupon abated; but ſuch Death being > 
ſuggeſted upom the Record, the Action ſhall proceed at the Suit of the 9 
ſurviving Plaintiff or Plaintiffs againſt the ſurviving Defendant or De- 


-- Chen at a Trial the Defendant is called (which . 


is uſed to be done three Times diſtinQly by the Crier h. 7M" the coking of . 
of the Court) to come forth, or elſe the Inqueſt ſhall i — * * 


be taken againſt him by Default, and he doth not 3 
appear, the Inqueſt ſhall, at the Prayer of the Plaintiff, be awarded by 
the Court to * 2 auer r. Defendant by Default; that is, viz. 
That aſterwards he ſhall not challenge any of the | Wo 
Jurors (that Advantage, and ns alle, being _—_ 
oft by him by ſuch Default) but he may give Evidence in the Caſe upon 
the Trial, in the fame Manner as if he had appeared. I 
Ik che Plaintiff will not bring his Poſtea into the | | 
Court, according to the Rules of the Court, that * fodouye 1 4 
the Defendant may have Time to ſpeak in Arreſt of is brought into Court. 
Judgment, the Court will ſtay the Judgment until 
the Plaintiff Mall move for Judgment ; which he cannot do without 
| bringing his Poſtea into Court, and giving Notice thereof to the Defen- 
dant's Attorney. And he may thank himſelf for this Trouble and De- 
lay, by not bringing in of his Poſtea as he ought to "Hp | 
have done. The like Law is in Caſe of a Writ of ee Wat of In 
A Judgment cannot be entered until after the When Judgment is 
| Poſtes is brought in and entered in the Office, and 52 e ett upon a 


a Rule given thereupon for the Defendant to ſhew 
Cauſe (if he hath any) why Judgment ſhould not be entered againſt 

him, chat the Defendant may have Liberty to offer what he can find out 

of the Record and Proceedings to arreſt the Judg- „ 
ment; bur after the Rule is out, or if Judgment be „Net until che Rule is 

not arreſted, then it may be entered up, - 

here a Weit of Exror is brought returnable in Ho the Proceedings 

Parliament upon a judgment given in this Court, re upon 2 Writ of Er- 

and the Judgment is affirmed: or reverſed in Parlia- 4 Fchament. 

4 N Advts _ 1 mn the Houle 

ot Lords, directed to this Court, ſignifying either xx... : | : 

the Affirmation or, Reverſal of che ee which 3 A Hoe 

Affirmation or Reverſal is entered upon the Record *fHimed Judgment. 

from whence the Writ of Error was tranſcribed; ſo 

that this Court may, if affirmed, award Execution thereupon; if revers'd - 
award a Writ of Sci. fa, for Reſtitution thereupon, if the Money be le- =—_ 
vied, or elſe give ſuch Judgment chereupon as ought to have been given. _ 
Hill. 23 Car. 1. B. R. For. Execution ought always to iſſue out of this = 
Court, where the judgment was given, upon the affirming thereof; and 
the Writ of Error was only to try whether the Judgment was good; and 
not to alter the Way in making out of Execution. 


* 

1 I 

2 n | L 
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The Plaintiff may 
enter his Judgment up- 
on a Peremprory Rule 
for want of a Plea 
withour Motion, ex- 
cept in caſe of an Ia- 
dictment. 


How Judgment 2 
gainſt an Executor up- 
on a Covenant broken. 


How Judgment muſt 
be enter'd againſt Exe» 
euror or Adminiſtra- 
tor. 


Prom what Day Lands 
are bound, by the Sta- 
tute 29 Cat. 2. cap. 3. 


Judgment. 


Jf a Peremptory Rule be given for the Defendant 


to plead at a certain Day in a Civil Cauſe ; if he 


do not plead accordingly, the Plaintiff may enter 
judgment againſt him withdut moving of the 
Court: But if it be an Indictment, Information, gc. 
in the Crown · Office, or in a real Action, there Judg- 
ment cannot be entered without a Motion in Court 
for a Peremptory Rule. = 

UUhere a Covenant is broken by the Executor, 
yet the Judgment againſt him muſt be De bonis teſt a- 
toris fi tantum, &c. 2 Sannd. 112. 

here an Action is brought upon the Aſſumpfit 
of the Teſtatot, there the Judgment mult be De boni: 
teſtatoris: But where it is upon the Promiſe of the 
Executor, there it muſt be of his own Goods, 


1 Leon 44. 


By the Stature Of Frauds and Perjuries, 29 Car. 2. 
cap. 3. No Lands are bound but from the very Day 


whereupon the Judgment is ſigned Dane Judge, or 
Maſter of the Office, and the Day of Signing there- 
of entered on the Margent of the Roll whereupon the Judgment is en- 
tered: And allo the Day of the Month and Year of Inrollment of the 
Recognizance, which muſt be ſet down in the Margent of the Roll 
whereon the Recognizance is enteted, which they take care to do upon 
the Signing every Judgment for Debt or Damages, and entering of every 
Recognizance. And if an Elegit be ſued out upon this Judgment of 
Recognizance, your Elegit mult be as it was before this Statute, viz, 


That the Sheriff ſhould deliver a Moiety of all the Lands which the De- 
feendant had, Die Mercurii (for the Purpoſe) prox. poſt 
Ak * bg _ e Quinden. Paſche quo die judicium præ dict. redditum fuit, 


as the Record of the Judgment is; for there can be 
no Judgment but in Term- time. And as to the Entry of the Judgment 
the Statute makes no Alteration : Bur when an Ejectment is brought 
upon this Elegn, executed and returned, and entered or filed, for the 
Recovery of Poſſeſſion of the Lands extended upon this Elegit; then at 
the Trial you mult give in Evidence a Copy of the Judgment, where- 
upon the Elegit iſſued out, with the Day and Year when figned, and 
from thence, and not the Day mentioned in the Writ to be the Day 
when the Judgment was obtained, doth the Plaintiff's 
Title begin. So likewiſe in the Caſe of a Recogni- 
Zance. 


When the Plaintiff's 
Title begins. 


All Judgments for 
Debt by Confeſſion, 


N acted, That the Clerk of the Eſſoins of the Com- 
415 Ul. f . cap. 2. mon Pleas, Clerk of the Dockets of the King's 

Bench, and the Maſter of the Office of Pleas in the 
Exchequer, thall before the laſt Day of Eaſter-· Term then next coming, 
cauſe to be put in an Alphabetical Pocket by the Defendants Names, a 
Particular of all Judgments for Debt by Confeſſion, Nen ſum Infor matuu, 
or Nihil dicit, entered in the reſpective Courts of the Term of St. Hillary 


3 preceding, 


By an Act made 46 5 V. & M. cap. 20. it is en- 
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| Judgment. 11 
preceding, which ſhall contain the Names of the Plain- 4 
riffs, Defendants, his or their Places of Abode, and "00 > men 
Title, Trade or Profeſſion,if any-ſuch be in the Record, and che Debr, Da- 
mages and Coſts recovered thereby, and in what County City or Tow 
the Actions were laid, and the Namber-Roll of the Entry x ka A a 
that every Clerk of the Judgments, and every other Clerk of the C 
mon.Pleas and King's Bench, ſhall wiehin ten Days before che Ti 
aforeſaid, bring to the reſpective Clerk of the Dockets Notes in Wi | 
ting of all the Judgments by them, and every of them, entered of he 
ſaid Term of Sr. Hillary, upon Verdicts, Writs of Enquiry B 
and every other Judgment for Debt or Damages, in all Things as af 4 
ſaid. Alſo the Clerks in the Exchequer ſhall do the like, ro 1 End che 
ſame may be by the Clerk of the Efſoins of the Common Pleas Cie k 
of the Dockets of the King's Bench, and Maſter of the Office of ple 
in the Exchequer, entered in the reſpective Dockets befote · menti d in 
Manner and Form aforeſaid. And alfo, that rhe ſaid Officers and C. ks 
of the ſaid Courts ſhall: before the laſt Day of Michaelmas Te = 
coming, and in every Michaelmas Term next afrer, make, or — — 
made, the like Docket as aforeſaid, containing all ſuch Jud ment i FH 
e N ** 7 — Trinity Terms then laſt paſt in fach Mith- 
ner as aforeſaid. ſhall alſo che laſt of | 
and in every Hillary Term after, "Pony 9 2505 * 0 55 
Docket in Manner and Form aforefaid, of all ſuch Judgm i f * 
*T erm of Sr. Michael then laſt paſt, which reſpective Docket "hall 5 
fairly put into, and kept in Books of Parchment, in the rel} 2 J ffi 
ces before named, to be viewed and ſearched b all e 
Perſons at ſeaſonable Times, paying 4 4 2 no 
more, for one Term's Search for Judgments againſt 
ous 87 by 7 Forfeiture for Omiſſion or Neg- The Forf 
100 J. one Moiet * e Forfeitute. 
wy to the N . e * = tha 
Allo, no Judgment not docketted ſhall Ic 
| Purchaſor or Mortgagee, or have any — 1 £ Med by » Jadg wear 
gainſt Heirs, Executors, or Adminiſtrators, in their docketted. | 
Adminiſtration of their Anceſtors, Teſtators or 1 1 | 
teſtates Eſtates, This was a temporary Act, bu nf de perpe 
At; & ] „ Act, but made perpetual by aa 
t the Clerk of the Dockets be paid for ev 
Judgment upon Verd ict, Writ of 1 Oy The Clerk's Fees 
rer, and every other Judgment by them entered, 4 4. 
over and above the Fees due. This Act was wh &8 
r. ann 8 U. "Uk e | 7 ID. cap. 26. 
udgment ro bind the Goods, may |& 
2 the Defendant's Death, . 8 
1 of Frauds and Perjuries ; becauſe that Saree Beach * u bled tie 
as made only to help Purchaſors. Freckletor and Goods, not Lands as 
"— | of * 2 Jac. B. R. 4 | 
0 a Peri faci 
ae the De A; amr was taken out, and executed A Fi. fa executed 
ther the Le en Death, and el good Caſs tw Din 
U a Ripſtey. Mich. 2 Je: 2. B. R. 3 
2 © £ Allo 


How much the Search 
to be. 


Ao in an Action on the Caſe brought againſt the 
Notice of che Day "+ Sheriff, for a Return of a Nulla bsna upon a Heri 
ſigning of the Judg- facias, although Judgment was figned after the Teſte 
_ oaly to help of the Writ of Heri facias, and both the Judgment 
W and Fieri facias were of Hillary Term, but the Judg- 
ment not ſigned until March afterwards, yet it was held good. And the 
Court declared, That they would not make any Uſe of the Day of 
ſigning of the Judgment, but only to relieve Purchaſors as the Statute 
intended. Hill 2 & 3 Jac: 2; Stamper and Kinſey. 5 
— ES of Attorney to confeſs Judgment be 
er in che War. made, without mention of any Term when the Judg- 
rant, it ſhall be intznd- ment ſhould be, it may be entred within a Year 
ed to be the next Term. aſtet the Date of it. But if it be more than a Year, 
How the Afﬀdavit to it cannot be entred without an Affidavit, that the Par- 
be. —_ * ties are living, and the Money not paid; and upon 
this Afﬀidavit; there muſt be a Motion for a Rule of Court for it. 
I the Defendant in an Ejectment will not appear and plead, there 
muſt be an Affidavit made of ſufficient ſetving of the Declaration, and 
then Counſel muſt move upon that Affidavit, ro have Judgment againſt 
their own caſual Ejector, if the Tenant in Poſſeſſion doth not appear at 
the Day, to be appointed by the Court, which will be granted, if the 
Affidavit is ſufficient 3 and a Rule will be thereupon made, That unleſs 
the Tenant in Poſſeſſion will appear, and become Defendant within ſuch 
Time as the Court thinks fir, that Judgment be entred againſt the ca- 
| ſiual Ejector. Note, The Declaration in Ejectment, 
00 Vhen the Declaration ought to be delivered before the Eſſoin - Day of the 
: ſucceeding Term, and not on a Sunday: And (if in 
| the King's Bench) it mult be delivered to the Tenant 
| When 9 wed himſelf, or to his Wife. And alſo you muſt move 
1 — ebe the next Term after your Declaration delivered for 
3 Sch Judgment againſt the caſual Ejector, otherwiſe the 
Court will put you to deliver your Declaration de novo, and the firſt 
Delivery ſhall be void. hs | 
How to be where the Upon a Motion in Arreſt of Judgment, the Court 
Court is divided, was divided, two Judges againſt the other two. The 
Plaintiff muſt have his Judgment; becauſe the Court 
being divided, they can make no Rule to hinder the entring up of the 
Judgment upon the common Rule given for Judgment, upon bringing 
in of the Poſtea, or the Return of the Writ of Inquiry into the Court; 
unleſs they have made a Rule at the firſt to ſtay all Proceedings until the 
Court ſhall otherwiſe order. LM | 
How Judgment ſhall How a J udgment ſhall be at the Aſſizes upon a 
be at the Aſſizes upon a Verdict upon a Quare impedit. Lutw. 905. 4. 
Noa 9 Hol a judgment in Replevin ſhall be, where Part 
where Part is found for is found for the Plaintiff, and Damages and Coſts; 


the Plaintiff, and Part e 
5 and Part for the Defendant, and Damages and Coſts. 


How to be when ſome Lutw. 1 194, 1197. 
of the Defendants plead Hol Judgment ſhall be when ſome of the Defen- 


Matter of Abatement in . 
Bar, and Judgmene by dants plead Matter of Abatement in Bar, and Judg- 


Default againſt others. ment by Default againſt the others. Lutw. 1343. 
4 | 


MG a. oo. i... al ron toe fi. 


In 


Judamenf. 


In Debt, Parr is fourid for the Plaintiff and tlie De- 
fendant is acquitted of the Reſidue, the Judgment 
muſt be quod quer in miſericordia for that Part where- 
of rhe Oifendanc is acquitred'; other wiſe it is Error. 
O. El. 699. pl. 12. . 
Nn an Avowry for 
Plaintiff, L 
have been, and Part for the Avowant; the finding of 
Damages and Colts for the Plaintiff, is void; for 
when Part is found for the Avowant, he ſhall have a 
Return with Damages and Coſts. Cro. Fac. 473. pl. 3. 
Judgment given in B. R. upon an Iſſue and De- 
murrer out of the Petty-bag. 1 Lev. 283. 


Rent, Part was found for the 


UUhere a Judgment for the Defendant was re- 


verſed, and a new Judgment given for the Plaintiff. 
x Lev. 310. ONE 7 gue oi oath 
Dow the Judgment ſhall be againſt Husband and 
Wife, Executors, becaule ſhe can have no Goods, 
2 Lev. 161. 


 Avoidable Judgment may be pleaded till revers'd . 
becauſe until reverſed it is a good Judgment. 3 Lev. 
203. 3 | 2 5 
| The Court may amend their Judgments. of the 
ſame Term, but not of another Term; becauſe tlie 
Term is but one Day in Law. 3 Lev. 430. 


pow Judgments ſhall be againſt Infants, ſee tit. 


4 z 


Inkants. N CCC wy 
The Judgment in a Formedon was, quod petens re- 
cuperet ſeifinam de uno meſſuagio & duabus acris terre & 
aſture, not ſaying how much the Land was, and 
— much the Paſture; and held to be ill for this In- 
certainty, and was reverſed ; tho moved that it might 
be qaffirmed for the Meſſuage; which the Court 
ſaid, the Common Pleas might have done by giving 
judgment for the Meſſuage only: But here the 
Judgment being entire, cannot be affirmed for Part 
and reyerſed for Part, but muſt be teverſed for the 
Whole. Cyo. Car. 47 1. pl. 3. — 
Debt againſt three as Executors; one appears up- 
on the Summons, and confeſſes the Action; and Judg- 
ment quod recuperet debitum againſt the three, and 
have Execution againſt them ge bonis teſt#oris in their 
Hands, Si tantum, &c. and tlie Damages De bonis 
propriis of him who appeared, and Miſericordia a- 
gainſt them all; then there iſſued out a Sci. ff. 
Inquiry, and a Devaſtavit found, and a Sci fa. il. 
ſued out, and two Nichills returned. Execution was 
ſued againſt them all, and aſſigned ſor Error, 
That the Appearance was upon the Summons, 
and not upon the grand Diſtreſs, and ſo out of 


9 E, 3. cap. 3. 


and Damages and Colts; which ſhould not 5 
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. How the Judgment 
in Debt to be where 
Part is. found for the 


Plaintiff, and Part for 
the Defendant. 


a an | Avowry for 
Rent, Part found for the. 
laintiff, Part for the 


Avowant, the Avowant 


ſhall ha@Damages,Coſts 
and Return, and not the 


Plaintiff, 


, Judgment in B. R. 
upon an Iſſue and De- 
murrer out of the Petty - 


bag. 3 

1 for the De- 
fendant reverſed, and a 
new Judgment given for 
the Plaintiff. 


How to be againſt Ba- 
ron and Feme Execu- 
tors. 


A voidable Judgment 
may be pleaded till re- 
vers'd. 


| The Court may a» 
mend their Judgments 
the ſame Term. 


How Judgments ſhall 
be againſt Infants, 


A Judgment in a For- 
medon reverſed for In- 
certainty, De duains a- 
cris terre & paſturæ, and 
ſays not how muck- 
Land and how much 
Paſture. 


At intire Judgment 
cannot be affirmed foc 
Part, and reverſed for 
Part. 


Debt againſt three Exe- 
cutors, one appears up- 
on the. Summons, and 
confeſſes the Action and 
Judgment againſt all. 
three and Execution De 
bonis teſtator ſi, Cc. Et {i non 
the Damages de bonis pro- 
priis of him who appear. 
ed; and a Sci. f. Inqui- 
ry .againſt them all, 
and a Devaſtavit found, 
and Judgment upon the 
Sci. fa. | 

And upon a Writ of 

Error reverſcd, becauſe 

not within the Statuts. 
E. 3. cap. 3. 


Allo 


120 


And Miſeriemdis a- 
ainſt them all, where 
it ſhould not have been 
againſt any of them. 


Juſtices of Ni, Prias 
may give Judgment 
upon a Man attainted 
of Felony or Treaſon. 


11D, 6. Cap. 1 


Judgment. 1 
Allo it is Miſericordia againſt all three, whereas only 
two appeared; and againſt him who appeared upon 
the Summons, no M;ſericordia ought to be; and for 
theſe Errors reverſed. Cro. Car. 564. ph. 9. 

- Juſtices of N Prius may give Fadoment, as well 
where a Man is acquitted of Felony and Treaſon, 
as where he is thereof attainted, and may award 
Execution to be made by Force of the ſame Judgments. 


\ 


* 


Juriſdiction of Courts. 


Juriſdictions ; which if they exceed, then whatever they do is erroneous, 


A County. Palatine 
need not certify their 
Juriſdiction. 

But inferior Courts 
muſt. | 
The Courts at Weſt» 
minſter will take Notice 
of the Juriſdiction of 
other Courts. | 

Nothing intended to 
be out of the Juriſdi- 
tion of a ſuperior 


Court, but what appears- 


to be ſo: Nor within 
that of an inferior Court 
unleſs alledged. 


Difference between 
free Chapels and others. 


23 Car. B. R. So that the Ordinary is not to intermeddle with them in 
any Thing that doth concern them, or to viſit them; whereas all other 
Churches and Chapels are within the Juriſdiction of ſome Ordinary, and 
may be viſited ; but I ſuppoſe the King may grant a ſpecial Commiſſion 
to Vilitors to viſit and reform as they ſhall ſee: Occaſion. 


-» 


diction of a ſuperior Court, but only that which ſpe- 


Juriſdiction. 


"Courts. 1 
Declaration. 
See] Abatement. 


* 


\ÞE Courts at Weſtminſter have Juril 
diction all over England: All the other 
Courts are confined to their particular 

A County-Palatine-Courr need not certify their 
Juriſdiction. 1 Saund. 74. 
Inkerioꝛ Courts ought to certify their Juriſdiction. 
ibid. 
Ok the Juriſdiction of what other Courts the 
Courts at Weſtminſter will take Notice. ibid. 
Nothing ſhall be intended to be out of the Juriſ- 


cially appears : But on the contrafy, nothing ſhall 
be intended. to be within the Juriſdiction of an infe- 
rior Court, but only that which is expreſsly al- 
ledged. ibid. | WT 
The eſſential Difference betwixt free Chapels and 
other Churches and Chapels is, that all free Chapels 
are free from the Juriſdiction of the Ordinary: Hill. 


als tn CC Lond fans |_ Li 


The 


Juriſdiction. 1201 


10 The Juciſdi&ion of a Court where a. Cauſe is TIO 
7M 43 cannot be extended farther in relation , Cort 2 — 
to that Cauſe by the Conſent of the Plaintiff and tended farther than of 
Defendant, than of Right it ought to extend: Paſch, Righr. 

24 Car. B. R. For this would be for the Parties 


* * & (as it were) a Court which was not before, for the Trial of their 
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Cauſe; and by this Means the Juriſdiction of every Court would grow 


co be unlimited, which would be inconvenient. 


Chis Court hath no Conuſance of the Proceed- 
ings in Parliament: Paſch. 24 Car. B. R. So held 


in John Lilburn's Caſe: Becauſe the Parliament is the 


Supreme Court, and ſubject to no other Court. 
This Court hath a general Juriſdiction to reform 

the Abuſes of all Perſons in their Behaviour through- 

out all England; and the Abufes and Miſcarriages 


B. R. has no Conu. 
ſance of the Proceed- 
ings in Parliament. 


Extent of the Juriſ- 
dition of B. R. 


of all Courts of Juſtice throughout all England: 9 Feb. Hill. 1649. B. S. 
3 Julli 1650. B. S. For the good Behaviour of all Perſons doth much 


conduce to the Peace of the Nation. 
Although Hereſy or Schiſm are not properly tria- 
ble at the Common Law, if a Court of Common 


Law have Conuſance of the principal Cauſe where- 
upon theſe depend, they may be there determined, 


and the Judges will conſult with, and hear Divines 


| thereupon. 5 Rep. 58. 


Pleas to the Juriſdition of a Court ought to 
be at the firſt, and not after Imparlance, and he 
thar pleads ought alſo to give Juriſdiction to another 
Court. See Co. Lit, 303. 2 H. 7. 16, 17. 22 H. 


. 
He that pleads in Diſability of the Perſon of the 
Plaintiff or Defendant affirms the Juriſdiction of the 
Court, and therefore cannot plead againſt it. 35 H. 
6. 12. 
Ik the Court of Chancery do grant a Habeas Cor- 
us to a Priſoner that is in the Cuſtody of the Mar- 
ſhal of this Court; this Court hath no Power to 
reſtrain the Priſoner ſo long as the Habeas Corpus is in 
Force: 3 Julii, 1650. Trin. B. S. In the Caſe of 
Sir Arthur Smithies and Workman : For if it ſhould be 


fo, this would be for the Authority of one Court to 


interfere with another. 

This Court hath Juriſdiction over all the Courts 
of England in all Mandatory Writs: 10 Feb. 1650. 
B. S. Which are ſuch Writs which proceed out of 
this Court, as the Superintendent Court, and Supreme 
Judicature. | 5 

This Court hath Power to grant a Mandamus to 
a College, ro command them to admit a Fellow 
there: Dr. Patrick's Caſe. Trin. 18 Car. 2. Reg. in 

(Vol. 2.] | — I» 


* 


Where Hereſy and 
Schiſm may be deter- 
mind at Common 
Law. 


Pleas to the Juriſ- 
dition muſt be before 
Imparlance. 


Plea in Diſability 
affirms the Juriſdicti- 
on. 


If the Court of 
Chancery grant a Ha. 
beas Corpus to a Priſoner 
in Cuſtody of the Mar- 
ſhal, this Court cannot 
reſttain him. 


B. R. has Juriſdiction 
over all other Courts 
in Mandatory Writs. 


May grant a Mands- 
mus to a College to ad- 
mit a Fellow. 


B. R. 


© 
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Alfo for the Admiſ- 
fion of a Mayor, Cc. 


But cannot command 


any Perſon or Corpora-. 


tion to elect. 


Ho to declare upon 
a Recerdare out of a 
County-Coort. 


Tho' Damages can» 
not be more in an Hun» 
dred-Courr, yet they 
may be more with 
Coſts. 


Office, bur on 


Yuriſdictlon. 
B. R. And alſo for the admitting a Mayor, Bailiff, 
Alderman, Pariſh-Clerk, &c. or other Perſon who 
is elected into an Office, and refuſed to be admitted; 
or turned out of his Office when admitted: But 
Note, A Mandamus will not lie to command any 
Perſon or W r to elect any Perſon into an 
y to admit them when elected, vel 
cauſam figniſſcare. x 
See in Title Declaration, how to declare upon 
a Recordare removed out of an Inferior Court, where 
the Damages are under 40s. 
Cahere Damages are laid under 4os. in an Hun- 
dred-Court, Coſts may make it amount to more: 
But where it is laid above, in ſuch Caſe it is all Co- 


ram non Fudice. 2 Mod. 102. 


Jury and Juroꝛ. 


The Court will order 
a Secondary to return 
a Jury, if they ſee 


zuſe. 


, 
A Jury of Merchants 
order'd to be return d. 


Sec Uenire Facis & Venue. 


X Gn Chief Juſtice. This Court will order 
the Secondary to return a Jury to try a 
Cauſe at the Aſſizes, if they ſee Reaſon 
for it, without both Parties conſent, or elſe 

this were to thwart the ordinary Courſe of Pro- 

ceedings, and obſtrud Juſtice. 

The Court was moved, that a Jury of Merchants 
might be returned to try an Iſſue between two Mer- 
chants, touching Merchants Affairs, and it was 


anted: Hill, 21 Car. B. R. Becauſe it was conceived they might have 
tter Knowledge of the Matters in Difference which were to be tried, 
than others could, who were not of that Profeſſion. 


They may take No- 
tice of a Record, but 
cannot try it. 


Juror dwells in one 
Pariſh, and holds Lands 
in another: He may 
be return d upon a Jury 
as of che Pariſh where 
the Lands lie, 


A Jury may take Notice of a Matter of Record, 
but they cannot try it: Mich. 22 Car. B. R. For 2 
Record muſt be tried by it ſelf, and judged of by 
the Court. 

I a Juror do inhabit in a Houſe that is in the 
Pariſh of Dale, and do occupy Lands that do lie in 
the Pariſh of Sale next adjoiniog, and he is returned 
upon a Jury as of the Pariſh of Sale, this is well 
enough, although he do not dwell in Sale: Paſth. 

1 é 23 Car. 


Samos Bn yy S - 


4 


Jury and Yuroz. 
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3 Cur. B. R. For he ſhall be ſaid to be as well of the Pariſh where the 
Lands lie which he occupieth, as of the Pariſh where he inhabits: For 
he is a Pariſhioner in Sale though an Inhabitant in Dale, and he may as 


well be ſaid of Sale as of Dale. | | 
No Writ of Alias, or Plur diſtringas Jur cum 
tales, for the trying of Iſſues at the Bar, ſhall be 
ſued out before the precedent Writ of Diſtringas Fur 
with the Panel of the Names of the Jury to it an- 


M0 | * ſhall be delivered to tlie Secondary of this 


No Alias or -Pluries 
diſtringas to be ſued out 
before the Diſftringas 
Jur' be delivercd to the 
Secondary. 


Court, to the intent that the Iſſues forfeired by the Jury, for their not 
appearing upon the ſaid precedent Writ, may be duly eſtreated. Per 


Cur. Hill. 14 and 15 Car. 2. 


In Caſes where it is conceived an indifferent Jury 
will not be returned between the Parties by the She- 


In what Caſes che 
Court will order the 


riff of the County where the Venue lies, the Court Sccondary co ſtrike a 
upon Motion will order the Sheriff to attend the Jy 

Secondary of the Office with his Book of the Free · holders of the Coun- 
ty where he is Sheriff, and the Secondary in the Preſence of the Attot- 


neys on both Sides to ſtrike a Jury: Trix. 23 Car. B. 


R. But there muſt 


be probable Matter ſhewed to the Court, why an indifferent Jury may 


not be had, elſe the Court will make no ſuch Rule. 
Upon a Motion and an Affidavit made in Court, 
that the Cauſe to be tried at the Bar, is a Cauſe 
of very great Conſequence, the Court will, if they 
ſee Cauſe, make a Rule for the Secondary to name 
forty-eight Freeholders, and each Party to ſtrike out 
twelve by one at a time, the Plaintiff or his At- 
torney to begin firſt, and the remaining twenty- 
four ſhall be the Jury to be returned for the Trial of 
che Cauſe. Trin. 23 Car. B. R. | 
A Tenant chat is within the Diſtreſs of a Lord 
of a Manar or Leet, ought not to ſerve upon a Jury 
in a Cauſe that concerns the Lord : Mich. 23 Car. 
B. R. For it ſhall be preſumed he may not be in- 
different, in regard of fearing to dilpleaſe his Lord, 
under whoſe Diſtreſs he lies. | 
CUhere Jurors come out of two Counties, one 
of one County mult be ſworn, and then another of 
the other County; otherwiſe it is Error. Hob. 3 30 
It is the Cuſtom of London, in an Action of 
Waſte, to return the Jurors out of the four next 
Wards to the Place waſted. 2 Saund. 252. Gc. 
After a Juror is (worn he may nor go from the 


Bar until the Evidence is given, and the Directions 


of the Court, for any Cauſe whatſoever, without 


Upon Affidavit in 
Court, that che Cauſe 
is of great Conſe» 


quence, the Court will 


make a Rule for the 
Secondary ro nam 
twenty- four, Frechol- 
ders. 


Tenant within Di— 
ſtreſs of a Lord may 
not ſerve on a Jucy 
where the Lord is con- 
cecued. 


When Jurors * come 
out of two Counties, 


how they muſt be 
ſworn. 


How a Jury in Loxz- 
don to be in a Action of 
Waite. 


A Juror ſworn may 
not go from the Bar 
withour Leave. 


Leave of the Court; and although he have Leave he muſt have a Keeper 
with him: So cautious is the Court to prevent all Suſpicion of ſiniſter 
Proccediogs in the Trial of Cauſes. Paſch. 24 Car. B. R. 


Where 


Y 
N 
| 


* 
n 


* ; . | | , 
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4... Wherea Trial is to be for a Thing that concerns 
if — 1 be the Under · Sheriff, or the High- Sheriff, the Venire 
. 1 ” muſt be awarded to the Coroners to return the Jury: 
. Trin. 24 Car. B. R. For here ſhall be no Favour ſup. 
poſed; but if the Trial concern the High- Sheriff, and the Jury. ſhould'be 
returned by his Under- Sheriff; or the Trial concern the Under · Sheriff, 
and the jury be returned by his High-Sheriff, there muſt be preſumed 


in theſe Caſes Favour. . ; of" 
The Jury ought not to have any Writing with 
ME Mes ke them when they go from the Bar, which hath not 
them that has not been been proved, although ſuch Writing hath been given 
proved, in Evidence unto them: For though it be given in 
Evidence, yet if it be not proved, nothing can be 
directly concluded from it; and therefore the Jury is not to have it to 
guide their Conſciences by. Mich. 2.4 Car. B. R. el 
3 | CUhere it appears to the Court that the Jury have 
3 g what Cafes 2 JUry been unlawfully dealt withal to give their Verdict, 
| gs they are finable: Vaugh. 153. But they are not 
VE un; * finable for giving a Verdict contrary to their Evi- 
© dence ; but if it be in a civil Cauſe an Attaint will lie againſt them: 
. Ibid. 144. to 149. Neither are they finable where an Attaint doth not 
3 lie. Did 145. | 
* | c The Jury may find Matter of Record, if they do 
| 3 1 leit it of their own Knowledge. For Example, If the 
own Knowledge. Jury do know that Fohs at Stile levied a Fine of his 
Lands in Dale to F. N. they may find that ſuch a 
Fine was levied: Paſch. 1650. B. S. 10 Maii. For a Mans own Know- 
ledge is more certain than any Evidence can be given. 
There are three Grand juries returned every Term 


[ 


4 


3 Three Grand Juries £ 
Nee ſerve in this Court, every Jury conſiſting of fix 
ſerve in B. R. teen, ſeventeen, eighteen, nineteen or twenty Jurors, 


or more, to inquire of Offences Criminal committed 
in the ſeveral Parts of the County of Middleſex through the whole Coun- 
ty. The Reaſon why there are three Juries is, becauſe there are three 
Hundreds in Midaleſex,and for every ſeveral Hundred there is a particular 
Jury returned to ſerve for that Hundred only. 
3 Though a Man be very aged, yet if he be of 
but of able Body, nor an able Body, and not infirm, he is not to be excu- 
excuſed from ſerving ſed from ſerving upon the Grand Jury. 
on # Grang Jury. One Butler, a Man of ſeventy-two Years of Age, 
A Min of £venry. Was denied by Rolle Chief Juſtice, to be excuſed to 
two Years old nor ez. ſerve, becauſe he was of an able Body, and had his 
cus'd, and why. Senſes and Underſtanding perſect. Hill. 1651. 
| B. S. | | | 
Nor a Man who has One that hath no Freehold in the County, or is 
no Freehold in the a Conſtable, or. a Surveyor of the High-ways, is not 
dbl. , + Coo- thereby to be excuſed from ſerving upon the 
___ Grand Jury : For ſmall Excuſes muſt not ſerve to 
protect Men from ſerving the Publick, which is to be preferred above 
any private Intereſt, Paſch. 1651. B. S. by Rolle Chief Juſtice. 
I L The 


Jury and JYuro?. 

ors that appear at 2 Trial ſhall nat have 
_—_ lowed them, if the Cauſe be not 
Paſch. 1652. B. S. For 


The 
their 2 N 3 

| want OI jurors: 
x any s of no Benefit to any Body; and 


heir Appearance 1 
COTE is no Reaſon they ſhould receive any 


ecompence. | 
wy ror is withdrawn he is ſtruck out of 


Chen a Ju 
the Panel by the Secondary. 


Apon a General Iſſue the Jury may find a Re- 


cord, but not upon a N tiel Record pleaded. 1651. 


B. S. For there the Record muſt be tried by it ſelf. 

Ik but eleven of the Jury be ſworn, if the twelſth 
Man do ſtand by, and hear all the Evidence thar 
was given to his Fellows, he may be ſworn after- 
wards, and paſs upon the Trial: By Rolle Chief 
Juſtice, 1654. Paſch. B. $. For the Jurors are ſworn 
to try the Iſſue. 

The Jury may take Depoſitions taken in Chan- 
cery, and exemplified there, given in Evidence to 
them, from the Bar with them ; bur if they be nor 


. exemplify'd they may only look upon them in Court, 


but not take them with them out of the Court. 1654. 


B. S. For to ſee them is no more than to hear them 


not ſo authentical if not exemplify d. 

In all Caſes where an Alien is Plaintiff or De- 
ſendant, the Trial, whether Civil or Criminal, ought 
to be Per medietatem Linguæ, and a Suggeſtion to be 
made upon the Record to that Purpoſe; and when 


Jurors that' appear 
not to have their 
Charges, if the Cauſe 
be not tried for want 
of Jurors. 


Juror withdrawn is 
ſtruek out by the Se- 


0 condary. 


On a General Iſſue 
the Jury may find a 
Record, but not upon 
Nal tiel Record pleaded. 


If but eleven be 
ſworn, and the twelfth 
ſtands by and hears the 
Evidence, he may be 
ſworn afrerwards and 


paſs upon che Trial. 


They may take from 
the Bar Depoſitions 
taken in Chancery, if 
exemplify'd, otherwiſe 
nor, 


read, and they are 


Where the Jury 
ought to be de reater a« 
te Linguæ. 


the Jurors appear they ſwear one Engliſb and one Foreigner, and ſo on 


till they have a full Jury. | 

It is not neceſſary in a medietate Linguæ that the 
Foreigners ſhould be all of the ſame Country that 
the Foreigner is of, who is to have the Trial; ſo 
that they be Foreigners, and every Man of a ſeve- 
tal Nation, it is ſufficient. 

By the Statute of 8 & 9 W. 3. cap. 9. it is en- 
ated, That all Juſtices of the Peace are required 
and commanded at the Seſſions of the Peace that 


Not neceſſary that 
the Foreigners be all 
of the ſame Country. 


The AQ concerning 
Juries, 8 t 9 W. 3 
cape 9. 


| ſhall be holden next before Michaelmas, yearly and every Year, to iſſue 


forth Precepts to the teſpective Conſtables within their reſpective Coun- 
tics or Diviſions, thereby requiring them to make ſuch Return of Per- 


{ons to ſerve upon juries, as by the Act made the 
firſt Seſſion of the Parliament of 7 & 8 V. z. cap. 32. 
is directed. Bur now by a Statute made 4 & 5 
Anne, For the Amendment of the Law, it is enacted, 


Firſt Scſſion of 1 & 8 


Ul. 3. cap. 32. 
4 & 5 anne, 


Venire to be de Corpore 


That every Venire Facias to try any Civil Cauſe in tes, 
any of Her Majeſty's Courts at Meſtminſter, ſhall be 
awarded of the Body of the proper County where 


ſuch Iſſue is triable. | 
[Yol. 2.] 2 K AJury 


well. * Copy was ſhewn to them, but not the Releaſe it 
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- A Jury may find a Thing which is not given utito 

_ hee hoy yy 22 if they do know it of their own 

Knowledge: For they may inform themſelves of the 

Truth of the Fact they are to try by all poſſible and lawful Means they 

can, and ate not ſolely tied to the Evidence given at the Bar; and 

thereſore they ought to be De Ficineto: But a Juryman ſhall not give 
Evidence of a Matter of Fact to his Companions without being (worn. 
+» The Jury found that the Party releaſed all his 

— ye of a Releaſe Right in the Land, and all Demands; but that only 


foun 


mm Fa & 


_ ky -- I 

— 
* - - 
A : 


— . 


ſelf: And it was held, That this Releaſe might be 
well found in this Manner to defend a Poſſeſſion. Cro. Eliz. 863. 
pl. 41. 3 | 
The Omiſſion of a Jury to inquire of Damages 
* 15 — on a Nonſuit in Replevin, may be ſupplied by a 
Damages, may be ſup- Writ of Inquiry. 5 Mod. 77. 118, 119. 
plied by a Writ of In- SI | 
* The firſt twelve Men returned upon a Jury that 
* on. >; "ok do appear, are to be ſworn and try the Cauſe, if 
F none of them be challenged : But if ſome of them 
be challenged, and the Challenge is alſo made good againſt them, then 
ſo many more of thoſe that remained above the Number of twelve ſhall 
be taken in Order as they ſtand in the Panel to fill up the Number that 
wanteth, to make it a full Jury. 3 DJ 
Jf more than twelve Men do appear at a 'Trial, 
Nr * * then after the twelve are ſworn, the remaining Per- 
muſt, after twelve ate ſons ſummoned to be Jurors in the Cauſe, muſt not 
ſworn, depart. continue upon the Stand with thoſe that are ſworn, 
but muſt depart ; ſo that thoſe which are ſworn may 
not be hindred in attending to the Evidence. 
The Court may give the Jury Leave to cat ſome 
all Matter, and to drink at the Bar, after ſome 
Evidence is given to them, if the Plaintiff and De- 
fendant will conſent unto it: But they may not eat or drink out of 
Court, nor have Fire or Candle. 95 % x 
A 8 A Juro2 was committed to the Fleet, and after- 
yy Fang 69 1 wards fined 20s. for having Conſerve of Barberrics 
Eatables in his Pocker. found —_ him. MWelleden & Elkinton, 2 Plow. 519. 
a. Benl, 311. 
ö That if Jurors do after they are ſworn, and be- 
Drickns qoring *nd fore and after that they are agreed of their Verdict, 
void the Verdict. eat and drink, and afterwards give their Verdict; 
this is good, and the Verdict ſhall not for that Act 
be avoided, but they are finable: But if any of them 
had been treated at the Coſt of any one of the Par- 
ties, or of their Friends, either before or after they 
were agreed, and they give their Verdict on that Side which treated 
them, this makes the Verdict void. Dallif. 10. pl. 2. Cre. Fac. 2 1. 


ese e ee e 2 


Where the Jury ma 
eat and Ain“ ITY im 


And where it ſhall. 


3 Some 


Jury and Puroz. 
Some of the Jurors had Eatables in their Pock- 


Ws cis and did eat; they were fined five Pounds a Man: 
Some had Eatables and did not eat; they were fined 


forry Shillings a Man. Nate, They were their own, 


A Rule was made for a Trial at the Bar, wherein 
it was ordered, That the Secondary in the Preſence 


% of the Attorneys on both Sides ſhould nominate 


forty-eight Jurors, and each Party to ſtrike out 


. : twelve: The Plaintiff's Attorney attended the Se- 
condary, and ſummoned the Defendant's Attorney to attend likewiſe to 
| ſtrike the Jury; but the Defendant's Attorney would not attend; and 
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Jurors fin'd for eat» 


ing, others for having 
Eatables. 


1 and their Verdict adjudg'd good; for they were not given them by any 
party in the Action. 1 Leon. 132. Caſe 181. | 


What the Secondary 
is to do, if one of the 
Attorneys will not at- 
tend him upon No- 
tice. 


thereupon the Secondary nominated forty-eight in the Preſence of the 


Court ſaid, That if the Rule had been by Conſent of 


the Attorneys, it had been a Contempt in the At- 


torney for not attending. They alſo ſaid, That it 
was the Defendant's Attorney's Fault, and a Trick 


Plaintiff's Attorney only. Now, upon a Motion to ſet this aſide, the 


A Contempt in the 
Attorney for not at- 
tending. 


in him; and therefore it was but reaſonable that the Jury ſhould ſtand. 
But it being inſiſted on by the other Side, That the Defendant's Attor- 
ney was then ſo ingaged in Buſineſs that he could not attend: And 
al That there _ forty-cight nominated, and the Plaintiff's Attor- 


0, 
ney had Power to 


ing Rule, That hereafter the Rule ſhall be, for the 
Nomination to be in the Preſence of the two At- 
torneys; and if cicher®of them ſhall refuſe to come, 
then the Secondary to proceed ex Parte, and the Se- 


A condary ſhall ſtrike twelve for the Attorney who 


makes Default. Trin. 8 V. B. R. 

I a Juror be challenged, and the Challenge is en- 
tered by the Secondary, that Juror cannot be aſter 
that {worn as a Juryman to try that Cauſe where- 


in he was challenged, although the Party will wave 


his Challenge if there be Jurymen enough to try the 
Cauſe; but if there be not, then the Cauſe of Chal- 
lenge muſt be ſhewn and tried; and if it be found 
no good Challenge, then he may be ſworn. ; 

A Jury caſts Lots for their Verdict, and it was 
ſer aſide, and they ordered to attend to be fined. 
2 Lev. 205, 140. 

Chen the -, were gone from the Bar they cal- 
led one of the Witneſſes to recite the ſame Evidence 
he gave in Court, and afterwards they found for the 
Defendant ; and upon Complaint being made to the 
Judge, he returned all this Matter upon the Peoſtes, 
and the Verdict was ſet aſide, and a Yenire facias d: 
novo awarded. Cyro, Fliz. 189. pl. 17. 


rike out but twelve, ſo there would be twelve 
more than there ought to be: Whereupon the Court thought fit to or- 
der a new Jury to be ſtruck ; and made it a ſtand- 


- 


A ſtanding Rule fot 
the Nomination to be 
in the Preſence of the 
Attorneys. 


If either refuſe the 
Secondary to procced 
ex Parte. 


What to be done 
where a Juror is chal. 
lenged. 


Where the Cauſe of 
Challenge muſt be ſhe wa 
and tried. 


A Jury caſts Lots for 
their VerdiQ, it is fine» 
able. 


Where a Verdict was 
ſer aſide, and for whar. 
And a new Penire fa. 
cias. 


A Jiirp 
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A Jury finds the Iſſue 


atid mote, it is good 


for the Iſſue. 


A Jury are not to 
meddle with any Thing 
out of their Iſſue. 


In an Appeal of 
Murther eight agreed 
to find Not Guilty , 
four were for Guilty, 
Then they came co an 
Agreement. 


The Court diſlik'd 
the Verdict. 


They diſcover the 
Matter, and go out and 
bring in another Ver- 
dict; and are fin'd and 
impriſon'd. 


24. ſec. 15. 

How much Eſtate Ju- 
rors in England and 
Wales to have per An- 


Jury aud Yurd2. 1 
A 1 the Iſſue and more; it is good for 
the Iſſue. 2 Lev. 253. 


The Jurors are not to meddle with any Mat- 
ter which is not Iſſue; if they do, it is but Mat. 
ter of Surpluſage and to no Purpoſe. 3 Lea. 
Caſe 121. . | 

In an Appeal eight of the Jurors agreed to find 
Not Guilty, the other four would find it Murthet; 
and the next Morning two of the four agreed with 
the eight, at laſt the other two and the reſt came to 
this Agreement, vis. That they would offer Not 
Guilty, and if the Court diſlik d of it, then they 
ſhould change the Verdict and find him Guilty. The 
Foreman at the Bar pronounc'd the Verdict N 
Guilty; but the Court not liking it examined every 
one by the Poll, Whether that was their Verdict: 
and ten of then ſeverally affirmed their Verdict, but 
the two laſt diſcovered the whole Matter; whereup- 
on they went back and then brought him in Guilty. 
The Foreman was fined one-hundred Marks, the next 
ſeven forty Pounds each, the next two twenty 
Pounds each, and alſo impriſon'd ; and the laſt two 
diſmiſs'd, yet much blamed by the Court, Cr, 
—_— —_—— 

By an At made 465 H. & M. it is enacted, 
That all Jurors, (other than Strangets upon Trials, 
per medietatem Lingua, ) to be return d upon the Trial 
of Iſſues in any of the Curts of Weſtminſter, ot 
Nif: Prius, Oyer or Terminer, Gaol- Delivery, ot 


General Quarter Seſſions, ſhall have in their own Names, or in Truſt 
for them, in the ſame County, 10 J. per Annum of Freehold, Copy hold, 
or antient Demeſne Lands and Tenements, or in Rents, or in all or any) 
of them, in Fee - ſimple, Fee- tail, or for the Life of themſelves, or of i 
ſome other Perſon. Alſo, That in every County in Wales, every ſuch 
Juror ſhall have 6 J. per Annum in Manner aforeſaid. £4 
Alſo, That if. any Perſon of a leſſer Eſtate or Va- 

lue than is in that Statute directed, be returned 
upon any Jury, it ſhall be a good Challenge, and 
the Party returned ſhall be diſcharged upon ſuch Challenge, or upon his 
Oath of the Truth of the 1 1 N 7 | 3 

No Iſſues of Jurymen making Default ſhall be 
PS... ITucs ſhall be ſuyed, but by ſpecial Order of 4 Court, or Judge, 
before whom the Iſſue is to be tried, for ſome tea - 
ſonable Cauſe proved upon Oath before the ſame Court or Judge; and 
that all ſuch Iſſues ſhall be duly eſtreated into the Exchequer. 


Good Cauſe of chal- 
lenging if they have not. 


That the Veni  Jary and. Juroz. | 
liberos & le aa 2 hereafter all be d Fr” 9 129 
the 4 & 5 1 9 amines de vicineto de A | Ns cim How the Venire i 
lib h, >, 15.98 to be De cor ( IN by be. 1 
quilibet habeat decem librat terre 1 pore com.) Fuorum' 4t5 Anne 
And the Wrir i terre tenementorum vel re 3 : 
That Writ into Wales to be ſex 754 m vel reddit. per 4 * 7 
Chat upon axery.thch Fatt, thy. 1 OW. 
a 3 Miniſter, unto whom va 7, Coto- 
leſs he have 1 . ball nor e 2 
leaſt, as Pay wy in Enzland ; IT > * 2 
Pain of forfeitin a 0 County where th . Annum in Wal 
" hereunto. 2 gi Majeljies 51. for pls be l o be tried, pn 
. N Bailiff of Franchiſe, 3 Perſon returned con- 
duly 1 n a deen 15 Mini- 
Day of th oned ſix Days at the leaſt nnn 
other Re a . not ſhall = before the ed ſix Days before. * 
ke ee rer to excuſe the A. e Money or 
eV N forfeiring 101 Wa of any Juror The Forfeiture 
T7 ſuch Offence.. : to their Majeſties Pr u 
3 — 2 Cities, Borouglis Aud T L "ny 
That e this Act. owns-Corpo- AI! Cities, Ge. ex: 
| thall r 1 
* _ 5 l. per Annum, and returned in England 5 
That. fer Annum, every Tales Man in As to Tales Mc 
Sheriff, (an ef or Reward ſhall be tak ; ayes Mien. 
ſon whatſoever Fo ſſize, or any other Office, by any 
upon Account : * the returning of 4 T or Fer- 22 take no Fee upon 
forfeiting 10 /. pe Any Tales returned, = pb * 
the Lon to their Majeſt —— to the — p 
3 Statute of Weſtm. KR , enalty 10L 
| 9 2. Cap. 
or nor dw Fi Lears of Age, Or þ zo. No Per- Who ſhall | 
| elling in th ick and inſirm. burn not be re- 
Juries e County, ſh infirm, turn d upon Afſ 
No hy Inſt. 446, 447 y, ſhall be return'd * Lacs +” Jes Of 
EM rit of Non , 18 E. 1. cap. 38 
granted ponend in 4 38. 
on which = leſs upon Oath * hb 1 be hereafter y 
Note : 1e Writ is granted are a6 uggeſtions up- pore _ Wrie of Nen 
to be r fa much of this Act as = * granted Mis to be 
May 1693 = 2 three Years — wa 1 * 
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Furies, which w ſe of Jurors, and * entituled, Stat 
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Julkice 


Good Behaviour. 
es. 
" Diticers. 


5 N Uſtices of the Peace, or rather Commiſſioners 
Aﬀultics of the Peace, I of the * alt by Qertue of the King's 
Commiſſion to them granted toꝛ that Purpole. 


ha. Et A Man may be a Juſtice of Peace in one Part of 
* _ oy te A neh and 4 not be a Juſtice of Peace in every 
one Part bf Nerkſbire, Part of the County : Hill. 22 Car. B. R. For Torkſhir: 
_ in all the jg divided into divers Parts, called Ridings, viz. in- 
3 to the Eaſt - Riding, Weſt-· Riding and North- Riding; 
and he may be a Juſtice of Peace in one of thoſe Ridings, and yet not a 
Juſtice of Peace in another of thoſe Ridings ; but generally a Juſtice of 
Peace of a County, is a Juſtice of Peace all the County over ; although 
it be not ſo in 7orkſbire, by Reaſon of the large Extent thereof, which is 
thus divided for the more eaſy and better Government thereof. 
1 The Peace was prayed upon Articles read in 
Pexce granted againſt Court againſt one ; one of which Articles was, That 


* 


Ne to the Party againſt whom the Peace was prayed, did 


threaten that he would burn down the Houſe of him 
that prayed the Peace, and upon that Article it was granted: Hil. 
21 Car. B. R. And upon good Reaſon ; for though Words are but Wind, 
yet they often cauſe the Breach of the Peace, and threatning Words do 
moſtly proceed from Malice prepenſed, which is apt to break out into 
open Violence. To grant the Peace againſt one, is to grant that the 
Proceſs of the Court may iſſue out of the Crown · Office againſt him, to 
bring him into the Court, to find Sureties to be bound with him in a 


Recognizance to the King to keep the Peace towards the King's Liege 


People, but more eſpecially towards the Patty that prays the Peace. 
: The Juſtices of the Peace ought by the Duty of 
Juſtices of Peace muſt rheir Places to attend at the Aſſizes, and at the Pub- 


Laon at che Afkres and lick Seſſions of the Peace held for the County, where - 


ons. 


1 of they are Juſtices: Paſch. 23 Car. B. R. To diſ- 
patch the Publick Buſineſs concerning the Peace and good governing of 
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The” Commiſſion of Oyer and Terminer doth ou f 
extend to thoſe that are Jultices of the Peace. Paſch. Oy 400 Terminer 4. 
L Car. B. R. F tends to them. 

F q Juſtice of Peace may ad ually arreſt and com- He I 
mit the Party to Priſon, that doth a Felony in his 2 pee mey wh, 
own View, without any Warrant made undet his commit to Priſon for # 
Hand and Seal to streſt him; fot their needs no 3 
other Proof of the Matter : But if there be an In... 


formation made ro a Juſtice of Peace, that one hath committed Felony, 
there the Juſtice muſt make a Warrant under his Hand and Seal to arreſt 
the Felon : Q. 1650. B. S. For it muſt appear by what Authority the 
JJ . 0 | * 
mere one is bound to the Peace in the Crown- 
Office, they will keep him there during his Life, un- A Men bound to the 
leſs upon Application made to the Courr, they think (Ga „in 3 
fit to diſcharge him; for if rhe Party is become re- there during Life, un- 
fotmed; there will be no Cauſe to continue him and * the Couce diſcharge 
his Sureties ſo long bound. 3 # 
A Juſtice of Peace may require a Bond or Recog- A junice may re- 
nizance with a £rcat Penalty of one for his keeping quire a Bond for keep- 
che Peace if he ſee Cauſe for it, in regard that the * N E 
y to be bound is a dangerous Perſon, and likely © =X 
to break the Peace, and ro do much Miſchief : Paſch. 1652. B. S. For 
there cannot be too much Caution uſed in preventing the Breach of the 
Peace in ſuch Caſes. 1 5 

This Court will bind one to the Peace if they ſee 
Cauſe to do it, although there be no Oath made by B. & will ſometimes 
any Perſon againſt him that is to be bound, that he ** * pr tho' 

th in fear of his Life of him: Trin. 1652. B. S. guad the - "ops 
For the Oath of a Party is but ro manifeſt unto 
the Court, that there is juſt Cauſe why the Party ſhould be bound un- 
to the Peace; but if the Court be ſufficiently ſatisfied without ſuch an 
Oath, that there is good Cauſe to bind the Party to the Peace, they 
may do it without ſuch an Oath ; for where Things arc in themſelves 
manifeſt, there needs no Evidence to prove them. 

Jf one do take his Oath in this Court againſt 
another, that he doth go in Feat of his Life of He againft whom the 
him, and prays the Peace againſt him; he againſt fc is wornand pray. 
whom the Peace is thus fworn, and the Peace ©0990 tn. 82 
prayed, ought to be committed to Priſon, if he Sureries. 
do not find Sureties to keep the Peace, although 
there be no Articles exhibited and ſworn againſt him, 1652. B. S. 
For there appears ſufficient Cauſe by the Oath for the Court to do it 


though there be no Articles exhibited, as the ulual Courſe is to do. 


A Juſtice of Peace muſt have Lands or Tenements 


of the yearly Value of 20 /. 4 Ae 1 LY ho: 
| | ' 18 M. 6 cap. 11. 


tubere 


- ſon robbed. : oy 


Peace. 
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| | * | 
A Juſtice of Peace g Juftice of Peace may out of his County tale 
dab, an Gch ef 1 Pes. the Oath of à Perſon robbed. Cre, Car 213. 


take zn Oath of a Per- 


What „ Adis of compel another to perform, as to impriſon-for Non. 


| Peace may do out of his performance, or to command any one to be impri- 


County; and what not. ſoned; ſuch Acts cannot be done out of his Juriſ- 
-— * ©, dion : But he may take Informations any where, 
though to prove Offences in the County where they are committed, or 
take a Recognizance to proſecute. Cre. Car. 213. POT RE. 0 
at aa Gs. F02 the better Keeping and Maintenance of the 
The firſt Appoint- Peace, the King wills, That in every County good 
ment of Juſtices of the Men and lawful, which be no Maintainors of Evil 
+ | ot Barretors in the County, ſhall be aſſigned to keep 
r 1M3 16.116 ao 
| A Juſtice of the Peace ought not to bind any 
AJuſtice ought not to Perſon to the Good Behaviour upon a, general In- 
bind to the Good Beha- formation; but ſomething in Particular, which is a 
„ e In. Misbehaviour, muſt be 1 And if the Party 
accuſed doth refuſe to be ſo bound, and find Sureties 
to be of Good Behaviour, the Juſtice of the Peace ought to ſend the 
Party to the Gaol for refuſing of it: Paſch. 23 Car. B. R. For he that 


deſires to have one bound to the Good Behaviour, muſt. ſhew ſome 


particular Miſcarriages wherein the Miſ. behaviour of the Party conſiſts ; 


„ 3 ; | & 0 | x1 85 * C2 W 
here a Juſtice: of Peace doth not an Act to 


for iccuſatio generalis eſt nulla; for no Defence can be made to it for the 


Incertainty thereof. 


The Magiſtrate is not 
bound to ſhew the Cauſe 
in his Warrant; yet in 


his Commitment he 


muſt. 


Where an Action lies 


againſt a Juſtice of the 
Peace, and where not. 


Although a Mayor or Magiſtrate may ſend his 
Warrant for any one to examine him, and is nor 


bound to ſhew the. Cauſe in his Warrant, nor the. 


Officer to know the Cauſe ; yet when he is come 
before the Mayor and committed, then the Cauſe is 
to be diſcovered. Cro. Fac. $1. pl. 4. | 

Ma Man be accuſed to a juſtice of the Peace 
for Felony,” and he ſends his Warrant to arreſt him, 
although the Accuſation be falſe the Juſtice is ex- 
cuſed ; but if there were no ſuch Accuſation of Fe- 


lony againſt him, then an Action will lie againſt the Juſtice. 1 Leon 187. 


Caſe 273. 


What a Juſtice may. 


do with a ſuſpe&ed 
Perſon, and how long 
he may keep him to 
examine before he ſends 
him to Gaol. 


| Jn Falſe Impriſonment the Defendant juſtifies that 
he was a Juſtice of the Peace, and that a Robbery 


was committed, and the Plaintiff ſuſpected, and 


brought before him, and becauſe he ſeemed ſuſpect- 
ed he detained him in his Houſe the eighteen Days 


mentioned in the Declaration, to examine him and B. 
who was not apprehended, and afterwards, ſuch a Day, delivered him over 
to the New Mayor, and traverſeth the Impriſonment in London: And the 


Inducement held to be Naught : For a Juſtice cannot detain a ſuſpected 
Perſon in Priſon, only to examine him, above three Days, and within 
that Time to take his Examination, and ſend him to Goal ; for he ought 


F 


not 


| 
| 


not to detain him ſo long as he pleaſes in Priſon in his own Houſe, buc 
muſt commit him to the Common Gaol. C. Eliz. 829. pl. 35. 
I one brings another before a Juſtice of the i 4 gion lies gor. 
Peace for Suppoſition of Felony, without any juſt upon an Aecuſation he- 


fore a Juſtice of e 


Coe, wm | 1 Ae = dw Fer 85 Peace for Suppoſition of 


| 5 233 Felony. 
2 Juſtice of the Peace makes a Warrant to atreſt | 
a Man of Felony who is not indicted; although the Officer not puniſb- 
uſtice err in his Warrant, yet he who executes the ble for exccuting « 


Warrant ſhall not be puniſhed. 10 Rep. 76. b. | 
a Juſtice of the Peace be ſued for any Thing may plead the Gene: 


Jf 
which he doth in his Office, he may plead che Ge- ral Iſſue: 
neral Iſſue, and give the Special Matter in Eyidence ; 


and if a Verdict goes for him, or the Plaintiff be aun 
nonſuit, he ſhall have double Colts. See the Statute 5 Cogs ve don. 


King James I. 


Jultification. 


"ol - @ . Z 'C 


De inſuria ſua pꝛopꝛia. S ! 
2 oY a | rer * : | © RS 
2 - Pleader. 
EO See Que eſt eadem. 

; Replevin,” | 

{ Traverſe. 


Juſtification is a Plea where the Deken⸗ | 

dant is ſued in an Action of Treſpaſs, Juſtification, what. 
gong the Walter in 18 10150. ann ate 8 
| n utter in ed, and juſti⸗ 

fies it as lawful. „0 


Regularly at the Common Law, if the Defendant flow the Defendant 
hath Cauſe of Juſtification or Excuſe, he muſt not ought to plead if he 
45 Not Guilty, for then upon the Evidence it will Þ** Couſe of Jultifice: 

found againſt him, becauſe in Effect he confeſſerh 
the Action; but he ought to plead the ſpecial Matter, and ſo conſeſs 


and juſtify what he hath done. See Co, Lit. 282. 
Lil. 2.1] 2 M here 
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If a Man juſtifies by 
Licence, he ought in 
Pleading to ſhew the 
Time of his Juſtifica- 
. | 


„ce. Defendant ju- 
les by a Sheriff's 
Warrant, Plaintiff main- 
tains his Declaration, 
abſque hoe that the Writ 
| in deliver'd before 

e Battery. Defendanc 
rejoins, that it was deli- 
ver'd before the Return, 
and that before the 

ſt he had not No- 
tice. Plaintiff ſurre- 
joins that before the 
Arreſt, the Writ was 
not deliver'd to the 
Sheriff, Defendant re- 
buts 2s before, and ten- 
ders Iſſue; Plaintiff de- 
murs, and Judgment 
for the Deſendant. 


- Juſtification: —= 
[There any Perſon juſtifies by Licence, Warrant 
or Authority, he ought to ſhew in Pleading the 


Time certain of his Juſtification, and that the Par- 


ty under whom he juſtifies had an Authority fot 


x granting ſuch a Warrant, &c. 
fn Treſpaſs , Bitte- 


Jn Treſpaſs, Battery, and Impriſonment, the 
Defendant juſtifies; by a Sheriff?s Warrant delivered 
him 17 Mali. The Plaintiff maintains his Declara- 
tion, abſque hoc that the Writ was delivered to the 
Sheriff before the Battery and Impriſonment, De- 


fendant rejoins that before the Return of the Writ it 


was delivered to the Sheriff, Scili pred. 27 Maii, and 
that beſore the Arreſt he had not Notice, but that it 
was delivered to the Sheriff. The Plaintiff ſurre- 
joins that before the Arreſt. the Writ was not deli. 
vered to the Sheriff. The Deſendant rebuts as be- 
fore that he had not Notice, but that the Writ was 
delivered to the Sheriff before the Arreſt, and ten- 
ders Iſſue; whereupon the Plaintiff demurs, and the 
Court gave Judgment for the Defendant; for f. It is 
not material, if the Writ be delivered to the Sheriff 
before the Warrant and Arreſt, ſo long as rei veritate, 


there is a Writ which warrants the Whole. 2. That there being a Writ 
and Warrant thereupon, the Bailiff Mall not be charged for executing 
of it, for he is not Privy nor had Notice of the Time of the Delivery 
of it to the Sheriff, and he had tendered an Iſſue upon the Notice, which 


the Plaintiff had refuſed to accep 


t: Vide 3 Lev. 93. See many Caſes 


where Judge and Officer of an Inferior Court, and alſo the Plaintiff, may 
juſtify the Impriſonment by Proceſs out of ſuch Court, altho' the Caule 


aroſe out of the Juriſdiction, G. 2 Lat. 1560, 


A Servant may juſti- 
fy a Battery in Defence 
of his Maſter. 


Where the Action 
concerns a Thing tran- 
ſirory, if the Defen- 
dant juſtifies in one 
Place, it is a Juſtifica- 
tion in all : Otherwiſe 
if the Action concern a 
Thing local. 


| 1572, QF. 
Servant may N rery in the Defence 
of his Maſter. 25 H. 6. 51. 


TY 


Where the Action concerns a tranſitory Thing, 
if the Defendant do juſtify rhe taking or doing in 
one Place, this is a Juſtification in all Places ; but 
if the Action concern a local Thing, a Juſtification 


in one Place is not a Juſtification in another Place: 


Paſch. 24 Car. B. R. For in the former Caſe the Place 
is not material, but the meer doing or taking of the 


Thing is the Subſtance upon which the Action is grounded; but in the 
latter the Place is material, for the Defendant, it may be, may be able 
to juſtify the doing or the taking of the Thing in one Place, and yet 
he may be guilty in another Place. ER 
ws -Treſpaſs and Aſſault ſuch a Day and Place. The 
in Aﬀulc is cool Defendant faith, That the ſame Day and Place he 
without faying, A „i arreſted the Plaintiff by Warrant: And held good 
eadem tranſgre/ſio. without ſaying, Que eſt eadem tranſgreſſio, becauſe the 
Defendant agrees wich the Plaintiff, and anſwers 
3 | him; 


? 
1 
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 ,  Juſbificacion, | 
him; but if he had juſtified at another Day of Place, 
on ought to be (ue eff eadem, Sc. Fitch. 237. 


 Treſpalſs and Aſſault in London, the Defendant 


juſtifies the gently putting his Hands upon him, to 
put him out of Poſſeſſion of his Houſe in B. in 
Com. D. que eſt eadem, & c. and held a good Plea, 
becauſe-the Juſtification is local, viz. the maintain- 
ing of the Poſſeſſion; but if it had been an Action 


1.38 
then the Concluſi · 
Treſpaſs and Aſſault 


in one Place: Defen- 
dant juſtifies in another, 
que tft eadem, &c. and 
held a good Plea be. 
cauſe the Juſtification 
is local. 


of Battery, and the Defendant had juſtified by reaſon of an Aſſault in 


had been ſtark naugh 
Defence of a Poſſeſſion is 


another County, and traverſed the County in the Declaration, there is 
t; becauſe an Action of Battery only without the 
perſonal and tranſitory, and if the Battery 


was committed at Ter ir was committed at London. Cro. Eliz. 705, 


and 842. | | 

In Aſlaulc and Battery the Defendant juſtifies by 
Virtue 'of a Warrant upon a Latitat, and doth not 
produce it in Court. Curia. The Warrant being 
executed is returned to the Sheriff, and not requiſite 
to be ſhewn : Cro. Fac. 372. pl. 1. But he muſt ſhew 
it when he juſtifies for a Rent-Charge, or ſuch 
Things which have Continuanc. © 

An Officer of the Admiralry-Court juſtifies by 
Warrant from that Court, without ſhewing the 
Cauſe to be infra Farifdidtjonem, but held good: Be- 
cauſe ir is ſufficient for the Officer to obey his War 


Juſtificatiorf by a 
Sheriff's Warrant need 
not to be produc'd ; 
and why. 


Aliter where the Ju- | 


ſtification is for a Rent - 
Charge, &c. 


What ſhall excuſe an 
Officer juſtifying un- 
der a Warrant. y 


rant, and that ſhall excuſe him. 2 Lev. 131. See Title Bailiff. 


An Officer may juſtify by Writ, without ſetting: 
forth the judgment; but the Plaintiff cannot: Be- 
cauſe the Sheriff and his Bailiffs are obliged to obey 
the King's Writ, without inquiring after the Judg- 
ment ; but if the Party juſt 
phe Writ. 3 Lev. 20. 7 

Jf che Sheriff will juſtifie an Arreſt upon a La- 
titat, he muſt plead that it is returned; but his 
Servant need not, for he hath no Means to en- 
force the Sheriff to make a Return thereof, Cro. 
Cw. 246.8, 1.447 oO 

How the Judge and Officer are to juſtify in an 
Action of Falſe Impriſonment, for iſſuing of Proceſs 
out of an Inferior Juriſdiction, and arreſting of the 
Plaintiff where the Cauſe of Action aroſe out of 
the Juriſdiction; and alſo how to juſtify fot the Par- 


ty who commenced the Action there. Lutw. 1560. 
to 937. Vide Poſtea. | 
Jn pleading of the Proceedings in a Court- 


Baron, Hundred or County-Court, you muſt not 
plead them with a Taliter Proceſſum eſt; but you muſt 
plead them all particularly : Becaule they nor being 


How the Officer may 
juſtify by Writ, and 
how the Plaintiff muſt. 


s, he muſt plead as well the Judgment as 


Where the Sheriff 
juſtifies an Arreſt, he 
muſt ſhew chat the 
Writ is return'd : But 
his Bailiff need not. 


How an Officer and 
Judge of an Inferior 
Juriſdiction muſt ju- 
ſtify in Falſe Impriſon- 
ment. : 


to 1562, Oc: 935, 


How Proceedings in 
a Court. Baron co be 
pleaded. 


Courts of Record, all their Proceedings ſhall be drawn into Iſſue, upon 


the Replication of De injuria ſua propria. Trin. 33. Car. 2. B. R. 


It 
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| How | the Plaintiff 


may juſtify, and how 
the Officer of an Infe-- 


rior Juriſdiction. 


Where in Treſpaſs 
the Defendant muſt-ju- 
Nify under a War- 
rant, 


Need not in Reple- 
vin. 


A Warrener may kill 
a Dog in bis Warren 
which uſed to kill his 
Conies. 


A Servant may juſti- 
fy a Battery in Defence 
of his Maſter. 


Where you juſtify 
Dicto Tempere, you need 
not ſay, Quæ eſt eadem. 


Where Rue oft cadem 
held good without a 
Traverſe, 


A Juſtification in 
Treſpaſs, Que eft eadem. 


5 


Juſkfications | 


Jes Bailiff arreſts a Man by Proceſs out of an 


Inferior Court, for a Cauſe which ariſes out of their 
ler. he may juſtify by Virtue of his Writ, 
ut the Plaintiff cannot: Becauſe it lay in his own 
Knowledge where the Cauſe of Action did ariſe, 
Paſch. 31 Car. 2. B. R. Vid Ante. 


An Treſpaſs the Defendant juſtified under a Pre- 


ſentment in a Court-Leet, without a Warrant from 
the Steward; and naught : But in an Avowry, as 
Bailiff to the Lord, no need to alledge a Warrant 
or Precept from the Steward: Show. Rep. 62. See 
the Difference between a Juſtification in Treſpaſs, 
and where in Replevin. See Title Replevin. See 
Title Batliff. 

A Uarrener may juſtify_the killing of a Maſti 
Dog, which uſed to come into his Warren to kill 
Conies. Co. Fac. 45. ft. 4 

A Servant may jultify a Battery in Defence of his 
Maſter. 35 H. 6. pl. 5 1. | 


Where you juſtify Dicke Tempore in the Declara- 
tion, you need not ſay, Quæ eſt eadem tranſereſſio; be- 
cauſe you agree with the Plaintiff in the Time and 
Place mentioned in his Declaration, and give an An- 
ſwer to it. Mich. 5 V. & M. B. R. | 

CUhere the Fact is laid to be 1. Nov. and the De- 
fendant juſtifies 2. Nov. Quæ eſt eadem tranſgreſſo, 
held good without a Traverſe, the Day not being 
material : Bur if the Day had been material, ir had 
been naught. x Lev. 241. ' 

A Juſtification in Treſpaſs, 22 eſt cadem, with a 
Traverle of the Time, was held good : Becauſe the 


Concluſion Qze eſt eadem, with-a Traverſe of another 


Place, without Traverſe of another Time, is good. 3 Lev. 227. 


How to plead where 
the Juſtification is lo- 
cal, and how where it 
is tranſitory, Que of 
eadem. 


How the Action is 
tranſitory, and the Ju- 
ſtification is local. Tra- 
verſe well taken. 


here the Matter of the Juſtification is local, 
there he ought to ſnew the Cauſe ſpecially, and tra- 
verſe the Place; but not where it is tranſitory: But 
it ſufficeth altho he juſtifies in another Place to ſay, 
(ue eft eadem captio. Cro. Eliz. 667. pl. 21. 

CUhere a Man brings. Treſpaſs and Aſſault in 
London, and the Defendant juſtifies, Molliter manu 
impoſuit, to put him out of his Houſe in W. in Eſex, 
(ue eſt eadem, & c. abſque hoc that he is Guilty extra 
V. and held good; for here the Cauſe of the Juſti- 


fication is local, viz. the maintaining of his Poſſeſſion, which he cannot 
in any other Place, and he may traverſe every other Place: Cro, Elis. 


705 pl. 27. But aliter in Battery. Oo. Eliz. 842. * 


1 There 


_ — _— * th. a. 1 


— 
Where one juſtifies by Reaſon of an Aſſault in 
another County, and traverſes the County in the De- 
claration, that is naught ; becauſe the Juſtification 
is perſonal and tranfirery, and might be alledged in 
any Place as well as the Battery: But where it is 
local, aliter. Quæ eſt eadem is good enough; for it con- 
cludes that it is the ſame Cauſe of action, with a 
Trayerſ6agirought-to bs.” (re, Blip. S 
"4-MWancamor Jeftify a Txefpals'upon another for 
fear of Threats, Gr. or Compulſion, becauſe che 
Party hath his Remedy againſt thoſe who compeiled 
him. Aleyn 35. gg 
Falſe JuipaiſConment in che Coupty of D. the De- 
fendant juſtifies as Sheriff of S. fog taking of him at 
E. in his County upon a, Writ; there he muſt tra- 


1 
How where the A- 


ion and Juſtification 
are both tranſitory. 


But how, where lo- 
cal. 3 


| Que eft eadem. 
Tees 1; 
A Nan cannot juſfify 


a Treſpaſs upon ano- 
ther for fear, and why. 


Where the County is 
traverſable. 


verſe the taking of Him in the County of D. 2 Leon. Caſe 184. 


A Man may juſtify the taking of his own Goods 


in any Place where he finds them. Cro. El. 329. pl. 3. 


CUhere one juſtifies by a Leaſe from J. S. the 
Plaintiff ſays, That J. & enfeofted, him before, it is not 
good without a Traverſe: Or elſe to ſay, That FJ. &. 
aſter the Feoffment entred; and diſſeiſed him, and 
made the Leaſe, and. afterwards he re · entred; Ky 
thereby he confeſſes and avoids, the Seiſth alledged. 
DS - { «4. 4 + at Sy e 

Juſtification of a tranſitory Thing ought ta be 
at the ſame Place where the Action is brought. 
3 Io - | MY 

How do juſtify. in Treſpaſs for raking of Goods 
in Execution, 3 Leu. 13. 
here a Man in Treſpaſs and Aſſault juſtiſieth in 
another County, and traverſeth that he was guilty 
alibi vel alio modo, and doth not ſay quam in the County 
wherein he juſtifies, it is naught. Vid 3 Lev. 113. Cro. 

The Defendant in Treſpaſs for taking of Goods in 
Com. S. juſtifies in Briſtol, Abſqpe hoc that he is guil- 
ty in Com. Somerſet; this is Sue : Becauſe he ought 
to ſay, Alſque hoc that he is guilty ibs 4 
Tranſitory Treſpaſs, Thompſon & Hook, 7 V. B. R. 


" 


A Man may take his 
own Goods where-ever- 


he finds them. 


Where a Juſtification 
is not good without a 
Traverle, end where. it 
is; confeſſing and a- 
voiding. 


— of a Fran- 
icory Thing, how to be. 


How in Treſpaſs for 


taking of Goods in Exe- 
cution. 2 


How to juſtify in a- 
nother County. AY 


Fac. 37%, pl. 1. 


How to traverſe ano. 
ther Count/ꝓ. 


% 


alli quam is Briſtol, this being a 


* 


. 


* 


| 
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| 
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King, and Kings Gzants, 


7. 
| Grants. Pardon. 
Intruſſon. | | Recovery. oF 


4 
- 


1 


1 King for the Benefit of the King,-be it executed or 
[ executory, or be it of Record or not of Record, 
if it be not true, or not duly performed, or if any 


Prejudice may come to the King by Reaſon of the Non-performance 


thereof, the Letters Patents are void. 5 Rep. 94. 24. 
. The King cannot Pardon a common Nuſance, 
don a common Nu. às the not repairing of a common Bridge, Cc. 
ſance, ' | 2 Rol Rep. 4. | . wy „ 
N 6 The King cannot pardon an Offence done to a 
_— 5 King dig particular Perſon. Vaugh. 333. But where the Of- 
; where he may diſ- ; tf 
penſe, and where not. fence wrongs none but the King, he may diſpenſe 
| with it. ibid. 334- Where the Suit is only the King's 
for a Breach of a Penal Law, and which is not to the Damage of a third 
Perſon, the King may diſpenſe. ibid. 334, 336. But where the Suit is 
the King's for the Benefit of a third Perſon, and at the Complaint and Pro- 
ſecution of ſuch third Perſon, there the King cannot releaſe or diſpenſe 
with ſuch Suit, without the Agreement of the Party concerned. ibid. 334, 
335, 336. See much good Matter concerning what the King may 
pardon or diſpenſe with, and what not. Thomas and Sorrel's Caſe in 
Vaugh. from fol. 330. to 359. | „ 


The King's Grants are conſtrued beneſicially for 


How the King'sGrants his Honour and the Relief of the Subject, and not to 

mamaeake any ſtrict or literal Conſtruction in Sub- 

verſion of them. 6 Rep. 6. a. See 8 Rep. from 55 to 57. 10 Rep. from 63 
to 66. . EL I | 

Fo che Diverſity between the Grants of a King, 

Kier, 1 8 and the Grants of a common Perſon, ſee in Title 

Subject. Gzants. 


i 


The 


T is a Maxim, Thar if the Conſideration which is 0 


The King gtants a Manor without the Word 


| ; the Reverſion will paſs by the Grant of 
is Rep. 56. 4. What Grants of the King are 


200d, and what not, ſee Moore, Caſe 455. 


Ving, and King's Gꝛants. 
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A Reverſion, will paſs 


by a Grant of a Manor. 


Df late Times, nice and ſtrict Conſtructions of Wide and QrainedCon- 


Letters Patents haye been ſtrained by ſome, to ſubvert 
the Force and Effect of them, 7555 K many good 


a , 
of 
- 


Letters Patents have been drawn into Queſtion, to t 


ſtructions of Letters Pa- 
tent to be exploded. 


he Diſhonour of the 


King, and the diſinheriting of the Subject. 8 Rep. 5 6. 9. 


here the King is deceived in his Grant, the 
Words Ex certa ſcientia & nero mots, give no Advan- 
to the Patentee. See 10 Rep. from 109 to 115. 

The King cannot pals Lands by Bargain and Sale 
inrolled, becauſe there cannot pals any Uſe; for the 
King cannot be ſeized of an Ule. Cyo. Fac. 50. pl. 22. 

The King cannot take an Eſtate, but by an Inrol- 
ment of Record. Aeilm. 12. 4. Poph. 26, 27. 

Pol to plead a Decd made to the King. Aeilw. 4, 
to 20. | 


It the King's Grant may be taken to two Intents, 


on of which may be good, the other not ; it ſhall be 
conſtrued to ſuch Intent, that the Grant may take 
Effect. 5 M | 


od. 301. | 


Leaſes under the ExchequersScal are good and 


available by the common Courſe of the Court of 


Exchequer, though not by the Common Law, unleſs 


under the Great Seal. 4 Rep. 16. b. 179.4 
A Leaſe of a Manor was forfeited to the King 


upon an Attainder of Treaſon; this may be granted 


under the Exchequer-Seal ; for it is but a diſpoſing 
of the Profits, and is always revocable, Si quis plus 


| How it is where che 
King is deccived in his 


rant. 


Tha King cannot paſs 
Lands by Bargain and 
Sale incolled, and why. 


The King cannot take 
an Eſtate but by Record. 


How to plead a Decd 
made to the King. 


How ir is where the 
King's Grant may be 
taken to two Intents. 


Leaſes under the Ex- 
chequer-Seal, are good 
by the Courſes of th 
Exchequer. | 


What Forfeitures may 
be granted under the 
Exchequer. Seal. 


dare voluerit: So a Chattel - Leaſe is vendible for his beſt Profit. Cro. Jac. 


109. pl. 6. 7 

Dow the Law ſtands in Caſe. of the King, where 
the Defendant muſt have his Monſtrans de droit, gr 
Petition de Droit, or what other Remedy. 4 Rep. 54. b. 

to 60. 4. i 

A falſe Conſideration material, if paſt, ſhall not 
hurt che King's Grant: But if a future Conſidera- 
tion be not performed, it will avoid it. Hob. 231. 
Where the Conſideration is void, the Grant is alſo 
void. 5 Rep. 94. 4. 

In all Caſes where the Conſiderations are real and 
ſavour of the Land, or extend to ſuch a real Thing ; 
if it be falſe, it deſtroys the Patent: But where the 
Conſideration is Perſonal, as in Conſideration of Mo- 


Where the Deſandant 
muſt have He Monfirans 
de Droit, or Petition de 
Droit, or what otlier 
Remedy. 


Where s falſe Conſi- 
deration ſhall not avoid. 
a King's Grant. 


In al Conſiderations 
a falſe Conſideration 
{ſhall avoid the King's 
Grant, but not in perto- 
nal Confideracions. 


ney paid, or Service done, although it be falſe, yet the Patent may be 


good 3 Leon. Caſe 337. fol. 248. 


In 
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u ſome Caſes a Perſonal Conſideration, if falſe, 
— — a falſe perfo- Fl 
nal Confideration ſhall a- 


void it. 7 


- 


ſhall bind the King. 


Wbere the King doth 
not preſent in his Turn, 
he ſhall loſe it. 


What Eſtates- tail in 
the Crown cannot be 
batred by a Recovery. 

34 P, 8. cap. 20. 


A general Recital in 


a King's Grant, good. 


very good Invention, to 


8 Rep. 167. 


Where the King is 

put to his Sci. fa. and 
where not; and where to 
hisOffice, and where nor. 


the Patent is void, 


A double Uſurpation 


7 
* 


nee eee 7” > "RR : 
ſhall ' deſtroy a Patent” if it be future; as if the 
King grants Lands to J S. e intentione, That he 


ſhal!*pay to 4 E. 201: now if he doch not pay it 
and the Eſtate given by it is void; 3 Tron: 248. 


2 double Uſurpation ſhall bind tie King, fb that 


he cannot have a Quare impedit. Cro. Fat. 5 3. pl. 26. 


See Title Quate impedit: Bat adjudged contra, Cre, 
FFF » H ̃ m DOTY 
3 F the King hath Title to preſent by Lapſe ot 
Outlawry, and doth not preſent in his Turn, He ffrall 
loſe it. . $4 82 
No Eſtate- tail in the Crown is preſerved by che 
14 H. 8. cap. 20. But the Eſtate- tail is created by 
Letters Patent, or of the Proviſion of the King. 
2 Rep. 15.6. OOO. -- © 
The Recital of an Eſtate-rail, or Leaſe for Life, 


or Years, in a Grant of the King, by the Words, 


mentionatur fore concedi, or dimitti, is a new, but 

In all Cafes where a common Perſon is put to his 
Action, there upon Office found the King is put to 
his Sci. fa. But where a common Perſon may enter or 
ſeize, there the Office is ſufficient without a Sci. fa. 


9 Rep. 96. Where a common Perſon is put to his Entry, the King is put 


to his Office. Poph. 27. 


Where the Land is in 
= King without Of- 
de. | 


There needs no Ot. 
fice where any Thing 
appears on Record. 


To what Time the 
King's Grant hath Rela» 
tion. 


Some Reſolution up- 
on the Stat. 18. H. 6. 
cap. 1. which make Pa- 
tents void, and which 
vary from the Day of 
the Warrant entred in 
Chancery. 


The King makes a Gift in Tail, and the Donee 
dies without Iſſue; the Land is in the King without 
Office. Poph. 27. So in every Caſe where the Eſtate 
is determined according to the Limitation. bid. 

There needs no Office where any Thing appears 
upon Record; for it is in vain to make any Thing 


appear upon Record by Office, which appears upon 
Record ——— it, Poph. 28. * 


A Subjects Deed hath Relation only to the 
Time of the Delivery, and not to the Date: But the 
King's Grant to the Time of the Date only, 2 Plon, 
Nun Patent are good in theſe three Caſes, 
vix. . | 5 
1ſt, There no Warrant is made. | 
2dly, Mhere the Warrant is made and delivered, 
but no Day of the Delivery entred. 


zaͤly, Where the Day is entred, and the Letters Parents bear Date 


after the Day. 2 Plow, 492. b. 


2 


= 


eahere 


prevent the Reciting of the whole Grant. 


Ring, and King's Grants. 141 

4 TUhere a Title of Lapſe accrues to the King, and * Where the Kiny mali 
the Patron preſents, vet the King may preſent as loſe his Title of Pre- 
is Parſon : Bur if che Preſentce ſentment for Lapſe, and 


long as the Preſentee 6 ', where nor 
dies, or reſigns, before the King hath preſented, then g 


his Preſentation is loſt; provided the Reſignation is not by Covin to 
take away the King's Title. Cre. {i 216, pl.2. 

Ok King's Grants, and of the Words De gratia 

ſpeciali, &c. and of oy other good Matters re- Of King's Grants. 
lating thereunto. See The Caſe of Mines Royal. 1 Plow. 

313. b. to 340. 4. * 85 1 | 

TUhere a Thing may be taken two Ways, there How che Words, Ex 
without the Words ex certa ſcientia, &c. the beſt ſhall . BY 3 
be taken for the King, and the ſtrongeſt againſt the it de wichode 
Patentce : But by the Words, Ex certa Fear.” that theſe Words, and how 
Incertainty is ſaved, and ſhall be taken ſtrong for the 8 * 
Patentee; and if it can be any Ways taken for him, there is a falſe Recital. 
the Patent ſhall not be void. But where the King be 
recites a Thing which is falſe, that ſhall not make the Patent good, 
| fl. the Words are, Ex certa ſcientia & mero motu. 3 Leon. Caſe 69. 

49. 

Where the Words Ex certa ſcientia are not put EE | 
into the Patent, it ſhall be intended to be made ar 1 
the Suggeſtion of the Patentee, and ſo the Grant Er cen ſclentis. How 
ſhall be taken beneficial for the King, and ſttictly OO” thoſe Words are 
againſt the Patentee: But where ſuch Words are put bees 


= 8 28 {hers 95 Grant ſhall be taken beneficial for the Subject. 
_ The ords Ex ſpeciali gratia imply the Bount be Foe ig oe 
"f the King. 3 $44 Ie 8 14 | 4 NS * ſpeciali gra- 
Ex cena ſcientia excludes all Ignorance, and EX What Es como ſeita. 
mero motu ſhews the liberal Benevolence of the King, tia, What Ex mero motu. 
without Suit of the Party. 3 Leon. 249. | 
Againſt che King a Diſcent is no Plea. 2 Leon. A Diſcent is no Plea 
Caſe 37. 4 SO | agaioft the Kin. 
Nothing can be an Inducement to a Traverſe, as wha muſt bels good 
well in the Caſe of a Subject as of tlie King, but Iaducement to 2 Tra- 
ſuch a Thing as is craverſable. Eid. „ an he ing, 
It is at the Election of the King to maintain his The King may main- 
own Title, or elſe ro traverſe the Title of the Party. tain his own, or tra- 


2 Leon. Cale 69. fol. 12 z. ; | verſe the Party's Title. 
Where an Entry in the Caſe of a Common Per- Where Common 


ſon is neceſſary, there it is requiſite that there be an Perſon muſt enter, there 
muſt, be an Office for 


Office for the King. 7bi4. fol. 124. See Cro. Eliz. the Kin 
855. pl. 19. | | Ty | N 8 
- Where che King leaſes for Vears, rendering a The King's Leaſe 
Rent payable at the Receipt at Wetminſfter, and there 6 5 8 8 
is a Proviſo, That if the Rent be behind, the Leaſe —_ of 1 * 
ſhall be void; if the Rent be behind, the Leaſe ſhall Office. 


be void without Office. 2 Leon. Caſe 178. 
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Where the Leſſee 
takes by Patent, he con- 
ſents to all that is in it, 
and the Words for Re- 
ow are as ſpoken by 
IM. 


A Debt forfeited by 
Outlawry may be grant- 
ed by the King, and 
the Grantee may ſue 
in his own or the 
King's Name for it. 


An Audits Querela 
lies not againſt the 
King. 

Where the King 
- grants Tithes not by 
any Name particularly, 
the Plaintiff in his De- 
claration may ſay, De- 
cimas prad, and it they 
did not paſs, then he 
ſhould plead Now Conceſ- 

i. 

1 How it is where 
Witneſſes are examined 
after the Demiſe le Rey, 
the Commiſſioners not 
having Notice of the 
King's Death. 


Where a King's Leaſe 
is void by Non-pay- 
ment of Rent. And 
where not void with- 


out Office found. 


King, and King's G2ants. 


The King leaſes for Twenty-one Years by Pa. 
tent, and the Leſſee was tied to repair the Houſe 
during the Term ; this ſhall be conſtrued as a Coye- 
nant on the Leſſee's Part, to bind him and his AC: 
ſigns. Cro. Jac. 240. pl. 5. 522. cath; 

The King may grant a Debt forfeited by Out- 
lawry, being a,Chole in Action; and the Grantee may 
have the Benefit to levy this Debt by Action in his 
own Name, or by Extent in the King's Name, tho 
there are not any Words in his Grant to ſue in the 
King's Name, as is uſual. . Cro. Fac. 180. 

An "at querela lies not againſt the King. Cre, 
Jac. 481. 5 ih 
; ehere the Plaintiff ſays in his Declaration, That 
the King granted Decimas pred. altho not by any of 
the Names in the Patent; yet where it ſaid Decimas 
pred. it is a ſufficient Allegation, that thoſe Tithes 
pages by the Patent; and if they did not, the De- 
endant might have ſaid, Non conceſſit, Cro. Far, 
679. pl. 17. 680. 


Dow it is where Witneſſes are examin d by Com- 
miſſion from. the Chancery, after the Demiſe le RM, 1 
the Commiſſioners then not having any Notice : 
thereof, and what ſhall be done afterwards in the RW 1 


Matter. See Cro. Car. 97. pl. 24. 998. 
Where the King lets for Years, reſerving a Rent 1 
yable at the Exchequer, with a Proviſo, to be void l 
y the Non-payment of the Rent, the Payment, or 
Non payment, appears by Record, and therefore to 5 
prove the Non · payment there needs no Office: But 


when Land is let by Leaſe, with ſuch Proviſo, payable to the Receivet, C 
or his Deputy, the Payment muſt be made to the Receiver, or his De- 8 * 
puty, and that doth not appear upon Record, and therefore the Leaſe E 
is not void by Non-payment without Office. Cro. Car, 99. pl. 25. F© 


100. 


Nothing veſts in the 
King upon a judgment 
in a Premunire till Office 
found by Commiſſion 
under the Great Seal. 
Difference between a 
Commiſſion under the 
Great Seal, and a Com- 
miſſion under the Ex- 
chequer-Seal. 


King, and to put 


the Land in Charge. Cyo. Car. 172. pl. 18. 


Upon a Judgment in a Premunire that he fhall 1 
forfeit, Gc. nothiog veſts in the King until Office ſ 
found, and it ought to be an Office by Commiſſion | 
under the Great Seal : For the Freehold being in N 
the Party offending at the Time of the Attainder, 73 
ſhall not be diveſted from him, without an Office ſu 
by Commiſſion under the Great Seal: For that is = 


an Office which inticles the King; but a Commil: 
ſion under the Exchequer- Seal is only to inform the 


OO | | H. being 


* , 5 0 - 7 
. - 
1 \ - 1 
\ I ** 
4 > Pq e a 


" : 


being condemned, and in Execution for Debt 
to ce 1800 was alſo condemned for 1 5 B. R. 
and was brought into Court by Habeas Corpus to be 
charged; and held, That he ought not to be charged 
in Execution here till the King's Debt be ſatisfied : 
But becauſe he had not a Writ of Protection, the 
Court held, That he is out of the Statute of 25 Ed. 
3. cap. 19. and awarded, that he ſhould be as well 
in Execution 
nf} | $14, Fu 
Leaſes for Life under the Exchequer-Seal of Lands 
uſually let, and at the ancient Rent, are good, and 
for the King's Benefit, that the Land ſhould not lie 
unlet. Cyo. Car. 513. pl. 9. 3 
Lands cannot be concealed after once revealed 
by any Words in a Record, unleſs they were given 
from the Crown, and afterwards came into it upon 
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Where a Priſoner in 


Execution at the King's 
Suit for Debt may alſo 
be in Execution at a 


Subject's Suit. 


25 Ed. 3. CAP, 19. Y 


ar the Suit of the Party as of the King. Co. Car. 389. 


Leaſes for Lives un- 
der the Exchequer- 
Seal, are good. 


What are conceal: 
Lands, and what nor. 
Concralment, what. 


a new Title. For Concealment is when Lands are in the King by At- 
tainder, or other Title, and there is not any Record to inform him 


what Lands they are. Cro. Elix. 508. 

The Cattle of a Stranger Levant and Conchant 
upon the Lands of an outlawed Per ſon, may be taken 
and fold, upon a Levari Facias. 5 Mod. 113, 114, 
115, & c. N : | — l 

All Statutes made to ſuppreſs Wrongs, take away 
Fraud, or prevent the Decay of Religion, bind 
the King tho not named: For Religion, Juſtice and 


Strangers Cattle Le- 
vant and Couchant ſeized 
upon a Lev, Fa. upon 
an Outlawry. 


By what Statutes 
Kings are bound, and 
why. 


Truth, are the ſure Supporters of Crowns and Diadems of Kings: 
5 Rep. 14. b. See what particular Statures are mentioned in that Caſe. 


The King ſhall hold co him, his Heirs and Suc- 
ceſſors for ever, all the late diſſolved Monaſterics, 
Abbies, Priories, Nunneries, Colleges, Hoſpitals, 
Houſes of Friars, and other Religious Houſes and 
Places, with all Things belonging to them. Sed. 2. 

Such Abbey-Lands as before the Diſſolution, 
were diſcharged of the Payment of Tithes, ſhall 
ſo continue diſcharged. Sed. 21. | 

Dbligations made ro the King ſhall be in the 
Nature of Statutes-ſtaple, and be made Domino Regi, 
and ſolvendum Domino Regi heredibus wel executoribus 
ſuis, and be of the ſame Quality, Force and Effect ; 
and alſo. be ſo executed, and ſhall remain to the 


Heirs or Executors of the King according to his Ap- f 


pointment. Seck. 2. | 

All Suits for the King's Debts ſhall be in his own 
Name. id. Sect. 4. 

P2ocels, judgment and Execution for the King to 
be in the Nature of the Statute · ſtaple. Lid. Sect. 5. 

The King ſhall in all Suits for Debt recover his 
Debt and Damages, Ibid. SeF. 6. | 


All the diſſolved Mo- 


naſteries, Cc. given to 
the King. 


31 1. 8. 
ſect. 2. 


If before diſcharged 
of Tiches, ſhall ſo con- 
tinue. 


cap, 13 


How Bonds ſhall be 
made to the King, and 
of what Quality they 
ſhall be, and co whom 
they ſhall go. 


33 I, 8. cap. 39 
1. 


The King's Suits for 
his Debts to be ia his 
own Name. 


How Execution ſhall 
be. 


Shall recover 
Debt and Damages. 


The 


his 


A Leaſe 125 by the 
Queen for Years, Pro- 
viſo if not paid by the 
Day, the Leaſe to be 
void : It's void by 


Non-payment without 
Office. . 


An Uſe will not ariſe 
to the King upon a Co- 
venant to ſtand ſeized; 
and why. 


The King may make 
and enable a Town to 
chuſe Burgeſſes of Pare 
liament. 

A Subject may peti- 
tion the King in an 
humble Manner where 
he is griev'd by any 
Sentence or Judgment. 


Of what Statutes the 
King ſhall have the Ad- 
vantage. 


The King's Title ſhall 


be preferred defore a. 


Subjc&'s. 


A ſecond Leaſe muſt 
recite the firſt, or elſe 
it's void. 


The King cannot have 
Tithes as Parcel of a 
Manor; but may pre- 
ſeribe for Decimam par- 
tem granorum. 


May grant that a 
Man may ſue in his 
Name. 


Concealment, what 
it is. 


Where the Office 
may be found to de- 
2 2 Leaſe for Life. 
where a Leaſe for 
owt 


King's Grants, 


Where the King ſhall 
kave the Prefcrence. 


The King may make 
a Guild : He cannot im- 
poſe a Fine by Patent. 


_- Tb 
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Wiſhis Guts. 


e s Debtor e the * maul be firſt 
Barta. cap. 1 
m7 was made by the pong Pl Rent, 
Provi That upen 3 within "OT Days 
the Lease to be void; the Rent was not paid within 
the ſorty Days: After wards the Receiver receives the 
Rent, and gives an Acquitrance as if paid within the 
forty Days. This Leaſe was void immediately upon 
N without Office joined. Cro. Eliz. 220. 
. TO. 221. 

Mhere a Remainder is limged to the King 8 upon 
a Covenant to ſtand ſeized, no Uſe will atiſe for 
want of a Confideration. Moore, Caſe 344- 

The King may incorporate a Town, A enable 
them to chuſe Burgeſſes of Parliament. So allo he 
may enable a Town not corporate. Hob. 14, 1 

Jt is lawful for any Subject to petition che King 
for Redreſs in an humble and modeſt Manner, where 
he finds himſelf grieved by a Sentence or Judgment, 


ns e * A > „* 


#iob. 220. 


The King ſhall have Advantage of all Sauces 
made for the ys of the Subject. 1 Leon. 150. 

Always where the Title of the King and the 
Title of a Suhje@ concurs, the King ſhall have thc 
Preference, 3 Leon fol. 251. 

here there is a Leaſe in being, and the King 
grants a ſecond Leaſe, if the Leaſe in being is noc 
recited in the ſecond Grant, it is void. 3 Leon. 


fol. 251. 


The. King cannor preſcribe for Tithes as Parcel 
of a Manor, but he may preſcribe to have Deciman 
partem granorum.  Cro. Eliz. 293. pl. 7. 


The King may grant that another may ſue in his 
Name. Cro. Eliz. 325. pl. 1. Cro. Fac. 180. 

A Cencealment is not but where Lands are in 
the King by Attainder, or otherwiſe, and there is 
not any Record to inform him what they are. Cr, 
Eliz. 508. 

The Queen cannot be intituled to a Forfeiture up- 
on a Leaſe for Life, unleſs it be by Office found in 
the proper County: Bur ſhe may upon a Leaſe tor 
Years, = Office found in any County. Cro. liz. 


855. pl. 19. 
Foz King's Grants, See Moore, Caſe. 349. 


Where both Titles commence at one Time, the. 


King ſhall have che Preference. Dame Hues Caſe. 
i Plow. 263. b. 

The King may make Guildam mercatoriam for the 
Increaſe of Trade; but no Forfeiture can be im- 
poſed upon a Subject by Patent. 8 Rep. 125. 4. 


4 The 
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Ving, and 's Gzants. | 144 
King may make a Borough by Charter, and  _ - + 
1 og + ni hoy and make them free Burgeſles. , Ende k, Meng 
Co. 10. Rep. 30. l. Danv. Abr. 744. : 
Ie che Thing granted be of ſuch a Nature, that Where the King's 
divers Eſtates may be limited thereof, as of Lands, _ void, and where 
Rents, Cc. If the King in his Grant of ſuch Thing 8 | 
doth not limit any Eſtate to the Grantee, viz. for Life, for Years, or 
in Fee, Cc. nothing paſſes by this Grant, but it is void for Incertainty : 
But if the Thing granted were ſuch, whereof divers Eſtates could not 
be limited ; there the King's Grant cannot be uncertain, nor the King 
cannot be deceived. Dav. Rep. 45. 4. . 
General Words in a King's Grant ſhall not paſs | 
ſuch ſpecial Royalties as belong to the Crown by Wok 06.57 
Prerogative ; as Mines-Royal, Piſcary-Royal, A- nor. | 
mercemetits and Eſcheats ; for theſe do not paſs by 
the general Words of all Mines, Piſcaries, Amercements and Eſcheats. 
Dav. Rep. 57. b. | 
TUhere the King grants all the Territory adjoin- 
ing to a River, and all Fiſherjes within that Terri- Notving paſſes 4 
tory, except three Parts of the Fiſhery of the River =—_ 2M 
B. That the fourth Part of this Fiſhery doth not 
paſs by this Grant ; for the King's Grant cannot paſs any Thing by Im- 
plication. Davis's Rep. 5 7. b. | 
The King may take Iſſue, and afterwards demur ; ruhe 8 
or firſt demur, and afterwards take Iſſue; or he may Ifſue, and ofterwards 
vary his Declaration: But all muſt be done in one demut, or demur, and 


Term. Vaugh. 6 5. take Iſſue after ir. 


4 


Lagan, ſee Wreck, 


Lapſe. 


APSE is the ©miſſion of a Patron to 
preſent to a Church within fir Months after Lapſe, what. 
it becomes void ; by which Negled, a Tt- 
— tle is given to the D2dinary to colſate to | 
the Church. This Lapſe happens as well the Patron being igno- 
— — UDP, come — the as node, 3 the fozmer Incum⸗ 
vent, epuivation, upon any Taufe comprehend __... 
ed in the Statute of rs Ele — 12. : 2 199 


One under the Age of 23 Years is preſented to 
a Benefice. Here Notice muſt be given to the Pa- | Wherethere hull Ne. 
tron, otherwiſe Lapſe ſhall not incur, March 119. tice. pas 
See the Statute of 13 Eliz. cap. 12. 
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146 Laple. 


How the Computa- In che Computation of ſix Months in the Caſe 
ſhall be in the Caſs of of a Lapſe, the Reckoning ought to be according to 
Lapſe. | to the Kalendar January, February, Oc. Cre. Fac. 1 41. 
| pl. 17. But 166. pl. 6. & 167. Adjudged that it Hal 
be 182 Days, See 6 Rep. 62. & primo Fohan. Oc. 1220, 1221. 

Where the Biſhop, Ik the Patron doth not preſent in ſix Months, 
Archbiſhop, and King the Ordinary hath ſix Months to collate ; and if he 
COR doth not collate in the ſix Months, then the Metro- 
politan hath ſix Months; and if he doth not collate within fix Months, 
then it devolves to the Crown. 2 Rol. Abr. 368. K. 2, 3, 5. Hob. 30. 

By the Common Law, the firſt Benefice was void 
The firſt Benefice void before the Statute of 21 H. 8. without Sentence 
* declaratory, at the Election of the Patron; {6 that 
He may preſent. if he will, he may preſent without Notice; and if 
125 he will not preſent, no Lapſe ſhall incur. Maare, Caſe 
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* Ozds which paſs under the Name of 
Latin, are of four Sorts, and what are 
good within the Statute of 36 Ed. 3. 


The four Sorts of 
Words which paſs un- 
der the Name of Latin, 


and what are within 
36 E. cap. 15. cap. 15. are, 


Good Latin. I. Good Latin, allowed by Grammarians. 
II. Moꝛds ſignificant, and known to the Sages 


L Latin. 
awyers Latin of the Law; but not allowed by Grammarians, nor 


having any Countenance of Lia. 4 1 
Falſe Latin. Nn what Caſes Mala Grammatica, falſe Latin, or 


no Latin, and having Countenance of Lain, ſhall 
abate or deſtroy a Writ, or not. 3 
0 ozds inſenſible and of no Signification, and 
Inſenſible, and 1 x 641.09 249 , 
Signification. | no which have not any; Countenance of Latin, ſhall be 
rejected. 10 Rep. 133 _ . 
36 Ed. 3. cap. 15. The * _ gory darn te 1 36 Ed. 3. 
The ſecond Sort, vis. ' nm, Toftum, Bruera, 
| Plendinge allowed in S.. are Words allowed in Pleddings and original 
Writs, and are within the Stature. 


.- 


The third Sort, falſe or incongruous Latin, ſhall 
abate original Writs: but ſhall not make void any 
judicial Writ, Plea, or Declaration, nor any Grant 

9 5 or 


Words that ſhall a. 
bate original, not judi- 
cial Writs, 


3 


47 
in 


ble 


_ Latin. 147 
or Deed. Aiſo, When there is no Latin Word, yet if you make a 
word which hath ſome Countenance of Latin, and an Anglice to it, it is 
1 The fourth Sort are Words inſenſible: And for 
Words inſenſible, and of no Signification, Damages 
cannot be given. 10 Rep. 133. 4. . 

CUhere there is no Latin for Words, there where Where an Anglice is 
Words of no Signification are put to expreſs them, [9% and where 
they ought to be explained by an Anglice : But 
where they are ſignificant, there needs not any Anglice. March 16. 

Where Words are explained by an Anglice, con- yo, . 
trary to the true Intent and Meaning of the Word it void. © 328 
ſelf, the Anglice is void. ibid. | 

F alſe Latin ſhall nor hurt a Bond, G Ce Cyo. Fac . Falſe Latin ſhall not 
161. pl. 22. . avoid a Bond. 


Inſenſible Words. 


\ 


Latitat. 


Latitat is a Teſtatum Crit, illuing out of A Lati:ar, what. 
the Court of King's Bench, grounded upon 
a Bill of Middleſex, ſuppoſed to be fued out befoze, and return- 


ed Non eſt inventus. 


In the Caſe of Abbot againſt Camby. Zi. 1656. When the Proceſs in 
B. S. It was ſaid by the Court, That a Latitat can- , 727 be by Late 
not iſſue out of this Court into the County of Mid- int. hop 
aleſex, except the Court removes out of Middleſex ; for if the Court re- 
moves out of 14 then the Proceſs muſt be a Latitat; and in the 
County where the Court is the Proceſs muſt be by Bill, as it was in 
Middleſex before the Court removed. | | | 
15 A Latitat out of this Court is in the Nature of an The Nature of it and 
Original Writ, called 2 Clauſum fregit; returnable in Antiquich. 

* S Ew one 7 the Chancery, upon which they proceed in 

e Common Pleas: Mich. 1 S. And is o iqui 
1 3 S. And is of Antiquit y beyond the 

How to ſue out, retutn, and enter a Luitat, to Leiter. 
ſave the Statute of Limitations. See Title Aions. Statute of Limitations. 

See the Statute of the ſecond Seſſion of 13 Car. 2. A wiaw Bill. 
cap. 2. which was the Foundation of the 4c etiam Bille 13 Car. 2. c. 2 fell. 2 
in Writs, whereby to hold to ſpecial Bail. 3 
. The Time when a Latitat iſſued out; is traverſa- The Time of iſuing 
1 ble, 2 Keble 198. pl. 25. ol it our, is traverſable. 


Law 


See Wager of Law. 


ve 1122 _ it 7% 7- 
18. | at which is crooke ng; fo2 as 
a aa Rightlignifies Law, ſo crooked 02 Wrong 
ſignifies Injury, and Injuria ig contra jus. 
It is alſo called Right, becauſe it is the beſt Birth⸗right the Sub. 
ject hath to his Lands, Goods, (Uife, Childꝛen, Body, Life, Honour 
1 and pꝛoteas him from Injury and TUrong, See 
2 Inſt. 56. | 


The ſeveral Qualities The Law muſt: have three Qualities. 
N the Law muſt #2» WP P74 | 
«S 1. It muſt be 7uſta. | A 
2. Jubens honeſta. | _ 
3- Prohibens contraria. 3 


1 


And if it be 7uſta, it muſt have five Properties. 


1. Poſſibilis. 

2. Neceſſaria. 

3. Conveniens. 

4. Manifeſta. DOR . 

5. Nullo privato commodo, vel communi utilitate edita. 
2 Inſt. 587. : 


1 Of the Juſtice of the In our Law, and all other Laws, there are ſome 

ws Things which happen, which by Foreſight cannot be 
prevented, nor by Diligence avoided ; and when ſuch Things happen to 
a Man, the Law will not puniſh him for it; for the Law puniſheth no 


Man, but for his own Default. x Plow. Com. 9. 6. h 
When Laws and Statutes are made, there ate E 

1 Law of ſome Things exempted and ſoreprized out of the e 
Pele. Proviſion thereof by the Law of Reaſon, although v 

not expreſſed by Words. 1 Plow. 13. 6. | 5 8 
11 The breaking of the Words of the Law, is no 2 
ofthe ka n Breach of the Law, if the Intent thereof be not bio- h 


ken. 1 Plow. 19. b. 
3 Ulhere 


Law. 


Law are | 


28 IO 
en, to Where the Law doth 
not puniſh, We” 


Ulhere the Words of any 
avoid a greater Inconvenience, either for Neceſſity or 
Compulſion, or involuntary Ignorance: In theſe Cafes, the Law doth not 


puniſh. 


* 


Foy 4 +. _ 
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(Attachment. „( King. 
Se Death. 0 Rent. 
( Diſtrels foꝛ Rent.) “ Waſte. 


Eales are Szants 02 Demiſes by one who Lezfes, bat. 

| hath any Eſtate in any Hereditaments, of IR 
af thoſe Dereditaments to another fo? a leſſer Time, and may be 
Life, 01 Pears, '02 at Mill: But ik they are fo2 Lite, there muit 


fo2 L | 
be Livery of Seiſin. 


I one take a Leaſe by Indenture for Years of 3 If a Min rake » Leaſe 
ruinous Houſe, that wanteth Reparations, and do {,;.n.m- ro 1 
covenant in the Leaſe to leave the Houſe at the End Repair, an Action lies 
of the Term in good Repair, he is bound to do it; 8“iaſt him if he do nor. 
and an Action of Covenant doth lie for the Leſſor againſt him, if he do 
it not. 21 Car. B. R. But if he had not covenanted expreſsly to do it, 
he had not been bound by Law to do it; for the Law binds not the 
Leſſee to leave the Thing ler, in better Condition chan it was when it 
gb firſt ler unto him, except he bind himſelf by an expreſs Covenant 

A Leaſe for Lives muſt be executed with Livery, Why s Lock for Line 
becauſe an Eſtate for Life is a Freehold. NE diate 
A Leaſe which is only voidable, and not abſo- Ll ei 
lutely void, muſt be made void by the Leſſor's Re- 9 . 
entty; but if a Leaſe be abſolutely void, there need- 7 111 „ fp the 
eth no Re-entry : 21 Car. B. R. That is ſaid voidable needs no a 2 
which may be made void, if the Leſſor will, and 3 
may be continued, if he pleaſe, at his Election; the Leaſe is made void 
by Re· entry, and putting out the Leſſee, or elſe it is continued or af- 
5 by receiving the Rent, and thereby acknowledging him till for 

is Tenant. | 
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Leaſe, Lefſo2 and Leſſee. 
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How Declaration in 
Bjectment muſt be de- 
livered to try the Ti- 
the of Lands let by ſe- 
veral Leaſes, if the 
Freehold be entire ; 
and how if it be ſeve- 
ral. 


— There the Freehold of the Lands in Queſtion, 
in an Action of "Treſpaſs and Ejectment, is entire, 
and theſe Lands be let out to ſeveral Perſons for 
Vears by ſeveral Leaſes: if he, whoſe Title is con. 
cerned, doth intend to try the Title of theſe Lands, 
he muſt (if he intends to recover Poſſeſſion of the 


| Whole) deliver a Copy of the Declaration in Ejed. 
ment to every Tenant in Poſſeſſion, or his Wife, that holds any of the 
Lands ; for there ſhall no more Land be in Queſtion upon the Trials 
than for which ſuch Declaration was delivered; but where the Leſſor of 
the Plaintiff hath ſeveral Freehold in Lands in the Poſſeſſion of ſeveral 
Perſons, there he muſt deliver ſeveral Declatations ro each particular 
Perſon, and not Copies of Declarations, as in Caſe where there are 
ſeveral Tenants under one joint Title: Paſch. 23 Car. B. R. For ſe- 


veral Frecholds muſt have ſeveral Leaſes ro try them, becauſe they 
are the Right and Titles of ſeveral Perſons, or may be held by ſeveral 


Titles. 


A Leaſe for Years can» 
nor be entailed, 


A Leaſe for Years, although it be a very long 
Leaſe, cannot be entailed ; (but may be aſſigned in 
Truſt to ſeveral Uſes, which may be an Entail in 


Effet) for the Nature of a Chattel cannot be turned into an Inheritance: 
Hill. 3 B. R. Which would be if ſuch a Leaſe which is but a 


Chatte 


might be entailed; for an Eſtate- tail is an Eſtate. of Inheri- 


rance ; yet in Chancery they do often make good ſuch Entails made 


by Will. 


Leaſe limited to the 
Father for ſixty Years, 
then to the Morher for 
fixty Years, if either 
lived fo long; then to 
7. if he ſurvived the 
Father and Mother: Bur 
if he died in their Life- 
time, then to his Iſſue, 
if any : Bur if he died 
without Iſſue, the Re- 
mainder to E. in Tail. 
7 died without Iſſue in 
the Life of Father and 
Mother, E. ſhall. take 
the Remainder for the 
whole Term. 


The Truſt of a long Leaſe was limited thus : To 
the Father for ſixty Years, if he lived ſo long; al. 
terwards to the Mother for ſixty Years, if ſhe lived 
ſo long; afterwards to John and his Executors if he 


ſurvived his Father and Mother, and if he died in 


their Life-time, having Iſſue, then to his Iſſue ; but 
if he died without Iſſue, living the Father and Mo- 
ther, the Remainder to Edward in Tail: John died 
without Iſſue in the Life of the Father and Mother. 
And it was reſolved, That Edward ſhould take this 
Remainder ; for the whole Term had veſted in John 
if he had ſurvived, yet the Contingency never hap- 
pening, and ſo wearing out in the Compals of two 


Lives in being, the Remainder over to Edward might 


be limited upon it. later Mood and Saunders, before the Lord Keeper 
Bridgman aſſiſted with the Judges. | 


If a Leaſe for Years 


be limited in Tail, no 


23 Remainder can 


limited upon it. 


Jf a Leaſe for Years comes to be limited in Tail, 
the Law allows not a-preſent Remainder to be limit- 


ed thereupon ; yet it will allow a future Eſtate ariſing 
upon a Contingency only, and that to wear out in 


+ - a ſhort Time. By the Lord Chancellor Finch in the 


Duke of Norfolk's Caſe, fol. 27. 
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A Man 
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Teka, Leſſo and Leſſee. 
0 Man ſettles his Eſtate upon himſelf. for Life, 
4 1 to his 80 in Tail, wich Remainders 
over; and then he ſays, That if the Son ſhall die 
without Heir male of his Body, that then his 
Daughters ſhall have his Lands for 100 Years, Pro- 
viſo, that if his Heir male pay 1000 J. to every one 
of his Daughters within a Year after his Death, that 
then the Limitation ſhall be void: The Money 
was not paid after'the Death of the Iſſue male, and 
the Daughters entred; This was held a good Leaſe 
by way of future Intereſt, and that the Commence- 
merit of ir was after the Death of the Heir male of 
the Body of the Father without Iſſue. Goodyear and 


Clerk, Trin. 12 Car. 1643. B. R. But I ſuppoſe if the 


— 
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4A ſettles on himſelf 
for Life, chen ro his Son 
in Tail, with Remain- 
ders over: Then ſays, 
That if the Son die 
without Heir male, his 
Daughters ſhall have it 
for 100 Years, Proviſo 
the Limitation to be 
void; if the Heir male 
pay oo . ro each 

aughter within a Year 
afrer his Death. Th 
Money was not paid, 
and the Daughters en- 
tred; and held a good 
Leaſe by way of future 
Intereſt. 


Heir in Tail had ſuffered a Recovery that would have barted this Cori- 


tingency. RI 

4 Lefſee for Years is not bound to repair the 
Houſe let unto him, which is burned by Accident; 
if there be not a ſpecial Covenant in the Leaſe, that 
he ſhall Teave the Houſe in good Repair ac the End of 
the Term; but if the Houſe be burned by Negligence 
of the Leſſee, or his Servants, Wife or Children, he 
ſhall repair ir, although there be no ſuch Covenant 


in the Leaſe ro do it: Paſch. 24 Car. B. R. For by the Leſſee's Covenant 


Leſſee for Years not 
bound to repair a Houſe 
burntby Accident, unleſs 
there be a Covenant that 
he ſhall leave ic in Re- 
pair; otherwYle if it be 
burar by theNegligence 
of the Leſſee, his Ser- 
vants, Ce. Fo 


it ſhall be intended, that he took Notice of what Accidents might hap- 
pen; and his Covenant ſhall be taken generally, and without Exception, 


ther, is puniſhable in Law. x: 

Jn a Leaſe for Years by Indenture, the Term is 
not certain before the Habendum & Tenendam in the 
Leaſe : Term. Trin. 24 Car. B. R. 


, 


and ſtrongeſt againſt himſelf ; for Negligence which is prejudicial to ano- 


The Hdabend. aſcertains 
the Leaſe. . 


For though it do appear beſore the 


Habendum G. Tenendum, that the Lands in the Leaſe mentioned are de- 
miſed unto the Leſſee; yet it doth not appear for how many Years they 


are demiſed, nor when the Leaſe is to 


is declared in the Habendum. 


and hath uſually paid a Rent unto him for theſe 
Lands, although it cannot be expreſsly proved that 
the Lands were demiſed at Will to him that is thus in 


M one be in Poſſeſſion of the Lands of another, 


begin, nor when to end, until it 


Poſſcſſion and Pay- 
ment of Rent, is good 
Evidence of a Leaſe ac 
Will. 


Poſſeſſion of the Lands, that is, That he ſhould hold them as long as both 
Parties ſhould pleaſe; yer if the Payment of a quarter or half a Year's 
= Rent can be proved, this will be a good Evidence of a Leaſe at Will: 
Mich. 1650. B. S. For it ſhall be preſumed that he in Poſſeſſion doth 
hold the Lands, and that the Owner of the Lands did receive the Rent 
for thoſe Lands upon ſome private Contract made between the Parties 
for holding the Lands for ſome Term, and for paying of ſuch a Rent 
ot OR z and a leſs Time cannot be ſuppoſed, than ro hold them at 
1 ae 


Jf 


. * 
2 þ 


— bur in Caſe c poſſeſſion 3 hut in Caſe of a Leaſe for Years, the 


- his Iodenture, be ſhall not loſe his Term in the Lands let by the Indenture, 


Things in a Leaſe tor 


_ cluſive, to be incluſive, and the ſame Day is Parcel of the De- 


. 


152 Leaſe, Lefſq2 and Leſſee. N " 
Leſſor enters before f one makes 2 Leaſe for Years, and afrerwar | the 
the Term is expired, Leibe enters upon the Lands ler, beſare the" Term is 
and makes a ſecond nd Bog | Wy . . 
Leaſe to another. Good expired or determined, and Yoarh make a Leaſe of 
till che firſt Leſſee re- theſe Lands to another, this ſecond Leaſe is a good 
—_ | Leaſe, until the firſt Leſſee doth re: enter: 2 Mai 
Paſch. 16 50. B. S. And then the firſt Leaſe is revived, and the firſt Lef- 
ſee is again in Poſſeſſion by Vertue of the firſt Leafe. C1 £5. 
a There needs no Entry to be pleaded upon a Feoff- 
Entry need not ve ment, becauſe the Livery gives..the Feoffes actual 


Leaſe for Years, it Leſſee is not in actual Poſſeſſion until his Entry; and 
muft. therefore the pleading always is, Yirtute cujus the De. 
fendant entred, and was pofletied, 17 Zee Co. Lit. 20]. 4, T9981 
| "TE Although a Leſſee for Years do loſe his Indepture 
Though Leſſee loſe of Demiſe of rhe Lands let unto him, yet he ſhall 


not loſe his Term, 


which is ſo loſt ; if it can be proved any Way that 
there was (ach Term let unto him/by Indenture, and 
In like Manner of avy that it is not determined. So it is of any other Eſt ate 
other "Fore in 1 — in Lands, if the Deed that created che Eſtate: he laſt, Bl 
wos ſuch® Deed, il it can be proved that there was ſuch a Deed made, 
6 and that fuch an Eſtate was conveyed by the Deed: 
Paſch. 1650. 14 & 15 Maii. B. S. For the Eſtate in the Lands, is 
derived from the Party that made the Deed, and not from the Deed, 
otherwiſe than inſtrumentally and declaratively to ſhew his Mind and 
Intent that conveys the Eſtate, as alſo the Mind and Intent of him that 
receives it; and the loſing of the Deed can make no Alteration herein. 
3 In every Leaſe there are three Principals, The 
The three Principal Leſſor, Leſſee, and Thing let; and by the Premiſſes, 


Years: the Leſſor and Leſſee are expreſſed x and by the 
| | Habendym, the Intereſt which the Leſſee ſhall have, 
ought to be ſer forth; and if no Habendum in the Leaſeè, then the Leſſee 
ſhall be Tenant at Will. 3 Leon. Caſe 60. CST op ce.” BY 
* A Leale to a Man and to her whom he ſhall cake 
ante fo 2 Man to be his Wiſe, is void; for there ought to be ſuch 
Wife, is void. Perſon at the Time of the Commencement. of the 
Deed which might take. 4 Leon. Caſs 158. 
Leaſe for 21 Years, if a Leaſe was but for 9 Years, if the 
the Leſſee lives ſo long Leſſee lived ſo long and continued in his Service; 
and continues in his the Leſſor died within the Term, the Leaſe conti- 
Jen, 2 — _ nues; for there is not any Laches in the Leſſee, but it 
* Is the Act of God that he cannot ſerve longer. C. 
| Elis. 643. f. 4. & F 
*. beſt Conſtru.0 The belt Conſtruction ſhall be for the Leſſee 
tion for the Leſſee. againſt the Leſſor. 6 Rep. 36.4 |. _ * 
The Day of the Delivery of a Leaſe ſhall be taken 


5 
+ 


5 


Where the Day is in- 
| miſe: So it is, if it be to commence from the Making. 
Wenn. But if it be to hold from the Day of the Making, 


or the Day of the Date, there the Day itſelf is excluded. 
5 Rep. 2. b. 5 A Leaſe 


4 Leaſe-is dated May 20, to hold for twenty 
Years from the Date, or from the Day of the Date; 
it ſhall begin the 2 1ſt of May, 

So if the Leaſe bears Date 


Leaſe, Leſſoz and Leſſee; 
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When Lesſes or 
to commence. - 


the 2oth of May to hold from the Ma- 


king, or from henceforth; it ſhall begin on the Day upon which it was 


delivered. | Co. Lit. 46. b. 5 Rep. 1. 4. b. 
Lands granted by * are in Judgment of Law 
2 Tenancy at Will; and Lands which have been 


| Copyhold, and what 


other Lands are uſual] 


uſed to be let at Will by him who hath the Inheri- let within the — 


tance, rendering Rent, are Lands accuſtomably letten 
== within the Act of 13 Eliz. and 3 

= CUhere a new Thing is demiſed, with Lands ac- 
cuſtomably let, altho' there be a great Increaſe of 
Rent, yet the Leaſe is void: 5 Rep. 5. b. See 6 Rep. 


2 H. 8. cap. 28. 6 Rep. 37.6. 


Lands accuſtomably 
let. 


37, 38. More Rent than the accuſtomed Rent may be teſerved. 


A Reſervation of Rent in a Biſhop's, Cc. Leaſe, 
at two Feaſts, where it uſed to be at four, makes 
the Leaſe void : Becauſe four are more beneficial 


chan two. Lid 


A Leaſe was made to three for their Lives, Provi- 
ſo that the firſt ſhall occupy firſt, the ſecond next; 
it came to be a Queſtion, Whether the Proviſo ſeve- 
red the joint Eſtate, and made them take in Remain- 
ders, or that it continu'd joint : Adjudg'd, Thar it 
continu'd joint, and that the Proviſo was void. Cro. 
Eliz. 89. pl. 13. 17. 

A Leaſe for Life ro commence in futuro is void, 
becauſe Livery cannot be made to a futute Eſtate. 
5 Rep. 94- b. : | SEN 3 

But where a Leaſe is made for Life, Habendum 
at a Day to come, and after the Day the Leſſor 
makes Livery, there it ſhall be good : Bur if ir be 
by Letter of Attorney, it is void. Hob. 314. 2 Rep. 
55. Roll. Abr. 828. Palm. 29. Daliſ. 11 1. pl. 3. 

A Leaſe is made for Life, Habendum 4 Die dlatus, 
and Livery made by Attorney a Year afterwards ; 
this is void: Becauſe it is Habendam a Die datus, and 
the Livery made fo long time after will not help it. 
Co. Eliz. 873. pl. 12. 874. 585. pl. 15. 

So when a Reverſion was granted, Habendum 
after Michaelmas, and the Attornment is after Micha- 
elmas, it is void: Becauſe if it were good, the Leſſor 


would have a patticular Eſtate in the mean time, 


which cannot be. So alſo it had been, if the At- 
tornment had been made preſently: But if a Rever- 
ſion be granted, Habendum aſter the Death of the 
Tenant for Life, it is good ; for it is but a Limita- 
tion when he ſhall have the Poſſeſſion. Cro. Eliz. 
$85. pl. 15. 

[Yel. 2.] © 2 R 


Reſervation at two | 
Feaſts inſtead of four. 


A Leafe for three 
Lives, Proviſo that the 
firſt ſhall take fiiſt, and 
the ſecond next ; the 
Proviſo is void, and 
they ſhall take joiatly. 


A Leaſe for Life to 
commence in futuro, is 
void. 


But where Livery is 
made by the Leflor 
after the Day, it is 
good: But not where 
made by Attorney. 


ALeaſe for Life, Hs- 

bendum a Die datus, and 
Livery by Attorney 
after wards is void. 


A Reverſion granted, 
Ha bendum after Michbel- 
ma, and the Attorn- 


ment after Michaelmas, 


is void, and why. So 
if the. Attornment had 
been made preſently. 
But otherwiſc in Caſe 
of a Grant of a Rever- 
ſion, Habendum after 
the Death of Tenant 
for Life. 


H. Leaſes 


1 54 7 | 
E 

H. leaſes for Life, to 
begin aſter three Lives. 


the Words to commence after his Death were rejected; ſo it 
ly . Cro. Eliz. 269. ph 8. 


Debt for Rent lies 
”= a Leſſee a Diſſei - 
2 


How a Leaſe for 
Years in Remainder 
may be. 


A Leaſe for Years to 
commence after the 
Death of Leſſee for 
Life, is good. 


A Leaſe for ninety- 
nine Years, if he 1 4 
ſo long, and if he die 
within the Term his 
Wife ſhould have ſo 
much as remained, is 
void as to the Wife. 
It can't move as a Re- 
mainder. Void for 
Uncertainty. A Ter- 
mor can't grant his 
Term after his Death. 


Leaſe, Leſſoz, and Leſſee. es 

H. leaſes for three Lives; and afterwards lets to 
for his Life, which Term to begin after, &c. and 
ivery was made: And adjudg'd a good Leaſe; and 

begun preſent- 


Mhere a Leſſee is a Diſſeiſor, and continues a 
Diſſeiſor, yet Debt lies againſt him for the Rent, by 
reaſon of the Privity of Contract. 2 Leon. 121. 

ALeaſe for Years in Remainder may be upon a 
Leaſe for Life of the ſame Perſon. 3 Lion. Cale 49. 

ol. 22. 7 p 
. A Man leaſed for Life, and afterwards leaſed for 
Years, to commence after the Death of the Tenant 
for Life; this is a good future Intereſt. 4 Lion. 
Caſe 101. 2 Saund. 165. 2 Sid, 437. : 

A Leaſe was made for ninety-nine Years ta J. 5. 
if he ſhould live ſo long, and if he died within the 
Term, then his Wife ſhould have it Durante toto rei 
duo termini pred. J. S. dies within the Term: And ad- 
judg'd, That the Wife ſhall not have it; for the 
Term was determined, and the Limitation to her 
void: For as a Remainder it cannot move, becauſe 
that muſt be created with the particular Eſtate, 
(which this was not) and muſt be limited for a cer- 
tain Eſtate, as for Years, Life, or Fee, &c. Here it is 
uncertain whether ſhe will ever have ir, for 7. S. may 


out-live the ninety-nine Years ; and therefore a Termor cannot grant his 


Term after his Death. Cro. Eliz. 216. 


But he may deviſe 
if, 


A Leaſe for eighty 
Years if the Wife lives 
ſo long, the Reſidue to 
the Son. It is void as 
to the Son, . becauſe 
there can be no Reſidue 
of a determined Term. 


An Executor renews 
a Leaſe, it ſhall be lia- 
ble co a Teſtator's Le- 


gaoy. 


Truſtee of a Term 
ſurrenders and takes a 
further Leaſe, it ſhall 
be for the Benefit of 


Ceſtuy que Truft. 


Leaſe to 4. during 
the Lives of B. and C. 


Pl. 15. 217. 1 Co. 155. 4. 
But a Termor may deviſe ſo much of his Term 
as ſhall be in arrear at the Time of his Death, and 


it ſhall be good. Co. Elis. 9. pl. 2. 8 Rep. 95. 4.6. 


96. 4. 3 2 
A Leaſe was made for eighty Years if the Wiſe 
ſhall fo long live; and if ſhe dies, the Son ſhall have 
it for the teſidue of the Term then to come: This 
is void as to the Son, becauſe there can be no Reſi- 
due of a Term, which before is determined. Moore, 
Caſe 441. Gs. 4 | 
Mhere a Leaſe is renewed by an Executor, it ſhall 
be liable to a Legacy of the Teſtator's. Chant. 


Rep. 191. 


Ik a Truſtee of a Term ſurrenders, and takes a 


further Term, that ſhall be for the Benefit of Ceſiy 


que Truſt, Chanc. Rep. 191. 


Aa Leaſe be made to 4. during the Lives of B. 
and C. without ſaying, And during the Life of the 
Survivor : If one dies the Eſtate is not determined, 


bur A. ſhall have it during the Survivor's Life; for A. hath a Frechold 


4 


a— enn. D 


᷑:IiFE a «a. 


ha ww ,@ ö e HK to a6 Wa om 


by Way of Limitation of in Eſlate during the 
Lives of two Men, and by ConſtruQion of Law, ;, 1 


during the Life of the Survivor. But in caſe of a . 
as if Land be demiſed for ninety- nine Years, if A. and B. (6 


Condition, | , | 
long live: Here if one dies the Leaſe js determined,, 
becauſe it was conditional. 5 Rep. 9. 4. 5. See The Difference. 


Leon. Caſe 150. ET 
A Leaſe is made to 4. and his Aſſigns to hold du- Lesſe to 4. during 
ring the Lives of B. and C. This Limitation was che Lives of B. and c. 

held good; for the Leſſee had but one Eſtate, which . 
hath this Limitation, viz. during the Life and Lives of B. and C. and he 
he hath bur one Freehold, ſo there can be no Mer- No Merger. 

er; but he hath a Freehold to continue during the |, Shall, hold for the 


90 Lives, and the Liſe of the Survivor. 5 Rep. 13. 4. Survivor's Life. . 
See an Expoſition of the Statute of 32 H. 8. Debt lies for Tenant 
| pur auter vie, after the 


cap. 37. where Debt is given to Tenant pur anter 744 K 
yi. after the Death of Ceſtuy que vie, againſt the 32 2 His. „ 
Tenant who ought to pay the Rent: 5 Rep. 118. 4. 25 Ye 4 cap. 37: 


See alſo the Statute of 29 Car. 2. cap. 3. 8298 
Ik a Perſon, for whoſe Life an Eſtate hath been, Abſence of the Te- 


or ſhall be granted, ſhall remain beyond Sea, or ab- Vent fog Life for ſeven 
ſent himſelf in this Realm for fined Years together, hy png er 1 te 
and no ſufficient Proof be made of the Life of ſuch 19 Car. 2. cap. 6 
Perfon, in any Action commenced for the Recovery of the Lands held 
for the Life of ſach Perſon; then ſuch - Perſon for whoſe Life the Lands 
were holden, ſhall be accounted as naturally dead. Statute 19 Car. 2. 
cap. 6. See alſo another Statute made 6 Anne, entitu- 
led, An AF for the more effetFual Diſcovery of the Death Stat. 6 Innz. 
of Perſons pretended to be alive, to the Prejudire of thoſe © 
whom claim their Eſtates after their Deaths, in Title 
a Stature made 8 Anne, Proviſion is made, 3 2 Goods 
that no Tenant's Goods ſhall be taken in Execution; tion kill che Leſtar 15 
or upon an Extent, until the Leſſor is paid one Year's paid one Year's Rent. 
Rent. Which ſee in Title Execution. Anne. | 
That no Leſſee for Lives, Years, at Will, or other= Goods cn hola 


Z 


wiſe, ſhall fraudently carry off the Goods from the freined after removed 1 Nj 
Lands, to prevent a' Diſtreſs for Rent; but the þ 1d Jaye GI 4 


from the Land. 


Leſſor, or any one by his Authority, in fivEDays 3 Auna 
next following ſuch Removal, may ſeize the Goods, 
and diſpoſe of them in ſuch Manner as is directed 155 
by the Statute of 2 V. & M. Which ſee in Title + UW: t P. cet. . 
Diſtreſs fo2 Rent, _ 
Pꝛoviſo, not to ſeize Goods fold bona fide, for | 
valuable Conſideration, before Seizure made. ia. 8 Anne. 
Debt ſhall lie againſt Tenant for Life for Rent, Pedbt lies againit Leſi 
as againſt Leſſee for Years. Bid. | ſee for Life for Rear. 


A Diſtreſs 
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A Diſtreſs may be 
within ſix Months after 

the Determination of a 

Term. | 


$ Annz. 


nant who ows ſuc 
fireſs fo2 Kent. 


Rendering Rent at 


Michaelmas and Lady. day, 
inſtead of Lady day and 
Michaelmas. 


Rendering to Leſſor 
„ | his Succeſſors, 
ſhould be, and his Suc- 
ceſſors. 


A Leſſor grants his 
Reverſion, and after- 
wards releaſes Cove- 
nants to the Leſſee be- 


fore Breach. 


Readdendum is 2 Co- 
venant in Law, and runs 
with the Land. 


Where 
ſhall paſs to the Gran» 
tee of a Term. 


Leaſe for eiglity 
Years, if he ſo long 
live; and after his 
Death for four Years ; 
all makes but one 
Term. 


All Leaſes, &c. not 
put into Writing, and 
that ſhall not be ſigned, 
hall have but the Ef- 
fe& of Leaſes at Will. 


Covenants. 


? 


Leaſe, Lefſoz, and Leſſee. 


| A _Dillreſs ay be for Rent after the Death of 


Tenant pur auter Vie, and the Determination of the 


Eſtates of Leſſees for Vears, or at Will, provided 


it be within fix Kalendar Months after the Determi. 
nation of their Eſtates, and the Continuance of the 
Leſſor's Title, and during the Poſſeſſion of the Te. 


h Arrears. Vid. See Titles Erecution, Rent, Dj. 


A Leaſe was made in January, rendering Rent an- 
nually at Michaelmas and 2 it ſhall be tran. 
ſpoſed to Lady-day and Michaelmas. 5 Rep. 112. 4. 

Rendering Rent to a Prebendary, or his Succeſ. 

ſors, ſhould be to him and his Succeſſors, wiz. to 
Leſſor for Life, and to his Succeſſor afterwards, 
5 Rep. 111.6. 112. 4. : 

A Leflo2 grants his Reverſion, and afterwards te- 
leaſes the Covenants to the Leſſee before Breach; 
and held ro be naught: Becauſe they will intend 
that the Action ſhall be brought upon the Readen. 
dum, which is a Covenant in Law, and runs with 
the Reverſion at Common Law, before the Statute of 
Hen. 8. and paſſes by the Grant of the Reverſion 


ſo that he cannot releaſe this after the Aſſigument. 


2 Lev. 207. 

Leſſee for Years-lers Part of his Term with Cove 
nants, and then grants the Reverſion: If the Cove- 
nants paſs to the Grantee, was the Queſtion. 3 Leu. 
154. 155. | | 

Leaſe for eighty Years, if he ſhall fo long live; 
and after his Death for four Years ; all makes but 
one Term: 1 Lev. 46. It being a Continuance of 
the former Term, and an Addition to it, and not a 


| Remainder or future Intereſt. 


All Leaſes, Eſtates, and Intereſts of Freehold, ot 
Term of Years, or any incertain Intereſt, of, in, 
to, or out of any Meſſuages, Magors, Lands, Te- 
nements, and Hereditaments, made and created by 
Livery and Seiſin only, or by Parol, and not put 


into Writing, and ſigned by the Parties ſo making and creating the 
ſame, or their Agents thereunto ny authorized by Writing, ſhall 


have the Force and Effect of Leaſes at 
; or Equity be taken to have any other or greater El- 


29 Car. 2. cap. 3. 


What Leaſes are ex- 
cepted. | 


ill only, and ſhall not in Law 


felt. Statute 29 Car. 2. cap. 3. Except Leaſes not 
exceeding three Years from the making; whereupon 


the Rent reſerved to the Landlord during ſuch Term, 


ſhall amount to two third Parts at the leaſt of the 
full improved Value of the Thing demiſed. Id. 


(here 


| 
| 
| 
| 


A at oa Ma uM ®.. "9 WP UK YTE 


( / 


Leaſe, : aud Leſſee. 
- Chere a Leaſe is made of Lands and Goods 
44 * it is iſſuing out of the Lands; and 
in Debt thereupon, if the Plaintiff declare upon his 
Caſe, he ſhall recover. Cro. Eliz..607, & 623. | 
A Leaſe of Freehold and Copyhold ; the Rent is 
for the Land, and ſhall iſſue out of both. Cro. Eliz. 
wen © FM Things are let, Reddend. ſo much for 
one Parcel, and ſo much for another, they are ſeve- 
ral Rents. Moore, Caſe 349. 5 
A Leaſe for forty Vears, to commence after the 
Death of the Leſſor, is good. 2 Rep. 35. But if it 
were for ſo many Years as ſhall be to commence ar 
his Death, it is void for Uncertainty. r Rep. 155. 4. 
- Where a Term is granted to one for eighty Years, 
if he lives ſo long, and if he die within the Term, 
then for ſo much as ſhall remain of the ſaid Term 
ſhall be to B. for ſo many of the eighty Years as 
ſhall be unexpired. This is void : Becauſe by the 
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A Leaſe of Lands 


and Goods, the Rent 
ſhall be iſſuing our of 
the Lands. 


A Leaſe of Freehold 
and Wen the Rent 
ſhall iflte out of both. 


1 


Where the Rents ſhall 
be ſeveral, 


Leaſe for Years, to 
commence after the 
Death of che Leſſor, is 
good. 


* 
A Leaſe granted for 


eighty Years, if Leſſce 
ſo long live; and after 
his Death to B. for what 
ſhall remain, is void. 


Death of the Leſſee, the Term for eighty Years is determined; ſo that 
there cannot be any Reſidue of that Term left, which is expired. 1 Rep. 


; 4 Term cannot commence upon a Contingency 
which depends upon another Contingency, a Rep. 
LD 1 
Porgain and Sale ſor Vears for Money, is good, 
without Inrolment or Attornment. 2 Rep. 35, 36, Oc. 


Although the Statute ſays, all Grants, Leaſes, c. 
made by any Biſhop, Dean, Cc. in other Manner than 
is, by x Elia. enacted, ſhall be void, yet ſuch Leaſe 


is not void againſt the Biſhop, or Dean, &c. who made 


it, but only againſt their Succeſſors. 3 Rep. 59. b. 60. 4. 

Tenant in Tail makes a Leaſe for Years, not war- 
ranted by the Statute, and dies ; the Iſſue accepts the 
Rent, the ſame ſhall bind him. 3 Leon. 365. 

A Leaſe of a Manor with general Words, of Boſcis, 
Boſcorum vendition magno Maheremio magnis Arboribus : 
By theſe genetal Words, the Leſſee cannot fell Tim- 
ber. Hob. 234 What a Leſſee may do, and what 
he muſt not do. Hob. 234, 235- | 
. Leflee for Life or Years cannot by the Common 
Law, take Fuel but of Buſhes and ſmall Wood, 
and not of Timber-Trees : But if the Leſſor grants 
Fire- boot expreſsly, then if the Leſſee hath not 


Term cannot com- 
mence upon a Contin- 
gency, after a Contin- 
gency. 


Bargain and Sale for 
Vears for Money, is 
good, without Inrol- 
ment or Atornment. 


Void Leaſes as to Ste 
ceſſors, are good againſt 
the Maker. 

1 El13, not Printed. 


Iſſue in Tail accepts 
Rent upon a Leaſe not 
warranted by the Sta- 
tute, this ſhall bind him. 


By what Words the 
Leſſee of a Manor may 
cut Timber. What 2 
Leſſee may do, and what 
he muſt not do. 


What Fuel Leſſce 
for Life or Years ſhall 
have, and what not. 


(ufficient Fuel as 


above, &c. he may take great Trees. 3 Leon. Caſe 38. 


A Leale for Years is made, and the Leſſor cove- 
nants that the Leſſec ſhall have Houſe-· boot, Fire- 


Leſſee may have Boots 
in other Lands, and al- 


boot and Cart - boot in other Lands from Time to ſo ia the Lands let. 
Time: And held, That the Leſſee ſhall have them 


DLVol. 2. 2 8 


duting 


/ 


* 


Curing the Term; and alſo that this Grant doth not reſtrain the Leſſce 


aving thoſe Boots alſo in the Lands let. Moore, Caſe 23. 


from 


Leſſor ſhall have the , Mhere Tenant for Life or Years cuts down Tin 


* 


Timber cut down by ber, Or pulls down the Houſes, the Leſſer ſhall have 
A 


Tenant for Life or Vears. the | Timber. I I | Rep. 8 1. 5. BB; 


" c 


What Intereſt a Te- hen a Man makes a Leaſe for Life or Years, 


nant, Leſſee for Years the. Leſſee hath. bur a ſpecial Intereſt in the Timber- 


or Life, hath in Timber wage 3 | | 
Trees: And what the Trees, as Things annexed ro the Lands ſo long 28 


Leſſor bath. they are annexed thereunto, and to have the Maſt 
and Shadow for his Cattle: But when they are ſevered from the Land, 
the Intereſt of the Leſſee is thereby determined, and the Leſſor may take 
them as Things which were Parcel of his Inheritance. 4 Rep. 62, b. 
11 Rep. 8 1. b. 82. 4. 83. b. GE Wt: "41K 
: It 7. leaſe Land for Life, and afterwards give the 
22 is PI Trees, and afterwards the Leſſee dies, yet the Donee 
perty in Irees, AS an- : 
nexed to the Land. cannot take them; becauſe at the Time of the Gift 
the Leſſee had a Property in them, as annexed to 
the Land. 4 Rep. 62. 6. | | FH 5 
1 The Mother had an Eſtate for Liſe, without Im- 
4 bows Conf peachment of Waſte : And the Son had the Inheri- 
Qion of the Words, tance expectant; and held, That if the Eſtate for 
withou: Impeachment Life had been made without the Clauſe, ſans In- 
"eu peachment of Waſte, the Son ſhould have the Trees as 
Parcel of his Inheritance; the Intereſt, which the Tenant for Life had, 
being gone by the Severance. 4 Rep. 62. b. 63.4, 
3 Jotereſt the Nota, The Clauſe of, without Impeachment f Waſte, 
auſe, without Impeach. d . y - | 
ment of Waſte, gives. oth not give the Tenant for Life any greater Inte- 
| reſt in the Trees, than ſhe had by the Demiſe of the 
Land, but only excuſes her from an Action of Waſte. 4 Rep. 63. 4. 
"hs The Clauſe of, without Impeachment of Waſte, gives 
„„ mw Power to the Leſſee to cut the Timber, if he will 
or by any Writ of execute it, during the Privity of his Eſtate; But if 
Waſte. the Clauſe be, without Impeachment of Waſte, by any 
Writ of Waſte, there the Action only is diſcharged, and the Property of 
the Trees remains in the Leſſor. 11 Rep. 82. b. 83g, © 
a os... Houſe falls down by Tempeſt, &c. the Leſ- 
the Timber, when an ſee for Life or Vears, hath a ſpecial Intereſt to take 
Houſe falls down by the Timber, to re-edify the Houſe for his Habita- 
Tempeſt. tion: But if the Leſſee pulls down the Houſe, the 
Leſſor may take the Timber, as a Thing which was Part of his Inheri- 


tance, wherein the Leſſce's Intereſt is determined. 4 Rep. 63. 


Alſo when Timber-Trees are blown down, the 


e elbows Leſſor ſhall have them, becauſe they were Parcel of 


down. © the Inheritance: But if they were Dotards, then the 
Leſſee ſhall have them. Ibid. 


Tenant for Life, .- Tenant for Life, Remainder in Fee, join in a 


maincer in Fee, join in T eaſe to the Plaintiff by the Delivery of this Deed, 


a Leaſe, how it is. 


it is the Leaſe of the Tenant for Life during his Life, 


and the Confirmation of him in Remainder : And after the Death of 
3 the 


o 
» 
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Leaſe, Ketter and Aeli. 35 


the Tenant for Life, it is the Leaſe of him in Remainder, and the Con- 
firmarion of Tenant for Life. 6 Rep. 14, 15. 4. Daliſon 72. Pl. 5 2. Popham . 


57. Moore, Cale 196. 
hat Leaſes by Indenture for Life or Years, by What Leaſes by Te- 
any of fall Age, having Fee or Fee-rail in their own, pune fg ble" = Chucch- 


Wife's or Church's Right, or jointly, ſhall be good, 32 H. 8. cap. 28. 
n 2 H. 8. cap. 28. 
i 


A Leaſe for Life of 


A Leaſe for Life' of Titles is void by the Statute Tithes, is void by 
of 32 H. 8. cap. 28. for nothing being let but Tithes 3 NN. 8 cap. 28. But 
which lie in Fender; and there is not any reren for Tears, 


For the Rene by Diſtreſs or Aſize, it is therefore *” *" 


void: But had 5 "been a Leaſe for Years it had been good; r then Debt 
would have lain. Cro. Fac. 111. pl. 10. 112 
A Copyholder for Life ſurrenders to the Lord in 
Tai who leaſes ſor three Lives at the Copyhold- Copy holder for Li 
Rent; and adjudged a good Leaſe within the 32 H. 8. ag 9 
cap. 28. both as to the being uſually let; and alſo as for three Lives at the 
to reſerving the old accuſtomed Rent. = Caſe 91d Rent, and good. 
1050. See in Title Copphold, * | | 
Thee ir is the Wife's Land, the Wife muſt bea what Leaſes of the 
Parry; *and ſeal the Indenture, and the Rent muſt be Wife's Land are __ 
reſerved ih Baron and Feme, and her Heirs : And the 
Husband cannot alien, diſcharge, or grant away the Rent, during the 
Coverture. ibid. 

Cenant ſor Life leaſes his Lands, the Leſſee ſows _ Leſſee of Tenant for 


* Life ſhall have the Corn 
| Corn ufer, and then the Tenant dies; the Right be ſows, though Tenaat 
— 


c Olftemains ſtill to the Leſſee, and he ſhall for Life dies. 
Pp. 85. 4. | | 
A Feme® Cop yholder, durante Slate, ſows. the 3 Copybolder 
 Landvand Kes "Hosband ; ; the Lord ſhall have the durante Viduitate, ſows 
Corn, und not the Husband; becauſe the Eſtate de- the Land and marnes, 
termißed by her own Act, viz. taking of the Huſ- I 
band: 5 Rep. 116. 2. Th: 
A Leaſe of Land ar Will, Leſſor fows the Land. | 
and the; Will is determined by the Leſſor, the Leſſee "Tenant at Will ſows. 
ſnall the Corn. 5 Rep. 116 4. | 
Where there is a Clauſe in a Leaſe, That if the Where there is aClauſe 
Rent be behind ſuch a Day, &. the Leaſe ſhall be Naa Leaſe, Ther if the 


Rent be behind, the 
void : Now if there was a Ben nie at the Day Leaſe to be void; how 


and the Rent not paid, this Leaſe is not abſolurely it muſt be avoided. 
void, till an actual Entry. It is only voidable; and 


Acceptanee of. the Rent before any Entry made, ſhall make that which 
wag voidable Leaſe a: good Leaſe, 


But if the Words be, That the Term ſhall ceaſe, 
there, upon the Breach; the Term is immediately 


Where the Clauſe is, 
That the Term ſhall ceaſe, 


gone without Entry. Per Catlin Ch. Juſtice. Daliſ 114, how to be. 
115. Cxo. Elis. aaf. For it ends by the Limitation. 
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160 Leaſe, Lefſoz and Leſſee.” 
Debt for Rent, De · Debt for Rent upon a Leaſe for Years; the Defen. 


fendant pleads a Con- qe pleads a Condition in the Leaſe to be void u 
dition to be void for | h h h 
Non- poyment, and that on Non · payment of the Rent, and that he hath not 


he did notpayit. paid it; but adjudged not to be void, without a 
a Demand and Re. entry: So that it is at the Election of the Leſſor, ot 
his Heirs, to continue or avoid the Leaſe. Hob. 33177 
Cafe lies not for Te. . The Houle of a Tenant ar Will is burnt down 
nant at Will, for neg. by his negligent keeping of his Fire: An Action lies 
ligentiy keeping of bis not for the Landlord againſt him for it; but an 
n for vo· Action lies for voluntary Waſte in pulling, down 
ENT IE, Houſes, or cutting of Woods. 5 Rep. 13. . But] 
take it, That if the Leſſor was but a Tenant for Years, he may have 


' 
. 


an Action; but Tenant in Fee cannot. 1 
Te No by an Act made ve omg ts ie 
5 ines tine for the better preventing of Miſchiefs" that may happen 
3 „ Perſon in Abos 25 it is Le 5 no Action, or or * 
Houſe a Fire begins. ceſs, ſhall be maintained or proſecuted againſt any 
3 Perſon, in whoſe Houſe or Chamber any Fire ſhall, 
aſter the firſt Day of May 1708. accidentally ew: or any Recom- 
pence be made by ſuch Perſon, for any Damage ſuffered, ot otcafioned 
thereby; provided that it ſhall not extend to defeat or make void any 
ME . Agreement between Landlord and T enant. Not, 
the A. ® This Part of the Act was to continue for three Years, 
and from thence to the End of the next Seſſions of 
Parliament. Stat. 6 Annæ. But was made perpetual by 10 Anne, cap. 14. 
How an Uſz may be One may raiſe an Eſtate for Life in Eds to ano 
Cd in Lands. There ther by Way of Uſe, viz. by covenantinig with A. B. 
muſt be Conſanguinity. in Conſideration of natural Love and q ection, 22 
Where Yoid without But a Covenant in Conſideration of Affection only, 
nroimentr. HE s 0 ö - 
27 P. 8. cap. 1 Where there is no Conſanguinity; or for Money on- 
ly, where there is no Relation; unleſs the Deed be 
enrolled, is void, and the Eſtate ſhall never riſe upon it: For the Eſtate 
is not executed in the Ceſtny que Uſe, by the Statute of Uſes, 27 H. 
cap. 10. Without Livery. 4 | 5 | 
Where the Leſke is CUhere a Leaſe for Years is made by the Words, 
not in Poſſeſſion to Demiſe, Grant, and to Farm let, the Leſſee is not in Poſ- 
Dong Felt“ until an ſeſſion, ſo as to bring Treſpaſs, Sc. until an actual 
bach Entry: But where the Words, Bargain and Sale, fot 
Conſideration of Money, are inzalthough but for a Shilling, the Par- 
ty is in Poſſeſſion preſently upon executing of the Deed, ſo as to accept 
a Releaſe, but not to bring Treſpaſs, & c. without a Pedis poſitio. 
Leſſee leaſes ar Wil. Leflee for Years in Poſſeſſion leaſes at Will, the Te. 
his Tenant dies, the nant at Will dies, the Leſſee may maintain Treſpaſs 
Lone 2 Treſ. before Entry: For by the Death of the Tenant at 
0 ME, Will, the Tenancy at Will was determined, and the 
Eſtate reveſted in the Leſſee to maintain Treſpaſs before Re-entry, by 
Reaſon of the Poſſeſſion which the Law caſts upon him. 1 Lev. 202. 
Who is Tenant at @Tenant at Sufferance is he who firſt came in by a 
Sufferance. lawful Demiſe, and after his Eſtate ended, continuing 
the Poſſeſſion, holdeth over. Co. Lit. 57. b. But if he makes a Leaſe for 


Years, this is a Diſſeiſin, and turns the Eſtate to a Right. Carter 162. See 
Title Tenant at Sufferance. 3 Jt 


the Poſſelſion : 80 that the Owner of the 
the Corn, nor can 
A Man wes! by 


is determined; 
nant at Will mes Tenant at . aud the 


Heir catnot = 1 teſpals till his Entry: 
Tenant at Will commits a volunrary Treſpaſs, by pul- 
ling down of Houſes, cutting of Trees, &. Treſ: 
paſs lies without Entry; becauſe the Tenant hath 
by his own tortibus AR determined his Tenancy, at 
Will; which is Littletor's Caſe. 


bere the Executor of. the Te- 


the'Leſſor may bring Treſpaſs againſt him, withour 
Entry Cart. 66, 67. Late. ſeck. 82, 

"A Leaſe to commence at Michgelneas, the Leſſee 
enters before Michaelmas, and continues the Poſſeſſion 
altern n, it is a Diſſeiſin. 1 Lev. 46. Fan 
ellee of a ſuture Inteteſt never W by Virtue 


the Commencement of the Term, then the Leſſor 
ouſts him, the Leſſee may 1 * his Term off 
from the Land. 1 Lev. 47 

Leſlo2 enters upon Leſt for Years this turns the 
Leſſee's Eſtate to a Right, ſo that he cannot aſſign 
the Term off from the Land. 1 Lew. 46. Vide 270, 
271, 272. | 

The Land leaſed ſhall be ſubſect to thoſe law ful 
Remedies which the Leſſot provides for the Recovery 

of his Rent or Poſſeſſion, into whoſe Hands ſoever 

the Land comes: And it is not the Act of a Stranger. 
can deprive the Leſſor of the an of that Con- 
dition which he annex 'd to the Leſſed's Eſtate, when 
Cro. Jac. 300. pl. . * 

A Pꝛebendary makes a Liaſs for Life, Habendum 
4 Datu, and whether it was all one as if it had been 
4 Die Datus ? And at the laſt adjudged to be a good 
Leaſe. 3 Lev. 438, 439. 

A Leaſe for Veal ro commence at the Determi- 
nation of a former Leaſe, and the former was miſ- 
recited ; it ſhall commence from the Sealing, and the 
Renr ſhall go on from thence. x Lev. 334. 


V. ol. 2.] | 2 r 


10 Un e ns th 13 e 
5 gere the fh om before ny 


ut "if the 


So if Leſſee at Will dies, 9 7 his Heir enters, R 


of is Term, but enters before, and continues after 


he parted. with the Polleſſion of his Land to him. 


161 
. jet” 1 Ris ghe i 
Cord, hs thall-cake the Corn with his Land as de EA i 
15 it, "il de being ce of him who me Wwith- at Sufferance. 
our 2 Title: Cu. Li 57. l. Upeil the Entry the | 
Ripht temains inthe 13 enaft, who g Fame in by Legal Title, and bach | 


nd hath no n Ty 
bring Treſpals, "Until an actual Entry. 
ſe ar wilt aud dies, this Eſtate 


Tenant at Will dies, 8 


| and his Executor be- 


comes Tenant at Suffe- 
rance. 


Treſpaſs without En- 
try lies againſt Tenant 
at Will. for Voluntary 


Treſpals. 


Leſſor ' may bring 
Treſpaſs againſt the 
Heir of Tenant at. 
Will. 


Leſſee enters before 


his Term begins, be is 


3 Diſſeiſor. 


| Wbere Leſſee of a fs 
ture Intereſt may aſſiga 
his Leaſe off from the 
Land. 


But where Leſſce en- 
ters upon him, he can- 
not aſſign off the Land. 


The Land let, into 
b Hand ſoew? it 
comes, ſhall be ſubject 


to all Jawful Remcdics 


for the Recovery of the 
Rent. No Ad of a 
Stranger can prejudice 
the Leſſor. 


A Prebendary's Leaſe 


a Dats. 


TY 
A Leaſe to com- 
mence at the Expira- 
tion of a miſrecited 
Leaſe, commences pie- 
ſenely. 


If 


% 


J fe — a . or ro ec of chat Leal, an 
ſently 


; tun 1 rea n 8. bark a Leaſe for ears, 6 

3 5 milc {EG ORG 0 0 in ＋ fin 
rutn t 

Leaſe; ; the a ip C..thall Emer 

Jo 74. 39, SI, 83, 
15 a Leal: 


-is no former 
mon 6 Sue Fa kae bac to 


| ha In [oe agg 1 1 

Void withour, a 8 er. , „ 6 Rep. 3. 
"vain Commencement. 5 "A Demiſe having” no wah 
_— Void. Fang +5; 3 


, ee, e Lek 
Conditionsl 5 , and 4 Conditipn ro have 2 Teas: for 2 13 — 


3 70 be an. 


Ind a Condition to h 
Lets, how they cir. Leaſe is good, fill the Condition broken ; rhen th 


Leaſe goes before, and the Condition comes after: 

1 But in a Condition to have a Leaſe the Condition 

goes 1 and the Leaſe 3 after, and ſhall be no Leaſe until the 
dition be performed. 1d. 272. 4. 

bu In Debt for Rent it was found, that Articles in 


2 2 dented were made between tlie Plaintiff and Deſen 


mount to 2 preſent dant, and ſealed, wherein the Plaintiff covenanted 


Leaſe. to let the 'Lands far five Mears, at 1004 per Apnun 
Rent, ro commence at Michaelmas next, provided 


he ſhall pay 100 J. annually, durin ng the Term at Ladd and 2 


mas by equal Portions: All the ſaid Parties covenant, "that a Leaſe ſhal 
be made and ſcaled according to thoſe * Articles, by the Feaſt of 41: 


Saints next; the Deſendanr entered and Rent was arrcar : Whether this 


was an immediate Leaſe, or” but an Argument to have a Leaſe 2 And 
agreed to be a good Leaſe, Cre, Eliz, 486. pl. 2. See Hob. 35. 
By Articles of Agreement it was covenanted and 
Pg, 4; 2 3 Thar 4. B. thould enjoy ſuch an Houſe for 
thall amount to „ Teaſe. f IX Years, and A. B. for himſelf, his Heirs, Execu- 


tors, and Aſſigns, chyenants to pay to the Leſſo, 


His Heirs, Executors, or Aſſigus, the annual Rent of 90 J. during the 
ſix Years, at Lady-day and Michaclmas, the Leſſor dies; and whether 


his Executor or Heir ſhould have this 90 J per Annum? For if it were 
Rent, it ſhall go to the Heir ; if only a Sum in Groſs, then to the Execu- 
tor. But adjudg d, That it is a Rent, and enſues the Reverſion, and 


ſhall go to the Heir. O Car. 207. pl. 1. 


Church · Leaſes, nor College Leaſes, ſhall not be 

1 de conſtrued to be void, by the Statute of 13 Eliz. if 
good, tho' made con- made of any Houle, not the Capital Houls n nor for 
1 Ln cap. above ten Acres of Ground, in any City, Borough, 
M6 or Market - Town, or Suburbs thereof: But the ſame 
may be made as they might have been before the 

14 Eliz. cap. 17. Statute of 13 Eliz. cap. 10. and fo ſhall be good; 


fea. 17. and this is by the Nature of 14 Eliæ. cap. 1 l. ſep. 17: 


Hob. 269. 
3 The 
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op 
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84 
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3 


vs 


Teale, Telkoß and Lefſee, 103 

.. The The Doan aud Chapter of St, Faul S let a Eeaſe | Where Churchmen 
„ for forty Vears, which 0 6 then in e from ming 

ren Years ; this is a void Leaſe by the Sta- Gn, 


tuse of 3E Elis. cop. ro. not warranted by x4 Elis. 8 
% 12. For tho' it & to contmenee preſently, yer 1 Fig . 1 
je is in Lav e Leaſe" of the Renee Wire, This OY OP 
neral Law. Co; Eifz. 564. I. | 

here is'a Proviſo in a Decd, That the Nlaintiff A Proviſo to bold 
may leaſe 1 1 Lebe dall r — * Rent, the = = Wy 
ſo long as the Leſſee ſha 7 the Rent; Theſe are 7... nd Not 
Ward! e nd the ne of the Pr . r 
Rent derer mines the Term without a Demand of the Ex 


” 
— 


— 


Rent, Yaugh; 32. 


of | Anyexcemenc, 
R 44 p ? Conſtable, 
. See Courts. 

F e Diſtreſs. _ 
Fines foꝛ Dffences. 


Cotrt-Leet is a Court fo2 the umiſhment 

of <Yisdemeanozs, Encraachments, 42u- | 
— * — and - 4 11 is to pꝛelent Court.-Leet, whaty 
them, and impole the Amercements 

wut thoſe muſt be affeered. * un „ 


Leet is a Court derived out of the Sheriff's Toutn. 
and inquires of all Offences under the Degree of * dere 2 Y 
High Treaſon; bur thoſe Offences which are to be 
puniſhed with Loſs of Life and Limb, are only inquirable there, and 
"x certified over to the Juſtices at the Aſſizes. See Starute 1 E. 3. 
If a Court - Leet do not chuſe a Conſtable to ſerve It the Leet negle& 
within that Leet, the Quatter- Seſſions of that Coun- 5 chuſe a Conſtable, 
ty where that Leet is may chuſe one: Mich. 22 Car. — 11 —_— 
B.R, For the Common; wealth muſt not be unſer- | 
ved, and it much concerns the Peace of the Common-wealth, but more 


1 af the County wherein the Leet lies, to have ſuch Officers 


Quere, 


164 | 


Whether a Court. 
Liver" may inquire of 
private | Batteries, 

there be no Bloodſhed. 


held the contrary : Paſch. 24. Car, B. R., Beca 
the Common Law by the Parties i ed, a 
the Publick ; bur there a be a 


*formation in che Crown-O 


Blood ſhed. 


| The Day when che 
Court was held muſt 
appear in the Preſent- 
ment. 


Cannot amerce for 


Things to the Lord's. 


r 


A Leet may be held 
oftener than twice 
Vear by Preſcription: 
Magus Charta cap. 35. 


9 KE. 3. 


Every Man ought to 
be within a Leet, bur 
none can be of two 
Leets. 


The Lord may di- 
ſtrein, or bring Debt: 
The Officer muſt have 
a Warrant from the 
Court, which will ex- 
cuſe him. And why. 


Diſtreſs for a Fine in 


a Leer, for not ſerving 
Conſtable : ThreePoints 
debated. 


1. Ik the Steward lay Hinpgle a Fine in this Cale? 1 0 10 85 5 


if in the Caſe 2 For, 


appear upon what Day i Court was held 2 Savnd. 
291. And at what Time a Court-Leet may be held. 


Freaks 7 At K KN * 5 
Acre, Wher A Court. E aer may inqulxe: al 
vate Aſſaults ar ries, if; there, be ad 


Bacen Juſtice, and Walken Appren. 


tice of the Lay in the. Inner- Temple, held, That a 
Cpurt· Leet mi e of them. Bur Rolle Juſtice 
Becauſe they are actibnable at 


red, nd, are not Offences againſt 
155 ictment at the / Seſſi ions, or an In- 
tice for a. Battery, although. chere be no 


An e 1188 ff $000 en er gc! 


An A \' Preſenrment. i in a Court-Leet, jt oüght to 


Vide Mag. Chart. cap, 35. 
A Leet cannot amerce for Things to the Damage 


of the Lord: Raym. 160. For the Court can amerce 
for Nothing, * publick Nuſances, and not for 
any particular Treſpaſs or Damage to the Lord, or 
any other. 1 Saund. 135, 136. 

A Pan may preſcribe to hold a Leet oftener 
than twice a*Yearj*and at other Days than are ſet 
down in Magus Churta cap. 35. 2 Leon. Caſe 266. 


The Rule is, That every Man ought to be within 
a Leer, and none can be of rwo Leets. Cre. Jac, 


584 4125: Rr | | 
The Lord; of A Leet may diſtrein, or ge Debt 
Warrant to 


ſor a Fine; but che Officer muſt have a 
diſtrein; and ſhall not be puniſh'd, becauſe he doth 


it by che Authority and Colour of Juſtice. Keil, 


66. 6.. 
Upon a Diſtreſs for a Fine in a Court-Leet,, for 


refuſing to hold Conſtable, theſe three Points were 
debated. 8 Rep 38. b. Fu | hy 


2. Ik the. Fine ought to be affeered 2? 
3. I the Lord may diſtrein for ic wichout Cuſtom? 8 17 28, RN 


Court Leet is a Court 
of Record. | 


The Steward may 
_ Fines. 


" For what Offences. 


the Leet; as where a Bailiff refu 


Verdict. 8 Rep. 38, b. 


Jt was adjudg'd, That for Contem pts, or Diſtur 
bances in Courts of Record, as : Court · Leet is, a 
reaſonable Fine may be impoſed b y the Steward of 

es to execute his 
Office; or a Tythingman to make a Preſentment ; 
or if one of the Jury * Mut n of his 


4 


' : 
* +4 * on ? * F 7 4 
, : N. - , , + S435 
Nein » 1 The 
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Leet. 


The Steward telling the Defendant that he was 
2 Suitor and ought to be ſworn, the Defendant 
contemptuouſly told him, he lied; for which he im- 


poled a Fine upon him of 20 6. for which Hebt was 


brought, and held maintainable; and that for this 


Contempt and Abuſe to him, being a Judge, and in his Authorit 


165 


A Steward of a Leet 
may aſſeſs a Fine for a 
Contempt in Courr, and 
bring an Action of Debt 
for it. | 


y. he 


might well fine him; and for ſuch Fine aſſeſs d by a Steward, Debt lies 
without any Preſcription to aſſeſs ſuch Fines, or bring an Action for 


them. Cro Eliz. 581. pl. 4. 


There are two Manner of Offences puniſhable in Leets, ſome com- 
mitted out of Court, and ſome committed in Court : 'Of thoſe which 
are done out of Court, the Jurors of the Leet have Conuzance, and 


therefore Power to preſent them, ' and impoſe Amerce- 
ments: But of Contempts and Miſdemeanors in 
Court before the Steward himſelf, he hath Conu- 
Zance of them, and may impoſe a Fine for them, 
and a Diſtreſs, for it is incident of common Right. 
8 Rep. 41. 4..b. But Amercements mult be affeered, 
and a Diſtreſs may be for the Amercement. 8 Rep. 
39 41. 4. b. 11 Rep. 43. b. 

The Lord may ſell the Diſtreſs, or put it into the 
common Pound at his Pleaſure. 8 Rep. 41. . The 


Lord may ſell the Diſtreſs as the King may do. 


3 H. 7. 4.6. Pl. 15. 
Court⸗Leets may fine, but not impriſon. 1 1 Rep. 
. b. | . | 
++ ounty-Courts, Hundred-Courts, and Courts- 
Baron, can do neither; but only amerce. 11 Rep. 44. b. 

Some may impriſon, and not fine : As the Con- 


ſtable at the Petit Seſſions for an Affray. 1 1 Rep. 44. a. 


— can do neither, as Eccleſiaſtical Courts. 
ibidem. | 

The Reaſonableneſs of the Fine ſhall be adjudged 
by the Court; and if they think it exceſſive, it ſhall 
not bind. ibid. And fo it is in the Caſe of Copyhold 
Fines, if the Lord's Demands be unreaſonable. 
II Rep. 44. 4. > 47 | 

The Amercement ought to be the Act of the 
Court. The afſeering, the Act of the Jury. Show. 
Rep. 62. a 
Che Names of the Affeerors ought to be expreſſed, 


— 


or elſe it is naught. Aeilw. 66. 4. 


Amercements. Fines. 


Diſtreſs for the Fins. 


Affeered the Amerce- 
ment. 


The Lord may ſell or 
impound the Diſtreſs. 


Court Leets may fine, - 
but not imptiſon- 


What County, Hun- 
dred, and Courts- Baron 


can do. 


Some may impriſon, 
and not fine. 


Who can do neither. 


The Reaſonableneſs 
of the Fine ſhall be ad- 


*judged by the Courr. 


Amercement by the 
Court. Aﬀecring by the 


Jury. 


The Affrerors muſt 


be named. 


By Frowick and Aingſmill. All Eines in Leets may be aſſeſſed by the 


Steward, and all Amercements muſt be affeered by the Aﬀeerors ; and 
in an Avowry for an Amercement, the Defendant muſt alledge a Pre- 
ſeription in the Uſe of this aſſeſſing by Affeerots. Xeilw. 65. a. Pl. 5. Sec 
8 Rep. 38, 39. 11 Rep. 43. b. Cyo. Eliz. 241. 


A Preſentment in a Leet of a Matter within the 
Juriſdiction of the Leet, ſhall be intended to be as 
true as the Evangeliſt ; to which there ſhall nor be 

U ol, 2.1] | 2 U 


Where a Preſentmient 
in a Leer ſhall be tra- 
verſs'd and where not. 


any 
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Leer. 


any Traverſe, except it be of a Matter touching Freehold, or the Life 
of a Man. Keilw. 66. b Dyer 13. b. pl. 64. 


Preſcription for s Leer, 
and Cuſtom to pay 10. 5. 


Jury fined for refuſing 


to preſent the Cuſtom, 


Preſcription for a Court-Leer, and that the chief 
Pledges ought to pay 10 5. pro certo Ertæ to the Lord, 
which the Jury ought to preſent ; and being (worn, 
did contemptuouſly refuſe to preſent their Cuſtom, 


and che Steward fined them 6 J. and a Diſtreſs was made for the 6/. and 


Jurors ought to be 
fined ſeverally. 


the 10s. 11 Rep. 42. 4. b. 43, 44. 45- Adjudged, 
That the Jurors ought to be fined feverally ; for the 


Refuſal of every of them was perſonal ; and if ſome 


— 


were ready to preſent, and the others not, the Refuſers were only to be 
fined. 11 Rep. 42, 433 | 


10 J. pro certo Let æ. 


Of Leets and Amerce- 
ments, and chief Pledges. 


From whence came 
the Duty de Certo Lete. 


The Lord may have 10 s. pro certo Letæ of all the 
Reſiants within his Manor. '6 Rep. 77. 6. Bur the 
Lord cannot have it without Preſcription ; neither 
can he have a Diſtreſs without a Prelcription. 11 Re, 

= "ol 3 
he Leet was by the King divided and derived 
ſrom the Sheriff's Torn, and granted to the Lords 
to have a View of the Tenants and Reſiants within 


their Manors, ſo as they ſhould have Juſtice done them at their own 
Doors as they had in the Torn; and from thence came the Duty in ma- 
ny Leets to the Lords de certo Letæ towards the Charge of obtaining a 


Grant of the ſaid Leet. Co. 2 Inſt. 71. 


Of Leets and Amerce- 
ments. 


The Steward cannot 
fine for not doing Suit 
at Court: But it muſt 
be an Amercement. 


Where 2 Man ſhall be 
fined, and where a- 
merced for refuſing to 
ſerve Conſtable. 


A Reſiant certified to be a chief Pledge, was a- 
merced for his Default 2 s. 6 4. And what Leets are, 


and who are chief Pledges. 6 Rep. 77. b. 78. 4. 


The Steward cannor fine a Man for not doing Suit 
at Court without a Preſentment that he ought to do 
it : Bur in ſuch Caſe he ſhall rather be amerced 
then fined. - Cro. Eliz, 241. pl. 2. See Hob. 129. 

The Steward may impoſe a Fine upon a Perſon, 
who is elected Conſtable by the Jury, if he be 
preſent at the Court, and refuſes to be ſworn; but if 


he be not preſent, the Steward cannot fine him; but 


he may be amerced, which muſt be preſented and affeered at the next 
Court; and after the Court is over, a Juſtice of Peace muſt, upon the 
Steward's Certificate that he is choſen, ſwear him. 5 Mod. 130. Note, 


The Party if not pre- 
ſenr, 4 1 ſummon- 
ed co take the Oath. 


What Fines and A- 
mercements may be at 
a Court Leet. 


A Leet-Jury ſhall 
not 'be fined for nor 
giving in of their Ver- 
dic. 


If the Party be not in Court, he ought to be ſum- 
moned, and a Time and Place appointed, under a 
Penalty when and where he ſhall come, and before 
whom to take the Oath. 5 Mod. 131. 

CUhat Fines and Amercements may be impoſed 
at a Court-Leer, and how to be levied. Acilw. 65. 4. 
Plow. 6. 52. 4. ON, 

A Jury in a Leer ſhall not be fined for not giving 
in their Verdict; and a Fine, which was ſer upon a 
Leet-Jury, for not giving in their Verdict, was 
quaſhed upon a Certiorari ; becauſe no Fines ought 
to be impoſed in this Caſe : But it was heretofore 

puniſh- 


= 


EET a hat... TR... } 
puniſtabl in the Star · Chamber. Alcocbs Caſe : Paſch 7 Will. B. R. 


R 0 | 4. | wu | | 7 
A 10 x oY or Pic-Powder-Cobrt, the Steward is 1 is Judge in a 


Legacy, ſee Deviles, 
Attomey. 
Letter of Attozney, be Suden 
Power. 
Letter of Licence, ſee Dekealance. 


Letters Patents, e Kun and King's Gzants, 


Levant and Couthant. 


| Evant and Couchant is ſaid to be, when the . 
Cattle of a Stranger are come into and. evt and Couchant, 
ther Man's Gzound, and there have re- a 
matned a good Space of Time. Terms of the Law. 231. JF ſuppoſe the 
Space of Time mult be a Day and a Might, oꝛ moze, 


The Lord or Grantee of a Rent-charge, or Leſſor, where 2 Lord or 2 
may diſtrain the Cattle of a Stranger for Rent, which Leſſor may diſtrain the 
they find upon the Land before they are Levant and Si of a Stranger 
Couchant, where they eſcape upon the Land with- Lind, ind where not. 
out any Default.of Fences ; or in Caſe the Tenant | 
of the Land where they are diſtrained, is not bound to repair the Fen- 
ces, for Default whereof the Cattle come there. But if the Cattle eſ- 
cape for Default of Fences to be repaired by the Leſſor or his Leſſee, the 
Leſſor cannot diſtrain the Cattle of a Stranger which come there by his 
Default, (although they are Levant and Couchant, ) before Notice given 
to the Owner of the Cattle, and their Continuance there afterwards; 
becauſe he ſhall not take - Advantage of his own Tort. Bur the Lord 
or Grantee of a Rent-charge, who have nothing ro do with the Fences, 
may diſtrain the Cattle of a Stranger Levant and Couchant, if the 
Owner of the Cattle doth not make freſh Purſuit, although he had No- 
tice that they were there; becauſe there is no Default here in the Lord 


or Grantee, as there is in the Caſe of a Leſſor. 2 Latw. 1 580. 


The 


\ 


Levant and Couchant. 
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A $erapger's gte Uhse Cattle of à Stranger Lerant and Ceuchant 
3 Teo up Lands of an outlawed Perſon, may be 


ay be take n a | 
Ley? ppon in Our taken and ſold by Vertue 
9 eee 


of a Levari facias, 5 Mod. 


Libels. 


„ „Indiament. 
— J Prohibition. 


02 Magiſtrates, o publick Perſons ; but 
thoſe again 'Bagilirates delerve the 


greateſt Puniſhment. 5 Rep. 125. 


Againſt private or Although a private Man or Magiſtrate be dead at 
_— the Time of the making of the;Libel, yet ir is pu- 
ö niſhable: For in one Caſe it excires thoſe of the Fa- 
mily, Blood or Society, to revenge and break the Peace; and in the 
other, it is a Slander to the Government, which never dies, 5 Rep, 
I25. b. 5. 1 
There are ſeveral Sorts of Libels, beſides written Libels ; as Pictures, 
Signs of Gallows, or Pillory, &. 5 Rep. 125. b. Lek 
| Ps CUben any Man finds a Libel, if it be againſt a 
— 4 todo. private Perſon, he ought to burn it, or deliver it toa 
| Magiſtrate: But if it concerns a Magiſtrate, then he 
ought to deliver it preſently to a Magiſtrate. 5 Rep. 125. b. | 
; Every one convicted of the publiſhing of a Libel, 
hat makes « Libel, gught to be eſteemed the Contriver, Procurer, or 
OO wy malicious Publiſher, knowing of it to be a Libel. 
What is . Public, Foz if one hears or reads a Libel, it is no Publi- 
tion, and what nor. cation: For before he hears or reads it, he cannot 
| know it to be a Libel ; nor if he laughs at it, it is 
no Publication: But if he repeats it, or any Part of it, in the Hearing 
of others, it is a Publication of a Libel : So if he writes a Copy, and 
225 or publiſh ir. to others, it is no Publication of a Libel. 9 Rep, 
59. b. 60. 4. 1 


| 1 LL Libels are made againſt pꝛtwate Men, 
Libels, what. 


— 


2 9 55 The 


* 


| Libels; 
The procurer and Writer of a Libel are both Con- 
trivers: Alſo the procuring of another to publiſh it, 
and alfo the Publiſher, are both Publiſhers. Moore, 
Caſe 1100. ph i | | 
The making of a Libel is an Offence, tho' never 
abliſh'd; and if one dictates, and another writes, 


16s . 


The Procirer, Wei. 
ter, and Publiſher; 


Ge. 


Who are Guilty of 


king Libels. 
and a third approves of what is written, they are all making Libels 


Guilty of making of it. 5 Mod. 167. See Moore; 
Caſe 1100. 

Jt is no Offence to repeat Part of a Libel in Mer- Jo ou 
riment, without Malice, or Purpoſe of Defamation : Par: of 2 Libel in Mer. 
Moore, Caſe 862. Alſo held, That a Libeller is riment. 5 
puniſhable, tho the Matter of the Libel is true. the Libel ber. 0 
Bid. See Moore, Cale 1 100. | 


Iberate is ant oziginal TUrit, iſſuing out of | 

the Chancery, to the Treaſurer, Cham: r:iberace, what. 

berlains, and Barons of the Exchequer, 

o Clerk of the Hamper, &c. fo2 the Pay- | 
ment of. an annual Penſion, o2 other Sum, granted under the G2eat- 
Seal: Oz to a Dheriff to deliver Poſſeſſion of Lands oz Ooods er- 


tended, 


By the Extent the Conuſee hath not any abſo- The Conuſce hath 


lute Intereſt in the Goods, until the Liberate: And net e abſolute F. by 
_— Wh % perty in the Goods ti 
at the Return of the Writ he may refuſe them, if the Libere. He may 


over-yalued. C. Car. 148. pl. 3. 149. w_ them if ovet- 


Liberty. 


Atters which do concern the Liberty of * ** 
any one, ought to be determined as cer ths Liberty of any 


ſpeedily, as lawfully they may be: Trin. Man ought to be de- 
22 Car. B. R. For Liberty 18 counted termin'd ſpeedily. 


| [ol. 2.] 2 X 


very 
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the Profit, which every one obtains 10 his Liberty, but a 
of the Weal-publick ; for one in Priſon i 


recious, and exceedingly favoured in Law., aot only in 


1 —_— 


Liberty. WO 
Reſpect of 
but allo; in Reſpec 


ſelf, or any other; and every good Subject is uſeful as well to che Pub- 


lick as to himſelf. 


f 


Licence, what. 


Litente. 


Licence is a Power 02 Atithozity given to 
a Man to do a lawful Ack, without which 
Authozity he could not do it. Alſo a Lt- 
cence by the Leſſoz to the Leſſee, will er- 


A 


empt him out of the Penalty of a Condicigy, Co. Litt. 52. b. 


When it is counter- 
mandable, when nor. 


A Licence. is oountermandable altho' it be for 
Profit or Pleaſure, unleſs there be a certain Time in 
the Licence: As if I licence one to dig Clay in my 


Land, this is revocable, and may be countermanded, altho' it be in Point 


of Profit; but if it 


Where a Licence is 
revocable, and where 


nor. 


Where the Law gives - 


an Addition to the 
Plaintiff's Licence. 


How it is where the 
Licence is abuſed, when 
given by the Law, and 
when by the Party. 


A Licence faves the 
Puniſhment. 


be until ſuch a Time, it cannot. Popb. 151. 
a Licence, which gives an Authority, is exe- 
cuted, this is not then tevocable: But where ſuch a 
Licence is executoty, it is. 2 Rall. Rep. 152. 
Jf a Man gives a Duke Licence to chaſe in his 
Park, the Law for Convenience gives him ſuch At- 
rendants as are requiſite to the Dignity of his State. 
9 Rep. 49. J. I on S 
When any Authority or Licence is given t any 
Man by Law, and he abuſes it, he is a Frelpaſſe 45 
initio. 8 Rep. 146. 4. | 
But where an Authority or Licence is given by 
the Party, and he co whom it is given abuſes it, he 
ſhall be puniſh'd for the Abuſe, bur ſhall nor be a 


Treſpaſſer ab initio : And the Reaſon of this Diverſity is, becauſe where 
the Law gives the Licence, it will adjudge by the ſubſequent Act quo 
animo, or to what Purpoſe he did ir. But when the Party gives a Licence 
ro do any Thing, he cannot puniſh what is done by his own Authority 


and Licence. 8 Rep. 146. ö. 
Where the Party doth not claim any Intereſt in 


the Land, but there is a Licence to him co do an 
AQ which is meerly collateral to the Intereſt there- 
of, and only pleaded. to excuſe a Forfeiture of a Leaſe, 
there need not be a Profert in Curia of the Licence: Becauſe it is nat like 
to a Releaſe or Confirmation, for they trans fer a Right. 6 Rep. 38. 4 

= 3 Chen 


Where in Pleading 
there muſt be a Profers 
in Cur. of a Licence, 
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to be pleaded with a Frœert in Car. altho we er. Wee 
n 


r 
| hen a Deed is requiſice wx inſtitutione Legit, 
2 a collateral Thing, or transfers, or con- 
veys Nothing: But when it is requiſite em proviſſone 
Zhminis, there the Proviſion of Men ſhall not alter the Law. As if A. 
leaſes to B. for Years, upon Condition that he fhal! not aſſign over but 


by Deed; and not by Parol ; here, ex proviſſone Hominis, the Aſſignment 


ought to be b 
neceſſary to the Aſſignee, he may pl 
the Deed. 6 Rep. 38. b. Oo. Fac. 102. pl. 36. 

All Hoſpitals, Meaſons de Dien, and abiding Places 
for poor, lame, maimed, and impotent Petſons; or 
for Houſes of Correction, erected by 
the 39th of Eliz. cap. 5. ot at any Time ſince found- 
ed, according to the Intent of that Statute, ſhall be 


the Statute of 


Deed : But becauſe ex inſtitutione Legis, a Deed is not 
cad a Licence without ſhewing of 


For erection and en- 
dowing of Hoſpitals, 
Meaſons de Dieu, &c. 

3 Eliz. cap, 5. 

21 Jar. 1. cap. 1. 

Made perpetual. 


incorporated, and ſhall have perpetual Succeſſion, and enjoy all other 
Privileges, as if founded within twenty Years enſuing the ſaid Act. 


A Pꝛoviſo was in a Leaſe, That the Leſſee and 
his Aſſigns ſhould not alien without the Leſlor's Li- 
cence, the Leſſor licences the Leſſee to let the Pre- 
miſſes, or any Part thereof, for the whole Term, to 
any Perſon; Leſſee aſſigus it to 4. who deviſes it to 


his Exeeutar, who aſſigned over: And adjudged, that 
by this Licence the Condition is diſpenſed withal as 


A Proviſo not to 
aſſign a Term over 
without Licence, a Li- 
cence is obtained, the 
Condition is deter- 
min'd, as well to the 
Aſſignees as to the 
Leſſce. 


well in the Caſe of the Leſſee, as of all the others who aſſigned after 


him. Ge Ain bes „„ 

A Copyholder for Life hath a Licence to make a 
Leaſe for three Years, if he ſhall live ſo long; he 
leaſes ſor rhree Years without Limitation ; this is 
no Forfeiture, becauſe the Law makes ſuch a Limi- 
tation to the Eſtate, viz. That it ſhall continue bur 
for his Life; but had it been a Copy holder in Fee, it 
had been a Forfeiture, becauſe he does more than he 
was licenſed to do, Popham 105. | 

Where che Law gives a Man a Licence do a 
Thing, he mult plead it in Treſpaſs, and cannot give 
it in Evidence upon Not 77K Mod. Caſes 69. 

A Licence is a perſonal Liberty or Authority to 

the Party to whom it is given, and cannot be tranſ- 
ferred over. 12 HFH. 7. 25. 18 Ed. 4. 14. 
Ik the Lord licence his Copy holder to let for 
twenty Years, he may demife for any Term under 
twenty Years. Cro. Eliz. 535. See Title Copp⸗ 
hold. 

A Licence is in Law a Diſpenſation, and ſuſpends 
a Condition. 4 Rep. 119. 95 5 | | 
Ak a Leſſor licences his Leſſee (who is reſtrained 
by Condition from aliening without Licence) to 
alien, and rhe Leſſor dies before he aliens, this is no 
Countermand of the Licence; for the Licence ex- 


A Licence to a Copy- 
holder for Life to leaſe 
for three Years, if he 
ſhould ſo long live, be 
leaſes abſolutely; it is 
no Forfeiture. And 
why. Otherwiſe in the 
Caſe of a Copyholder 
in Fee. 


Where the Law gives 
a Licence it muſt be 
pleaded : For n Cul. 
will not do, 


A Licence is not 
transferrable over. 


A Licence to ler for 
twenty Years, is good 
for ten Years. 


A Licence ſuſpends 
a Condition. 


A Licence not coun- 
termanded by Death, 
nor by granting over of 
the Eſtate. 


cepts 


3932 - 


cepts the Leſſee out of the 
So allo it is if the Leſſor grants over. 


1 part 670. 


A Bailiff cannot give 
a Licence to commit 
a Treſpaſs, but he may 


licence to go over his 


Maſter's Ground for a 
Recompence. 


| Where a Licence 
muſt be by Deed; 


Licence to occupy 1s 
a Leaſe: But quere whe- 
ther the Licenſer may 
not occupy with him. 


Licence. 1 
Penalty of the Condition: Co. Litt. 54. b. 
his Eſtate. Cro. Fac. 103. Danv. 

Are ii ee leer 

d Bailiff can't give Licence to commit a Tteſpaſs, 
as to cut down Trees, not can accept Amends for a 
Treſpaſs; yet he may make a Leaſe at Will, -reſer- 
ving Rent, becauſe for his Maſter's Profit: So he 
may licence to go over his Maſter's Land for Recom- 
pence. 'Cro.' Fac. 377. pl. 4. 

Ie who hath a ſtinted Common cannot licence 
another to put in his Beaſts in his ſtead, but by 
Deed; Cro. Tac. 5 7. og © 
A Licence ro oceupy is a Leaſe, ſays my Lord 
Hobart, fol. 35. But, ſays he, 10 Flix. fol. 4 
pl. 7. ſeems to make a Doubt, that the Licenſer may 
alſo occupy with him. ; 14 


a 11 Py. i l 4 . g 4 


Limitation of Actions, 


See Title Statute of Limitation of Actions. | 


Limitations of AQi- 


ons, what. 


was ſeized of the Thing demanded, otherwiſe he cannot maintain his 
Ackions : Allo, there is a Statute made in the Time of King James I. 
to2 the Limitation of Perſonal Actions. Thich ſee in Title Statutes. 


Limitation of con- 
cealed Lands from the 
Crown ſhall not be re- 
covered,unleſs the Title 


within ſixty. Years. 
21 Jac. 1. cap. 2. 


Where the Word 


Heirs is a Word of Li- 
miration, and where a 


Word of Purchaſe. 


The Limitation of 


Preſcription in a 


of Right. 
32 K. 8. cdp. 2. 


Writ 


* 


Imitation of Actions is an Aignment of 
a Space of Time, within which he that 
will tne fo2 any Lands oz Pereditaments, 
ought to pꝛove that he oz his .Anceſto? 


By an Act made 21 Fac. 1. cap. 2. intituled, As 
AQ for the general Quiet of the Subject againſt all Pre- 
tences of Concealments whatſoever, it is enacted, That 
concealed Lands ſhall not be recovered, unleſs it can 
be proved, that the King had Title to them within 
ſixty Years. 5 

It is an antient Landmark of the Law, That 
when the Anceſtor takes an Eſtate for Life, the 
Word Heirs is a Word of Limitation ; but other- 
wile it is a Word of Purchaſe. Ram. 334. 

No Perſon ſhall have any Writ of Right, or make 
any Preſcription, Title, or Claim to any Lands, C. 
of the Poſſeſſion of his Anceſtors, but only of a 
Seiſin of his Anceſtors, within ſixty Years next be- 
fore the Teſte of the Writ, or ſaid Preſcription, Title, 
or Claim. 

That 


2 


9 


bat ao. Perſda ſhall have an- Aſſize of Morrdbur- 
cefter, Quulinages;Ayeb - Wrir of Entty Sar 4ſt, 
for any Lande, Gee. hagoaly of a Seiſin of his Anceſtor 
wichia iy M ears nextbeforc the Teſte of the Writ. S. 
- Nopfor Lands of: 175 own Poſſeſſion above thirty 


Yeats, ts, Set. +I. J * 5 
Fojmedons in Reverce and Remainder within fry 


18. | K Aa 
E bali be barred: for want © of Sciſin within 


thoſe Times. Sect. 6. 57 ‚ 
Several Proviſo s in this 


ute to relieve Feme- - 


When an Aſſize of 
N Couſi. 
ns try gur 
Hine. may be brought. 


„ 3b4nkdk It 


Wben for Lands of 
his own Poſſeſſion. 


'' When! Formedons. 


* 


Barred for want ofSeiſin. 


Proviſo for Feme- 


Coverrs;-Perſans beyond-ſea Fin Priſon, and In- Ceserte 2 
3 2 "of all choſe Perſons. Se#. 8, 9. 22 ind hel is. +: 
„ WHWI37N; 
| Limitation of Elkates, | 
mts FC C Conditions, 
1 Sce J Limitation of Actions, 
„ nods ant e och Recovery. 


1} "1047 55 


{= Limitation is mute an -Ettate is granted 
|- "is — to hold until he ſhall do ſuch 
and ſuch Acts as are mentioned in the 


3 4 


Limitstion, What. 


Deed ;- and ik be ſhall do thoſe As, 02 any: o them, then bis Eſtate 


all rale wirhaut Entep. 


2 Limttation of an Eſtate to begin after the * 
mination of an abſolute Eſtate in Fec- ſimple, is a void 
Limitation in Law ; for if the Law ſhould ſuffer ſuch a 
Limitarion' to be made, this would be to ſuffer Per- 
petuities to be made, which the Law abhors; 
ſtate, is a good Limitation: 19 Apr. 1650. B 8. N. 


4d 


Limitation of an E- 
ſtare to commence after 
the determination of - 
Fee-fimple, is void in 
Law. 


yet a 8 of an E- 
For ſuch an Eſtate in Fee 


may never take Effect. and ſo it is not an abſolute Eſtace in Fee-ſimple. 


No Condition or Limication framed by the Party 
in his Deed can make one and the ſame Eſtate to 
ceaſe ät one Time, às to one Perſon, and be in eſſe 
as to another; or to ceaſe at one Time and revive af- 
ter wa . 5 Rep. 47. „ Yau 

Ie Limitation of an Eſtate in Lands be uncer- 
tain, fuck a Limjration is not pou in Law, but 
void : Hill, 22 Car.” B. R. For the Law cannot tell 


No Limitation can 
make an Eſtate to ceaſe 
as to one, and to be 
in eſſe as to another. 


If uncertain, it is 
void. 


what Conſtroction to make of ſuch Limitation, by Reaſon of the Tncer- 
tainty of it, not how to direct the Eſtate limited; and therefore the Eſtate 
ſhall remain as if there had been no ſuch Limirarion, See Cre. Eliz. 216. 


and Anderſon 258. 
1 24 2 X There 
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Difference. between a 
Condition precedent an- 
nexed to an Eſtate ſub- 
ſequent, and a Limita. 
tion ſubſequent annexed 
to an Eſtate er 
veſted. 


later Eſtate which hath no Dependency u 


An expreſs Limita- 
tion in a'Will cannot 
be made incertain by 

eneral Words in the 
— Will. 


is 4 and doubtful, and to make Doubts inſtead of clearing of 


them. 


Where the Word F 


Heirs is a Word of Li- 
mitation, and where a 
Word of Purchaſe. 


What are Words of 
Limitation; and if there 
be not a Performance 
according to the Limi- 
tation, it determines the 


Eſtate: But a Condi- 


tion doth not. 


be eee 


thete is a Difference between a FPfece- 
dent, annexed to an Eſtare- — 
dition, and a Limitation ſubſsquent annemed to an 


Eſtate preſently veſted: H A Cur, B. N. In geſpect 


of: the Incertainty of the former. Eſtage, Wiusen de- 
pends upon the Condition, and the Certainty of the 
upon the Limita tion. 
A Thing. that is expreſly limited in a Wi by 
lain Words. ſhall not be afterwards: madeineertain, 
b encral Words which follow in'the'faid'Wilt; n L 
were to encountet a Thing 
tainly known with that which 


ar. B. R. For 
rd is plain and 


Jt is an ancient Land-mark of the Law, that 
When the Anceſtor takes an Eſtate for Life, the Word 
Heirs is a Word of Limitation ; bur otherwiſe it is 
a Word of Purchaſe. Raym. 334- 

Che Words, Qamdiu, dum, and Aum modo, e Words 
of Limitation : As if a Leaſe be made to a Woman 
dum ſola fuerit, or dum caſte vixerit, or dummode = 
rit talem redditum, or l ſclverit talem re 
In all cheſe Cales, if chere be not a 3 Ac- 
cording to the Limitation, it determines the Leaſe : 


Bur it is otherwiſe where Rent is reſerved upon Condition ; for there is 2 
Contract between the Leſſor and Leſſee, which cannot be determined 


without an Entry. 
Moore, fol. 2.92. 


Deviſe for Life upon 
Condition, Remainder 
over. Condition broken. 


Van. 32. See Co. Lit. 244-6. 245. 4. Poph. 25, 26. 


A Pan deviſes to his Wife for Life, upon Con- 
dition chat ſhe educate his Children in Learning, Re- 
mainder to his youngeſt Son in Tail, Remainder in 
Fee to. his eldeſt Son : The Condition is broken. 


The Queſtion was, Whether the Heir ſhall enter for the Condition bro- 
ken, or the younger Son ſhall enter for the Breach of the Limitation 2 


Or if the Condition be deſtroyed by the Limitation of the. Remainder 


Over: 


Though Words of 
Condition, yet the Ef- 
fect of a Limitation ; 
and the Heir cannot en- 
rer. 


Where a Deviſe to 
the Heir at Law upon a 
Condition, ſhall be ad- 
judged a Limitation. 


Where a Condition, 
and where a Limitation. 


- Adjudged, That they are expreſs Words of Con- 
dition, and not of Limitation: But the Heir at Law 
cannot defeat the Eſtate for Life, unleſs he defeat 
the Remainder ; and therefore by the Limitation of 


the Remainder over, - the Condition is 3 : 


10 Rep. 40, 41. . 

Where a Deviſe is to the eldeſt Son upon Condi- 
tion that he pays ſuch Legacies ; and if he refuſes, 
the Land ſhall remain to the Legatees; he refuſes, the 


Legatees may enter by way of Limitation. Ny 51. 


In all Caſes here after a Condition an Intereſt is 


limited to a Stranger, it is not a Condition, but a 


Limitation. 1 Leon. Caſe 362. fol. 269. See Cro, Eliz, 204. gh 3 I 


+ S 


7 Che 


ee. 


Vfe een a Fe Thar 

4 , the Eſtate being 
"of * that Y Plain- _ A Proviſo to hold the 

Acer ee Years at the ancient half pa th. Nee bd 
their Conditions ſo long as their Limiration, and Nop- 
*the Rent: Theſe are Words n F 
mitation, Non; payment of the Rent deter- 
mines the Term 9 TROP 3% Moore, 440. 
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See Leale foz Ai. 
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W of Sellin is a Delivery of poll 
> of Tands, Tenements, 02 other co2- Livery of Seiſin, whit 
are Things!, unto one that hath a it is. 
ereunto : Being a Ceremony 
uſed in : the 0 epance of Lands 82 Tenements, &c. where any 
Eſtate of Freehold. in Pouſes-and Taue Meth; vut not in N 
Rents, Advowlons, &c. 02 any Thing 1 ich lies in Ozant. 


Where a Letter of Attorney is conjunFim & di- Two Attorneys an- 
vim, to enter into all the Premiſſes, here one At- 2 225 == "In 
torney may make Livery in one Parcel, and the o- one Pare, the other in 
ther in another. 4 Leon. Caſe 3 me 8 . | | another Part. 
_ The Manner of Delivery of Seiſin, is thus: 1 l 
it be in the open Field where chere is no Building ot KR nk of deli- 


Houſe, then one preſent muſt take the Deed, and 


read'the Deed to them, or declare the EffeQ-thereof, and then it muſt 
be ſealed; and the Party who ſeals the Deed,” muſt take the Deed in his 
—_ wich a Clod of the Earth, and a Twig or Bough, (if r there) 


declare to the Standers-by rhe Cauſe of their Meeting there, and then 


* 


176 
and deliver the { 
the Effect of rhe 78415 
. © Building upen he e 
| left at 


W 2 5 poor 1 Ci be 
8 1 JE 3 2 * 


Ring of the D _—_ als 
| COS 4 Nan a 2 12 be are . 
1 | is the Principal , e the Lanny 
_ there the Livery-muſt 225 — not upon 5 * 
8 + = # A ,Coppozation canpor-make-Lingpgy 
1 Za blen paſs away ebe FreehaleFLandgbolongiag) 
| poration, hut they may make sed. ol 75 
to another, W their common Seal, to make Lem and Sei WAKE the 
Corporation: Mich. 2.3 Car. B. N. For Livery and Seiſin muſt 
N by one, and not by a Multitude; and a Corporation can do no Acts Kh 
= | under their common Seal. 
| EC a IMC. Ik a Deed of Feoffment be made of Land, Huben 
dum a die datus, and the next Day aſter the Date of 


; 38 Habend a die datus,Feof: 
A for gives Livery the the Deed, the Feoffor gives Livery and Seiſin of this 


next Day after the Date, x 
TT. ST EE 
ney. B. R. Hob. A Thing that 


is to take Eſſeci 4 45 datus, is not to take Effet until So next Day af- 
rer the Deed bears Dew but where it is Habendum 4 dat. or 4 confection 


Indenturæ, there it commenceth preſent] 
I bete od & man 5 ee B. for Life, Habendum a di 
| Life, Hohend' a die con- confectiynis; and Livery is made by 4. himſelf a 
felis, nd gives L- Month alter and i ir, was there held, that the Livery 
al f good, it being made by the Feoffor himſelf; 


Good, becauſe given by Was 
himſelf but if it had been executed by Letter of Attorney, 


Nil operatur by this future Livery. Smith and Bole's Caſe, Cre. Fac. 458. 
5 "Dig may give Authority y Parol und? another 
Te >. to ns Every and Seifia of Lands for 2 and if 
taken accordiogly, ACuch'"Livery 'and'Scifin" be täten acer 

good By Rolle ChiefJuſtice,” NA 1656 
this ſhews his Aſſent to take the Lanes by the 1 1 


and the othet is but a8 à Conduit · pipe me convey he: Land, aha el 25 


. from the Feoffor. ik 
| Ples aud 7. 5. Bf. - Wberea Man pleads. S. feaſſavit c 

wit, e need not plead ic to be Ae E. Abe 
ding Livery, and why: ry Feoffment a Layery is impliad.1 U. Keb. S. „„ 
1 dena. A Letter of Attorney 10. make 4 iced 
cites the Fecffment, and the Feofſment to: bear den IS; wheneas it 
+ the Date, it is Was de ptember 1 1. and Liyery, being made aggordingly, 
2558 che Livcry for that Miſtake gf dhe Date. was ddjudged 

A Lecter of rere; eng mY An iy NI £ od E. 

ar $/ ſup li Fo! eter AMtorne) Liner luppli in 

ing ae. Ge, TY mee, „ ble, 
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. here 


p 


Ps” 2 
« + 
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ww 
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here a Man ſeized of an Houſe and Land ſeal- 
ed a Feoſſinent, and delivered it to the Feoffee, for 
and in the Name of Scifis of the Eaſe, and all the 
Reſidue of the Lands and Tenements contained in the 
ſaid Writing: Here this amounted to two ſeveral 


Acts at one and the ſame Time, viz. to the Delivery of 
nd to the Delivery of Seiſin of the Land according to the 


2 Deed, 


Deed. 9 Rep. 138. 4. 
A Ban cannot make a 
Eſtate. 5 Rep. 94. b. 95. Cc. See Title Leaſes and f 


preſent Livery to a future 


Þabendum. 5 | 
4 Feoffment is made in Te, Zbend. after the 
Death of the Feoffor, and Livery is made upon it: 
This is void, being in futuro. Cro.Eliz. 254. pl. 27. 255. 

A Leaſe for Life, Halendum from Mic haclmas next, 
and Livery by Attorney after Michaelmas, is void: 
Bur if it be by the Grantor, it will be good ; bur if 
it be before, it will not. 2 Balſt. 303. 2 Rep. 55. Cre. 
Bliz. 255, 585. 5 Rep. 94, 95- 

Jf a Tenant for Years of Lands do conſent, that 
Livery and Seiſin be made unto him that hath pur- 
chaſed the Reverſion of thoſe Lands let unto him, or 
be Witneſs to the Deed and Livery 


Where Delivery of 
the Deed upon the Land 
amounts ro both Deli. 


very of the Deed; and 
alſo Livery, 


the Writing as 


There cannot be 2 
reſent Livery to a fu- 
ture Eſtate, e 


A Feoffment Habend. 
after the Feoffor's Death 
is void. 


Where Livery is made 
to a future Eſtate by 
Attorney, and where by 
the Granror. 


Livery made by the 
Aſſent of the Tenant 
for Ycars. 


This is a good Livery and Seiſin 


to make the Reverſion paſs, although the Tenant for Years do not go: 
off from the Land at the Time when the Livery and Seiſin was made, 


hurt, and his Aſſent amounts but to an Attornment. 
But where a Leſſor enfeoffs a Stranger and comes 
to make Livery, the Leſſee's Wife being upon the 


Houſe ; the Leſſor enters, and by Force turns the 


Leſſee's Wife againſt her Will into the Backſide, 
which was Part of the Land ler, and then he makes 
Livery | 
Woman remained all the while upon 
very, the Livery was void; But if ſhe had volun- 
tarily gone out of the Houſe, although ſhe remain- 


but was then in actual Poſſeſſion of it: For the Tenant's Term is nor 


Where Livery is 


made againſt the Te- 


nants Wife's Conſent, 
where it is good, and 
where not. | 


in the Houſe, in the Name of all the Lands let ; and becauſe the 
the Land, and contradicted the Li- 


Where void. 


ed upon Part of the Land, it had been good: So alſo if the Leſſor had 
turned her out into the Street by Force, ſo that ſhe had not been upon 


7 4 of the Land, it had been good. Daliſon 94. 
18. - 15 
Where the Leſſor and Leſſee are upon the Land, 
the Leſſee may make a Feoffment and deliver Seiſin, 
becauſe he had the ſole Right to the Poſſeſſion of 
which the Livery is to be made. Cro. Eliz. 321. 
R e 
At the Leſſor makes Livery, the Leſſee being 
a the Land 


2 Z 


Dol. 2] 


and contradicting of it, it is void. 


Where good. 


Leſſee makes a Feoff. 
ment and delivers Sei- 
ſin, the Leſſor being 
upon the Land, yet the 
Livery good. 


But where the Leſſor 
makes it, the Leſſce 
being upon the Land, 


and contradicting of it, 


it is void. 


And 
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So alſo when Livery 
is made where theLands 
are in the Hands of Te- 
nants. 


Leſſce for Years, Re- 
mainder in Fee, enters 
before Livery, the Re- 
mainder is void ; ſo if 
the Leaſe be to com- 
mence in futuro. 


Livery and-Seiſlu. . 


And as to other Part, which was in the Hands of 


ſeveral Tenants: when the Livery was made, nothing 
paſſed. ibid. 322. — 0 ay 2 * K 

A Leaſe | for Years, Remainder in Fee; Tenant 
ſor Vears enters before Livery, his Term is good, 
but the Remainder is void : But if the Leaſe be to 
commence at Michaelmas next, Remainder in Fee, al- 
though the Leſſor make Livery to the Leſſee, yet 
the Livery and Remainder are void ; becauſe there 


was no preſent Eſtate to which the Livery could be annex d. Throckmur- 
ton and Tracy, Plow. 156. and 25. 4. | 


Where a Remaioder 
to one not inf? is void. 
Every Livery ought to 
operate preſently. 


Where there is a 
Power to leaſe for Life, 
ſuch Leaſe is good with- 


out Livery. 


A Fine ſur conceſſit is 
well executed by At- 
tornment, 


Cannot be made of 
running Water, but it 
may of ſtanding Water. 


A Leaſe for Vears to B. Remainder to his right 
Heirs, and makes Livery; the Remainder is void, 
becauſe there is not any Perſon in eſſe who can pre- 
ſently take by the Livery ; and. every Livery, ought 
to have its Operation preſently. 4 Leon. Caſe 67. 

I there be Tenant for Life, with Power to make 
Leaſes for Life, and the Tenant for Life leaſes for 
Life, it is good without Livery ; nay, and better 
than with it. 2 Lev. 156. 1 

By the Attornment of Tenant for Years, a Fine 
ſur conceſſit is executed, and the Eſtate as well veſted, 
as if by Livery. 2 Lev. 156. | 

Livery cannot be made of running Water, be- 
cauſe it is fugitive; but it may be of Water in a 
Standing Pool. 4 Leon. Caſe 374. 


Loudon, what. 


No Perſon to keep a 
Shop in London, but a 
Freeman. 


3 


London. 


- ſSy-Laws. 1 
ertiozari. 
Ser Courts. 
| CEnltomns, 


- 


as well fituated, and as famous fo2 Trade 
as any City in the wozld. nn 


. LR is the chicfeſt City in all England, and 


No Perſon, not being a Freeman of Lands. can 
by any Colour, Ways or Means, keep any Shop, 
or other Place, inward or outward, to ſhew or put 

| to 


* 


Tondon 
35 1 . 9 
4 on. 


to Sale by Retail, or 
within the City of London, upon Forfeiture of 5 J. Which was held to 
be a good Conſtitution, it being by Cuſtom; but it had not been 
good by Grant. 8 Rep. 124, 125. | 1 

There are but three Ways to be a Freeman of 
London. F 


L. By Servitude. 
II. Birthright, as the Son of a Freeman. 
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uſe any Handicraft Trade for Hire; Gain or Sale, 


Freeman of TLonden, 
how to be made. 2 


III. By Redemption, viz. By Order of the Court of Aldermen: 


8 Rep. 126. b. 


By the Cuſtom of London, Any one that uſcth 
buying and ſelling, may uſe any other Trade of buy- 


, 


ing and ſclling ; but one brought as an Apprentice 


in the Trade of a Goldſmith, Cutler, &c. being a 


How the Cuſtom of 
London is for uſing of 
Trades not biought up 
unto. 


Freeman of London, cannot by Colour thereof, uſe any other manual 
Trade. Cro. Car. 36 1 & 516. pl. 17. 517. Co. Lit. 74. 4. 


A Citizen of Londen was committed to Newgate 
by the Lord Mayor and Court of Aldermen, for re- 
fuſing to accept the Livery. See the Caſe upon the 
Return of the Habeas Corpus. 5 Mod. 151 to 162. 

The City of Londen ſhall have all their ancient 
Uſages, Liberties; and Cuſtoms, which they have 
been uſed to have, See 2 Inſt. 20. *Y 

A Citizen of Londen ſhall recover in an Aſſize, 
Damages with his Land. 

Where one impleaded in the Huſtings in London, 


voucheth a Foreigner to Warranty, how the Pro- 


ceedings ſhall then be. 5 
Several Orders about Apprentices. See the Statute 
at large. | * £2 

A Citizen of London cannot deviſe his Child's 
Part over to another, in Caſe the Child dies in his 
Minority. Chanc. Rep. 199. 4 


- Where a Bond or Promiſe reſtrains the Exerciſe 


of a Trade, although to a particular Place only; 
yet if there was no Conſideration for it, it is void: 
But if there was a Conſideration, as aſſigning of a 


A Citizen committed 
to Newgate for not ac- 
cepting of the Livery. 


London ſhall have all 
her ancient Privileges 
and Cuſtoms. 

Magus Charts, cap. 9. 

He ſhall recover his 
Land with Damages. 

6 E. 1. cdp. 14. 

How to proceed where 
one impleaded in Londen 
voucheth a Foreigner. 

6 E.,1.caP.12. f 9 E. r. 


Orders about Appren- 
tices. 5 Eliz. cap. 4. 

A Citizen cannot de- 
viſe over his Child's 
Part, in Caſe he dies in 
his Minority). | 


Where a Bond to re- 
ſtrain Trade is good, 
and where not. 


Shop, or taking off braided Wares, Cc. there it is good. Aleyn 67. See 
in Title Condition. But if the Reſtraint be general throughout E-gland, 


though there be ſuch a Conſideration, it is void. 
No Conſtitution or By-Law can be 
ment. 8 Rep. 127. 6. | 

Df the Antiquity of the City of London, being a 
famous City in Nero's Time, which was above 
1600 Years ago, See 8 Rep. 1 30. 4. 


made, upon Pain of Imprifon- 


The Antiquity of 
London. 


To 
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muſt be ſaid to be Anti- 
qua Civitas. 


Brewers, &c. for their 
own Uſe, are out of 


the Cuſtom, and 5 Eliz. 
cap. 4- 


In Pleatiog, Londen 


* 


London. | 4 
Co ſet forth a Uſage in the City of London, and 

doth not ſay, That it is Antique Civites, it is naught. 

2 Leon. 120. fol. 99. 34 I | 
Brewers, Bakers, Tallow-Chandlers, c. who do it 


for their own private Uſe, and not to ſel}, are out of 


the Cuſtom of London, and 5 Eliz. cap. 4. 8 Rep, 
129, 130. 
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A Lunatick, whats 


Lunaticks muſt bring 
Actions in their on 
Names. | 

A Lord cannot grant 
the Cuſtody of their 
Lands without Cuſtom. 


Who muſt keep the 
Lunatick, his Wife and 
Children, out of the 
Profits of his Lands. 


See Non Eompos Mentis. 


Ws 


Lunatick. - 


' A Lunatick is a Perſon who is ſometimes 
A of good and found Memoꝛzp, and ſome- 
e 


Actions for a Lunatick's Lands muſt be brought 
in his own Name: Neither hath the Lord any 
Power over, or can grant the Cuſtody of a Luna- 
tick's Land without a ſpecial Cuſtom. Hob. 215. 

And the Lord's Committee is no more than as Bai- 


liff, and hath no Intereſt. Hutton 16. 


The King is bound to keep the Lunatick, his 
Wiſe and Children, out of. the Profits of his Lands, 
and to take nothing for his own Uſe: And what elſe 
he may do, ſee the laſt Cale in Rep. 4. 


. 


Athem ſignigegy £07002 pozal-Hurct _ 

by a Yan [oleh de Ade of and Wem: Maihem, what, + 

ber, that is d? may de any Defence to 

C 

e Foot, ꝛe⸗ Tooth, 0 me lap, an 

d Recovery-in- an Action of "Aſſhulr; Battery, A Recovery in Bit 

ing; 4s 4 good Plea, tt Bar of Appeal bf 2 is = good Bur ro 

Maihem. 1 Een. Cale 447. Moore Caſe 419. ef Maihem. 
De eo quod ipſe, & c. die, &c, anno, &c. vi & mis vi- Declaration in Maihem. 


delicet gladiis batulis cultellis e ſcalpris, (viz. The Thing 1 | 

wherewith the Maihem was committed) in ipſum quer. apud S. is Com. 

pred. inſultum 42 & 2 um quer. adiunc &. ibidem verberavit, vulneravit, 
maletrattavit, ita | 


's 


mabemiavit, * & t. & Alia enormia, &c. 


Note, Sov Aſault is a good Plea to this Deelaca- i 
ago | | * 1 o it. 
Upon an Appeal of Maibem againſt three, two 
plead in Abatement, and to. the Felony Nor guilty, and Not- guilty cannot 
the other Not guilty; and held by the Court, That — — wo ia Appeal 
when one pleads in Abatement, and alſo in Bar, the 3 
Plea in Bar waves the Plea in Abatement, unleſs t is only allowed in 
where the Life is in Jeopardy in Caſe of Felony, n &. in fou 
and that is is favorem Vita. Cyo. Elis. 495. pl. 14. "IE 

By an Act made 22 & 23 Car. 2. c 
enacted, That if any Perſon on Pur 


= 
* 


o 
* 


A Plea in Abatement 


» » 8.38 Malicious maiming 
„and of made Felony withour 


Malice forethought, and by lying in wait, ſhall N 23 Car. 2. 


unlawfully cut out the Tongue, put out an Eye, flit cap. » 

the Noſe, cut off a Noſe or Lip, or cut off or diſa- 
ble any Limb or Member of any of His Majeſty's Subjects, with In- 
tention in ſo doing to maim or disfigure any of His Majeſty's Sub- 
jects, the Perſon: fo offending, their Counſellors, * 
Aiders, and Abettors, privy to the ſaid Offence, are „ Oo 
8 declared ro be Felons, without Benefit of ly guilty. © 

. - a | | 
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| No Corruption of g Attainder of ſuch Fe 

Blood or Forreiure 1P- Blood, or forfeic Dower of the 
cot Goods of the Offender. , 


ſhall corrupt the 
ile: Or the Lands 


: 0 * * 1 
* 7 * 3 
+ g .: U Lg * 
\ 
» . | | 
F Y 1 3 * 6 
, v 


Aihtenance, manueenentia, fignifies the 
olving of a 1 0; Perſon un 
| , obtaining an 

Petenten Rights 02 Ticles.to Lands 

&. See the Statute of 38 H. 8: cap. 9. and Co. Litt. 368. b. 369. a. 


Againſt Maintenance, QI] Statutes concerning Maintenance, Embracery, 
— 2 and Champerty, ſhall be put in Execution: Allo, 
igious Titles. that no Perſon ſhall bargain, buy, or ſell, obtain 
32 N.'8. cap. 9. or get any pretenced Right or Title; or take, pro- 
" ſe, grant, or covenant to have any ſuch Title: 
Exeept the Perſon who ſhall fo fell or contract, and his Anceſtors, or he 
under whom he claims, have been in Poſſeſſion thereof, or of the Re- 
verfion or Remainder thereof; and have received the Rents and Profits 
thereof for one whole Year next before ſuch Bargain, Sale, &c. upon Pain 
to forfeit the whole Value of the Lands ſo fold or granted contrary 
hereunto, the one Half to the King, the other to the Party who will 


IH | of a preten itle by him who is 
—— 5 . in Poſſeſſion, by taking of the Rents and Profits, is 
Title. lawful. Se. 4. | 
_ Unlawful maintaining of à Suit in any of the 
2 3 King's Courts, which determine any Title of Lands; 
bracing of Jurors, G. Or ſuborning of any Wirneſſes concerning the ſame; 
a or embracing any Frecholders or Jurors, ſhall forſeit 
2 Pounds, one Moiety to the King, the other to the Informer. 
vec, Jo | F 
Lesſe made by ene An Information was brought upon the Statute of 
* 28 32 H. 8. cap. 9. of Maintenance, and the Matter ap- 
ſeſſion, nor ſealed upon peared to be, Thar the Leſſor had a good Right, but 


Ma intenance, what. 


the Land, is Maicte- neyer been in Poſſeſſion ; and made a Leaſe, but did 
32 N. 8, car. 9. not ſeal and deliver it upon the Land: And adjudg d 
to be within the Statute. 1 Leon. 166. Cale 2317. 
4 


Jf 


ö 
| 
| 
| 
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Ma Man be in Poſſeſſion, or hath received the . WR 7 
Iſſaes and Profirs for one whole Year, and afterwards , Where « Min was 
a Stranger enters upon him, and hath the Poſſeſſion ther enters upon bim, 
for the Space of a quarter of a Year, or half a zer be may grant bis 
Year, yet he who was in Poſſeſſion a Year before, — 
may gtant his Intereſt without Danger of the Sta- 
tute. 3 Leon. Gio. n 
luhere Copyholders do all participate for Com- where it is awful 
mon, they may maintain the one the other. for Commonen to con- 
Moore, Caſe 764. N * 9 tribute and join. | 
here there is a Cuſtom, That upon the Death Ana wher ? 
of a 7 for Life of a Copyhold, the Lord is holders: NY 
compellable ro make another Eſtate for Life ro the | 
cider Son, &. fic imperpeinum; here, for all the Copyholders to join in 
Suit, and contribute to the Charge where the Cuſtom is lawful, and 
they all claim in by that Cuſtom, is not Mainte- 
nance, but lawful; but where the Tenure is in And where not. 
Queſtion they muſt not join. Moore, Caſe 1088. 


Mandamus. 


See Corpo ratlos. 


dhe Court of Ring's Bench ouly and is dna, whit. 

dee out on the Crown-Office tide only, 
and is to command the reſtoung of a Per- | 

* bis Place oz Office from which he was turned out. Vel cauſam 


gnificare quare, &c. 


| 1 " Mandamus is a Writ which iſſites out of 


| It lies for a Fellow of the College of Phyſicians, , For whom it lis, and 
1 Lev. 19. 5 | | | | or whom not. 

It lies not for a Fellow of a College where there is a Viſitot. 1 Lev. 

Je lies to reſtore a Capital Burgeſs of a Corporation. i Rep. Bags 


Ii lies not to elect a ow into an * a 
Dee a Mandamss to reſtore a Burgeſs (turn'd out 
of his Place by the Corporation) wich the Return of d dt g r Coffe. 
it, and ſeveral Exceptions taken to the Return, and ratiss. 
allowed, and a peremptory Mandamas granted. 


5 Mod. from 254 to 259. a 
72 | thou 


Lies not for a De- 
put /. | 
Lies for a Sexton. | 
For a Steward of a 


Court-Baron. 
Church-wardens join 


in an Action for a falſe 
Return. 


When Caſe lies for a 


falſe Return of it. 


The Court has no- 
thing to adjudge upon, 


till the Writ is return- 


ed .. 


therefore it was in 
| cory » which ought not to 
Writ. 


it lies not by nnr 
Power to make Tuch Deputy. 1 er. 


Alth 
him who 
i lies ſot a Scxtan of 2. Pariſh, of a Steward of | 


a Couti- Baron. 2 Lev, 18, 19. 1 
Church wardens join in an Action for a falſe 


Return of a Mandamus, and 0 acl 3 Lev. 
6 , s 
: Cake tes n not for a fa Return of a Mandan 


before there be Judgment 1 1 the Return. 2 Leu. 
It was moved to quaſh 4 2 for that the 


Clauſe, Fad Cauſam nobis fignificetis, was lefc our, and 
it was a Perem 


be, it being the 


But per Curian. Firſt make a Return of your Wric, and then take 
what Advantage you can of the Deficiency in the Writ :. For until there 
is a Return, che Court hath nothing before them ro acjudge upon. 


Mich. 8 N. 


Where the Court 
ſhall grant a Perempto- 
ry Mandamss, and how 
to be. 


By Action for a falſe 
Return, 


Jf a Corporation have Power by Charter or Pre- 
Gaia to disfranchiſe, and the Court grants 2 
Writ to reſtore him, Vel Cauſam fignificare ; and they 
certify a ſufficient, bur falſe Cauſe ; the Court 
cannot geſiyte bim, neither can Iſſue be taken there- 
upon; but there ties an Action for a falſe Return. 
And if it be found for him, then he fhall have a 
Peremptory Mandamus: Or he may (if impriſoned) 


bring his Action of Tran and Falſe po: : Or, if his Shop 


be ſhut up, bring Treſpa 


The Return muſt be 
certain. 


It lies for a Parifh- 
| Clerk. 


When the Court will 
not grant a Mn 
mus. 


It lies for an Attor- 
ney of an Inferior 
Court. 


Lies not for a private 
Office. 


What i is a good Re · 
turn, and what not, 


11 Rep. 99. . 
Returns upon Writs of Maidawes muſt be cer- 


tain, for the Court to adjuoge upon. 11 * 


99. „„ 
It lies for a Pariſh- Clerk. Prod Cas Trin. 8 


Anne, B. R. See Cro. Car. 5 
If rhere be a Rata in 95 Spir iritual ' $1 
Whether a Will or no Will> This Court will not 
gtant a Mandamus until it be determined. 5 Mod. 
373+ 

Jt lies to reſtore an Attorney turn d out of an 
Inferior Court. 1 Keble 549. pl 55. 538. pl. 78. 


It lies not for a Clerk of 2 Company it being 
png Office: But if he hath a Freehold he . 
ave his Affe. Mod. Cafes 18. 
Nen fuit cleus is a good Return; but Neu foi 
debita modo eletins, Is 4 2 Aeble 284. pl. 55. Be- 


cauſe debito mode elefius, brings the Letters Patents in 9 See 


alſo 1 Keble 733. Pl. 11. 


3 


By 


MPanvamue: 
By an Act of Parliament made 9 Anne Regine, 
it is enacted, That where any Writ of Mandamus 
ſhall iſſue out of the Queen's Bench, Seſſions of the 
Counties Palarine, or Grand Seſſions in Wales; ſuch 
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By the AQ 9 Inn. 
a Return muſt be made 
to the firſt Mendemas. 


- Perſon or Perſons who are by Law required to return the ſame, ſhall 


make his or their Return to the firſt Mandamus. 
That as often as any ſuch Writ ſhall be iſſued 
out, and Return made cheretoy, the Perſon ing out 
ſuch Writ may plead to, and traverſe all or any 
the material Facts contained in ſuch Return, to 
which the Perſon making the Return, ſhall reply, 
take Iſſue, or demur; and ſuch further Proceedings, 


Which may be tra- 
A 


And Pleadings to it. 


and in ſuch Manner ſhall be had for the Determination thereof, as might 
have been had, if the Pecſon ſuing ſuch Writ had brought his Action 
for a falſe Return. And if any Iſſue ſhall be joined on ſuch Proceedings, 


the Porlon ſuing ſuch Writ may try the ſame in ſuch 
Place, as an Iſſue joined in ſuch Action, ſhobld or 
might have been tried in; and if ſuch Perſon ſhall 
have a Verdict. Judgment upon a Demurrer, Nil dicit, 
want of Replication ot other Pleading, he ſhall re- 
cover Damages and Coſts, as he might in ſuch Action 
on the Caſe, to be levied by Ca. ſa. Fi. fa. or Elegit. 
And 4 petemptory Mandamus ſtiall be forthwith grant- 
ed for che Perſon 8 Judgment ; and if 
judgment be given for tlie he tha 

That where Damages are recovered by this Act, 
the Party ſhall not be ſued in any other Action for 
making of the ſaid Retuin. 

That che (aid Courts reſpectively ſhall allow to 
ſuch Perſoti or Perſons to whom any Mandamus ſhall 
be ditected, ſuch convenient Time to return, plead, 
reply, rejoiti or demur, as ſuch Court ſhall think 
eee re 

Allo that the Act For the Amendment of the Law, 
made 5 Arne, and all the Statutes of Jeofails ſhall 


be extended to Writs of Mandamus, and Proceedings th 


And Iflue may be 
joined and tried, or a 
Demurrer upon it; and 
if Judgment, then to re- 
cover Damages and 
Coſts, and a Peremp- 
tory Mandames ; Bur if 
Judgment for the De- 
fendant, he to have his 
Coſts. : 


fendant, then he ſhall have his Coſts. 


Not to be ſued in any 
other Action if Damages 


are recovered upon this. 


The Courts may ak 
low a reaſonable Time 
to return, reply, rejoin, 
or demuc to ſuch Re- 
turn. 


The Statute of Je | 

fails, ; Anne, an al 

others of thoſe Statutes 
all extend co chem. 


Pano: 


f 5 "JIE. . r eren | 
. : - * a 
3 1 7 8 
: #.. 
7 6 * | | 4 | | . 
L 
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See Copphold. 
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Mano is a Thing compounded: of dt: 

vers Things, as of an Youſe; Acable 

| Land, Meadow, Paſture, Wood; Rent, 

| "A. 3dvowſon, Court-Baron, and ſuch like, 

which make a Banoz ; and this ought to be Time out of Blnd-; Foz 

at this Day a Mano cannot be made, becauſe a Court-Baron cannot 
now be made, and a Manoz cannot be without a Court⸗ Baron. 


A Manor, what, 


d cuſtomary Manor may be held of another Ma- 


3 7 13 nor by Copy, and ſuch a Lord may hold Courts, 


and may grant Copies. and grant Copics and Admittances. 11 Rep. 17. 4. b, 


| " 26... C70. Fs Me Be do ASD... pt 
One Manor upon a Thee Copartners of a Manor make Partition, 
Partition, makes three every of them ſhall have a Manor and a Court-Baron 
| within her Purparty. Dav. Rep. 61. b. D's 
There may be a Ma- i A Low of a Manor may lever the Inheritance of 
nor out of a Manor to the "Copyholds of his Manor, and ſuch Severance 
— ind qoth hot deſtroy the Copyholds ; and ſuch Grantee 
may hold Courts for the cuſtomary Tenants, and 
accept Surrenders, and make Admittances; but he cannot hold a Court- 
Baron for want of Freeholders. 4 Rep. 26. . 
how chargeable. only, and not the Services, are chatgeable. 3 Rep. 4. l. 
Wbt the Word 4s The Word Manor includes all Eſtates, and Degrees 
8 of Eſtates, of or in the Manor. 6 Rep. 56. 4. 
A Manor in Repur= A Mano? in Reputation, and not in Verity, will 
tion, will paſs in a Fine paſs in a Fine as a Manor. 6 Rep. 63. Contra, inter 
f Mallet and Mallet. Co. Eliz. 524. pl. 53. But there 
it is ſaid, That though it ſhall not paſs in a Fine or Record, yet it ſhall 
in a Conveyance. i 10 
' What may be Appu- An Advowſon, a Rent, a Toll, or a Profit ap- 
renant to à Manor. prender, may be appurtenant to a Manor. 2 Mod. 144. 
What Lands are Par- No Lands are Parcel of the Manor but the Da- 
cel of a Mannor. meſnes. Lutw. 1161. F 


” "RE | 2 war 


A HK AAKSS A _ «a . 


Manos. 5 187 


2 cMlarren is not Parcel, nor any Member of a A Warren is not Part 


Manor, but may be appertaining to a Manor by 95, Mavors, but Pie. 
Preſcription. Cro. Eliz. 547, pt. 21. | Ceription, 

4 Tt a Manor be charged, vation tenuræ, to repair a A aki Lok an 
| Bridge, the ancient Freeholders and Copyholders chargeable as Part of a 
are not liable to contribute, ; for nothing is Part of Manor. 

che Manor but the Demelnes and Services; But they ß 
who have any Parr of the L by Parcfiaſe, muſt contribute. Hd. 


Rep. 131. 


n 


not, and in what be 


Advowſon, Toll, Sv. but he may of a Manor to cin preleribe. 
which theſe are appendant. 2 Mod. 144. 

pere 2 Thing becomes in Groſs, it can never A Thing in Groſs 
afterwards be united to the Manor. 2 Mod. ; be afterward us 
though Tenements are divided from the Reſidue * 
of the Manor, yet the Cuſtom: remains, and they Although Tenements 
continue Copyholders, paying their Services; and he Manor, yet chey coati- 
who hath the Freehold of chem; may keep Court in nue Copyholds. 
any Place, and it is not ly a Court-Baron, | 
4 Court of Survey. Ol. Blk. Sug 22 | 4 7 n. 


nants but one are diſmembred from ir: Co. Elix. 210. — but one 
N WRT 5 | Tenant left. 


See Cyo. Eli. 393. 4 
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Anftaughter, fn Latin, Homicidium, is the What itis. . 
"unlawful Killing a an without any - 3 
prepenſed Malice; as when two meet, and upon ſome ſud: 

deu Dccafion falling out, the one kifls the other. It differs 
from Murder, in that it is not done with fozegoting i „ht ic diger fon 
Malice; and from Chance-Medlep, becauſe it hath- Murder iy Chance. 
_ a pꝛeſent Intent to kill. Jt is Felony, but aumits Medley. Ic admics of 
| « Clergy fo the firſt Time. Staundl. Pl. Cor, lib. x. Clergy for che firſt OE. 

P. 9. 2 | 


fence. 


A Jury may find a Bill of Manſlaughter to be Jury may find a Bill 


ſed quere. | 
6 Market, 


FP, 


Aan cannot preſcribe by a que Eſtate of a Rent, In what a Man cin. 


A Bano!- is a good Manor, though all the Te- A Manot is 4 400d 


Market , and Market-Overt 


1 Day of the, Meek, except 
| dap, is a Maärket⸗Overt in Londo al | 
Market. Overt, what. evety S op in London ts a iter, Gere 
fox ſuch Sodds as are only by the 155 le of 
What Sale alters the the Owner put there to be fold, But ik the Sale 


Property. be in a CUiatehoulſez and not openiy and publickiy 
in the Shop, the Þzopertp is not altered. 5 * 2 93. 


i nt of Go en No Sale, Pawn, Exchange or Mori 
. er 9 — Jewels, Plate, Appare „ Or. ABY o- 
r ld en eroded ; wy 
cap. 21. (ect, 5. Perſon or Body Politick, that ſhall be ſold, deli- 
vered, pawned, or done away, within the Cities of London and Weſt- 
minſter, or the Borough of Southwark, or within two Miles of London, 
to any Broker or Pawn-taker, ſhall make any Alteration of the Property, 
from any Perfon from whom they were pufl6in'd, robbed, or ſtolen. 
That « Broker mus That a Broker ſhall upon Requeſt declare what 


upon Requeſt declare Goods are come to his Hands. See. 7. 


what Goods are come 
to his Hands. 


of | 


bh. A + 4 4 


Thi Colſom that het) kr hen of Londen, ma 
33 . ſhall buy all matmer of Wares in every Shop, is too — 

A N for then a Scrivener may buy Plate in his 
Shop, which is unreaſonable : But they ought to be Goods agreeable 
with his Trade. Co. Fac, 68, pl. 10. 69. Cre. Elia. 454 K 5. See 
Moore, Caſe, 492, $4... 

e Oo alſo if che Sale be in 1 a ack-Shop, & iba 


 Back-Shop or a Place Place not open, it is os * 795 Ele. 45+ ph 
nut open, it is naught. 21. Moore, Caſe 492. Ave 


en ee Men 
2 2 
e 1. LS 7 Fa n > 


rt — all e Cauſes | ks 5 
er a long Time determinable in the Eecle- 
. Ee Eons, a — —— 
<< > wichin 1on ot c Clergy; 
ab: initio: aum fait fic ; for as well Cauſes — 
Cauſes, were Civil Caules, and, appertained to the 
Civil Magiſtrate, until Chriſtian Kings and 
Conuzance of them. Dauiss Rap. 5 1. l. 

Ste an Act ſor the Puniſhment of ſuch as shall 
rake away young Women that be Inheritors, and 
being within the Age of ſixteen Years: Or marry 
them without the Quuileas al dit arent 4&5 
P. & A. cap. 8 Nan 77 

By the Statute of 3 . 7. 42 2. it is r enatted, 
That Whoſoe ver taketh any Woman, [ Then we muſſ 
go to the Preamble, which ſays, Maiden, Widow, 

or Wiſe, having Subſtance, ſome in Goods move- 
ble, ſome in Lands, and ſome being Heirs apparent 
unto their Anceſtors} for the Luere of ſueh Sub- 


ſtance, contrary 


«> 2 


AY » 1 


Where 1 Marimonia 


properly en \ oo gy 


of Matrimony A Teber ent 
Juriſdiction of tlie 
Emperors allowed chem the 


A AR againſt t- 
rying young Women 
under ſixteen, without 
their Parents Confent. 


4 83 P. cap. 8: 


The Penaley of car- 
rying away of a Wo- 
man againſt her Will, 
that hath Lands or 
Goods : Or an Heireſs 
_— 3 N. 7. 
càp · - . % Wh 


to their Wills, and after married to ſuch Mi. doers, or 


to other, by hat Conſent ; or deſiled againſt her Will unlawfully : 


Such taking, procuring, 
Woman, fo taken againſt her Will, is Fel 
_ the 39 Elix. cap. 9. Clergy is taken awa 3 15 that 
now it is Felony without Clergy. See it Cro. Car. 
Fulwod's Caſe, and Braton's Caſe, in Hob. 181. 
The Conſent of a Male to ' marry is fourtcen, 
and of a Female is twelve, 
M the Perſons be infra Annes nubiles, the Eccleſi- 


By 


aſlical udge 
the 


Conrad, and allo of what ſhall be a ſuffi- 
L* ol, 2] | 3 C | 


is Judge as well of the Aſſent, as of 


abetting, and receiving wittingly of the ſame 


Felony without Clcr. 
8Y, by 39 Elize cap. 9. 


When a Man.or We 
man can conſent to 
marry 

Eccleſiaſtical Sales 
is a Judge of a Marriage 
infra Annos nubiles. 


cient 
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Where the Courts of 
Law oughe to credit 
their Sentences. 


Mulier, what. 
| Baſtard, what. 


. hw Jong a Divorce 
is good. 


The ſeveral Manners ; 


of Divorces. 


” | Sentences, as en 008 Seeg rer 


Covertute, is Malier by the Common _ and 


n | 
cient Aſſent, and what not. And where they have 
Cogniſance, we ought as well co give Credit to their 


2 
43. ann | 
A an who is begotten in WO during the 


-S +. * „ 


Baſtard by the SpiriualLaw. 7 * 44 * 


101, 1027 ES 4 $ wh. HUD: „ 
4 Dibatte is good ſo long as the S conti- 
_—_— 43+ b. 2 Leon. Caſe 207. Moore, Caſe 366. 
eee eee i 


1. Cauſa Prafeſimis. 


2. Canſa precomra@us. 


wry « 4 C I " 
Eee t9 8 1 7 


" * f q \ s . 
1 * 2 I", 
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Gro. Cur. 461. = 7. e 


dab Profe Hu, the. Wife ſhall.be. endowed, _ the Her ninkeric 


Did. 8 


Fr 


words may. be repealed 
after Death. * 


Y *Ns Divorce can be 


after Death. 


4 Baſterd or — — 
tried at the Ccmmon 
LINES LN 


A Divi ſhall con- 
tinue until the Sentence 
be revok c. 

The Iſſue of the ſc- 
cond Me ſhall i in- 
herit. 5 


How er be 
tried. 


Wuben per Pol. 
When per Certificate. 


What ſhall be ac-- 


counted nn Ap- 
patrel. 


other ſor the Time of Feaſting, which is commonly ſome Days after, ac- 


ſhall be cried 


0 To N oh 74:2 ©} TS. 2467 i a + ks; x £4 * 


the Spiritual Court, by Suit, after Death of che 


Parties. But if any of the Parties die before 
the Sentence of Divorce, they cannot ſue in the 
Spiritual Court to declare the Marriage 


and baſtard iae the Iſſue ; for the Trial belongs 
originally to the Common Law, where there is no 
* 4 „ wp in the een Court. 57 Rep. 

0; 
5 Divozce-ſhall-cominue ſodoog as the Sentence 
is in Foree : And the Iſſue of the ſecond 
ſhall inherit, until the Sentence be ae 


Caſe: 207. 5 Go. 98. 5. 2 n 


Covenant to. do ſuch a Thing upon 
of his Daughter; ſecundum leges cas He al- 
ledges; Thar he did marry her rte & legitime; this 
per Pais, tor the Marriage is only in 
Ile, .and not whether he aw n — 
Cro. Jas. 102. pl. 35. ech 

Where a Man promiſcs to A wich his Daugh- 
ter Wedding Apparel, ſhe ſhall have two Gowns and 
two Petticoats, one for the Wedding-Day, and the 


cording to the Dignity of be Perſon., Gro. Car. 53. pl. 11. 


= Woman divorc'd 
.# Menſa & tbero, mar- 
ries again, it ſeems to 
be Felony in ber. 


1 Jac. 1. cap, 11. 


By a Sentence in the Spiritual Court, a e 
was ſeparated from her Husband, propter ſevitian, 
and the Sentence was, That ſhe ſhould be leparated 


4 Menſa & Thoro, but not the Word Divorciamas in 
it: She afterwards marties a ſecond Husband ; the 


Court ſeemed to be of Opinion, that this was Fe- 


lony, and adviſed her to get her Pardon. Cro. Car. 461. l. 7, 462, 463. 
See Moore, 8 F rn 


There 


a Wentencec-of Divorces: may e in 


void, 


che Marriage | 


- A ct” 


— 


\ 
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TY 
N Maid-is tak — 
ug the Marriage is Wi ay againſt her Wi 
ich her Conſent, = AS taken away 
e 


is Felony irhi | 
eee 
3 pg: cee the Ke 
| dnl; ths . r * 1 f 
was argued but his-Wife's Siſter's P. ae eds 39 Els. cop. „ 
4 og ei Meta xt 
rying of his Siſter's Bat e 1 need 
cued en b Siſter's Baſtard yp itual Court for 2 3 Oldak- 
grant a Prohi Sides, but, — 2 This was ar- Sin married his 
Che Def 3 5 Med. 168. t inclined not 4-5 Baſtard Daugh- 
thar SO anc (a WomanY „ 169. 1 to 
1 11 that 2 the Plaintiff, 
him | nim: Then would marry her > An Adio * ; 
A wb. fas, has deed Te 
e n 22 
3. k is e That - 7 & 8 17 a ee — well 
Curare, who ſhall har every Þ 1 ſeck. 2, Penal) | | 
. —— any Perſon in Vicar, and ., 1 
wo 'withour Publication exempt, ou _ Chucch 9 e peg 
| Marriages fiſt bad. © — Banns of RAN ELL] Ul. 3. cap. 35 
rood::: OT 3 — To Jug, * „ . 
full employ every dete, every Offence acer Wt ap. 6. 
| 5, ox P Vicar, or LES | "Sy 
— — — o 
50, Vicar, or C ny Church or Chapel re 
cence firſt had RIO 1 l, to ſuch Par- = * others to do ie 
to the 3 Il forfeit 1 ing, without un f ic Churches. 
erg vie $60 Kione Moi Publication of Bann 
e | "FR ory co Arne 8 i 
Banns, hall © Man ſo married wi | | mY King, and 2 
Colts; by an oy r — . — Tad ©. "ye 
* — every —— thall foe for is red with 5535 
wy, for them, who and Pariſh C! k How to berecor 
de o ſhall knowi erk, or Perſn ö 
cence, ſhall f uch Marriage ngly aid, - prom The Pariſh Cl 
cence, ſhall forſcir five Foun ' withour Banns ote, Sexron to forkir fre 
: By — aforeſaid. ounds, eo be rddorered. r Li- Es I 1 
Act to ky . I Fac. 4 c _ 
Th: Moves and — from —_— I1. entituled, 4» 
| br if any marri r' Hlasbands are 7 * until their for- 2 to marry 2 
he former Wife bing e. Ea wen, ns 
| 0 i | v e, 4 | er ing. ö vo- 
D ggee ied in the C 5 lor an, tr 904 Aud auen 
Not to ex ounty wh , as in Caſes o * 
_ ſhall kT xd Perſon uy 28 of felony: The Party 
not En n n of Hi dow Sea for ſev acer or Not whe 
1 owing tl 8 Majeſty 's Domi en Years to- Abſcnce re there is 
. ie other to be living minions, the one Years: e for ſeven 
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Nor in caſe of Di- 
rbb... 


Works no Ccarror- | 


tion of Blood. 


The Difference be- 
tween a Bequeſt out 
of Goods, and where 
out of Lands. 995 


cies, then two hundred Pounds 


Where there is 2 


8 to be cou 
pon marrying withour 
Conſent. 


Naar where, there fall be rl Dede bs Ser. 
rence: . | 


its # p15 .: #1 fo” Gb I 
This Attainder ſhall. 00 Corru of 
Blood, Loſs of Dower, or Diſinheriſon-of 

A Pan deviſes to his Daughter  one- — 
Pounds, upon Condition that ſhe marries with the 
Conſent of A. B. G and deviſes further, That if his 
Goods are not ſufficient. to pay his Dehts and Lega 
Asam of his 
Lands ſhall be ſold for 2 Payment of them: And 
held, That although ſiaſtical Law, ſuch a 
Condition ee =, 4 Legacy cy, is void becauſe 
the Marriage ought to be free without Cdercion ; 


* 74 8 7 


yet it is not ſo at the Commom Law. See Poph. 58, 


A ſecond Marriage 
and Cohabitation, infa 
ann nubiles, is 


* 


A Divorce Meoſo 
& Thoro, hinders ano- 
ther Marriage':: But a 


Vinculo Matrimonii, they 


may marry again. 


A Marriage diſſolved 
by a Precontract, with- 
out a Divorce; and the 
Hue of the firſt Man 
ORIG. | 


59. See Fry and»: Porter's Caſe; 1 Md. Rep. 


infra an 
nos nubiles, and cohabits with him, this thews het 


a Woman marries another Husband, . 


| Piſagteement to the firſt 5 _— Calc 


"1&7 


76 * 
I an was diver'd for the. Into Incontinency of his 
Ui and after marries another — the firſt) 
this is a void Marriage : For the firſt is only 4 Menſa 
& Thoro, not 4 Vinculo Maurimonii. More, Cale 
942 gn, rect eee 
A Man contracts to marry. with A. and after mar- 
ries B. A. ſues him in the Spiritual C Court, and Sen- 
rence given, That he ſhall. A. and cohabit 
with her, which he doth, and they have Iſſue ; then 
he dies: And adjudg d. That the "Ide H inherit, 


tho? thao was no Divorce n NECES 55 * Moore, Dada. | 


& 
4% $1 433 
3 . Q Wn” 17 
477 . EY a 1 : - p TT 

Y : a - my - . * 


FT IF 5, 


55 1285 what, 


Ea to 2 dis Cuſtody by the. Fart, 1 any 


The 
Marſhal. | 
To be always preſent 
in Court, when Sitting. 


Office of the 


. . L . 
» # = * * E 1 0 um 1 * * 4 » aw * * 
” ; £ * x V i * * * 3 "= 4 . * 1 CH * 7 1 5 A y 1. »y ; ; 
** * * 1 4 


| Marſhal, | 


vpe Mortal is an Dificer, 2 is to 


give a due Attendance the Court, 
ad, to take into his 1 ody, and ſafely 
o keep, all luch P? arp Ac as. ſhall be 
ccount e 


"OF inns bh 
Ws 4 _ 2 


- The Marſhal of the Muſter of this Cbutt, is in- 
tended to be always preſent in Court while the Court 
is ſitting : For it is his Office to be always attending 


upon the Court to execute his Office in relation to 


4 


the 


Cane pow ait-Gecfihieg ahi ty all out ſit- 

12 And he is fineable for his Abſence, 

TS Attendance is a Forfeirure of his Office. 
Hill. 21 & 22 Co. 2. in B. * 


153 
And is fineible for 
his Abfenoe, 


See hue and Cry. 


M an Act made 21 H. 8. cap. 5. entituled, 
An dd againſt Servants —_ their 
\ Maſters Goods of the Value of Slillines, 
ar above, ſhall be Felonx, it is bs That 


ua Servant, to whom any Jewels, Money, or Goods 
of his Maſter, ſhall be delivered, ſhall go awa 


Truſt: Or 
vert them to his own Uſe wich 


Maſter and Servant. 


being in his Maſter's Service ſhall imbezil the — or con- 
Purpoſe to ſteal them: If the ſame ſhall 


Servants imbezil- 
ing or ſtealing of their 
Maſters. Money, &c. 
eo the Value of Forty 
Shillings, made Felony 
by 21 8. cap. 7 7. 


with the ſame, to the 
Intent to ſteal them, or defraud his Maſter thereof, contrary 


to his 


be of the Value of Forty Shillings, or above, it mall be adjudged Fe- 


lony. Nate, This Act was repealed by a Clauſe in 
the Statute of 1 Marie, cap. 1. but afterwards by a 
Staute made 5 Eliz. cap. 10. it was revived and con- 
tinued ior ever. 

Caſe, lies for retaining and keeping a Servant, 
who departed from his Maſter without his Licence 
before he had ſerved his Year out, of which the De- 


I Mariæ, cdp. r. 
5 Eliz. cap. 10. 


Caſe lies for retaining 
and keeping of another's 
Servant. 


fendant had Notice; and becauſe the Defendant had Notice that he was 


his hiced Servant, he 
A Servant is robbed of a Sum of Money in an 
Inn upon the Road: The Action was brought by the 


e. and held, That it weil lay. Cro. Fac. 224. 


a Servant was ſued lolely for a tortious Act 
committed by the Command of his Maſter. 3 Lev, 
382. 

Mhere a Converſion is to the UG of che Maſter, 
the Action muſt be brought againſt the Maſter, and 
not the Servant. 2 Md 245. | 


[Vel. 2.0 3 D 


ought not to have retained him. 


2 Lev. 63. 


The Servant is rob- 
bed in an Inn, the M. 
ſter muſt bring the 
Action. 


A Servant ſucd ſolely 
for a tortious A& done 
by his Maſter's Come 
mand. 

Where it muſt be 
brought againſt the Ma- 
ſter, and where againſt 
the Servant. 


Na 


\ I94 | 

Where 2 Servant 
hall be excuſed in o- 
beying his Maſter, and 
where not. 


Maſtex and Servant. 
-No Action will lie agaiſt a Set vant in Obedience 
to his Maſters Commands, provided he doth not 


an apparent Wrong. - For tho the Maſter had no 


Title, the Servant ſhall be excuſed; otherwiſe it 


would be miſchievous, that the Servant, before he obeys his Maſter 
Command, muſt be ſatisfied with his Title and Right. 2 Mod. 244, 


245. 

A Servant may plead 
his Maſter's om- 
mands. 


Where a Man gives 


his Servant Money to 
o to Marker, and he 
Cos upon Truſt. - 


A Servant ſhall nor be ouſted of the Advantage 
which the Law gives him, in pleading of his Ma. 
ſter's Commands. 2 Mod. G8. 
here a Mag ſends his Setvant to Market with 
ready Money, or pays the Servant at the Weeks 
End what the Marketings come unto: The Servant 
buys Meat of a Butcher, or other Things of other 
Perſons, but doth not pay for it: And the Butcher, 


or other Perſon, brings his Action againſt the Maſter. Upon a Trial at 
Nifi Prius, the Chief Juſtice was of Opinion, That the Action did not 
lie. But if the Servant uſually buys for the Maſter upon Tick, and the 
Servant buys ſome Things without the Maſter's Order; yet the Maſter 


being intruſted by the Trader, the Maſter will be chargeable. Fil. 


1 Anne B. R. See Shom. Rep. 98. 


Where a Merchant 
gives his Factor Oi der 
to buy Goods of J. S. 
there the Merchant is 
Debtor; but if to buy 
generally, the Factor 
is Debtor. 


24 A Merchant in the Country hath à Factor in Lon 
aon, and ſends up to his Factor to buy ſeveral Goods 
to ſend to his Correſpondent beyond Seas; the 
Factor buys Goods of ſeveral Perſons, and then be- 
comes Inſolvent, and Actions ate brought againſt 


this Merchant for thoſe Goods. And the Jury found 


a Verdict for the Defendant, upon this Diverſity, 


viz, Where the Merchant orders his Factor ro buy Goods of any par- 
ticular Perſon, there the Merchant is Debtor, and not the Factor: But 


where he gives a general: Order to buy Goods, there the Factor is 


Debror, and not the Merchant. 


Buckley's Caſe, when Pemberton was 


Chief Juſtice, upon a Trial at N Prius in Londen, by a Jury of Mer- 


chants. 


Where a Factor hath 
2 bare Authority to ſel], 
he cannor give a Day 
of Payment. 


Where the Action 
lies againſt the Maſter, 
and where not. 


Treſpaſs lies for the 
Maſter againſt a Servant 


for Converting of his 
Goods, 


(Uhere a Factor hath a bare Authority to ſell; 
in ſuch Caſe he hath no Power to give a Day of 
Payment, but muſt receive the Money upon the Salc. 
2 Mod. 100 hh | 8 8 


where not. See before in Title Diſceit, at the End 
of that Title. See alſo Danv. Abr. from Fol. 184, 
185. Of. „ N . 5 

A Servant is employ'd by his Maſter to ſell Goods 
in his Shop, the Servant carries away and converts 
them to his own Uſe: Treſpaſs, Yi & Armis, lies 


for this; for the Servant cannot meddle with them 


in any other Manner then to ſell them, according to the Authority to 
him committed. 1 Leon. 88. Caſe 110. 


ES That 


by 
2 

1 
3 


Where the Action lies againſt the Maſter, and | 


Dd = 2 ty ot 


ta () © - 


Maſter and Servant. 


Ulhat Power Juſtices of the Peace have between 
Maſters and Apprentices. 5 Mod. 139, 140. and 


5 Eliz. cap. 4. 
See ar large 


the AR, containing divers Orders 


195 
What Juſtices can do 
between Maſters and 
Apprentices. 


The Order for Arti- , 
for Artificers, Labourers, Servants of Husbandry, Ns — = 


d tentices. 5 Eliz. cap. 4. Apprentices. 
* App 5 = 4 e 5 Eliz. cap. 4. 
W 


E is the Perſon with whom the Slip 18 in. 
truſted, by the Owners and Freightoꝛs. 


The Maſter; in Caſe of a Freight, may detain 
the Goods till Pay ment. Mod. Caſes 124. 
It ſeemed to Holt Chief juſtice, That a Ship 
being taken by Enemies, and no Hopes of Reta- 
king ; the Maſter may compound for a Ranſom, as 
well as he may throw Goods over-board, in 
a Tempeſt. ' 7:4. 1 $247} Aa 
Ik a Ship be hypothecated, (viz. pawned for Ne- 
ceſſaries) in whoſe Hands ſoever it comes, it is liable: 
2 Goods be hypothecated, - it will be the ſame. 
id. 13. | | #12 | 
Redemption is a Species of. Salvage, which is 
to reſcue by Force, or redeem by Money; and the 
Maſter repreſents the Owners and Freightors, and 
may. detain Goods for the Freight : And it ſeems 
very realonable, that a Maſter, compounding for 
Goods, under. theſe Circumſtances, ſhould be ſatiſ- 
fied by the Owners: And ſo it is in Cale of Pirates; 
s fortiori in Caſe of Capture by Enemies. Sid. 13. 


© Ejetment. 
Crelpaſs. 


Mean Poofits, See 


Memoꝛandum, See Declaration. 


Maſter ok a Ship. 


Caſe of 


What he is. 


He may derain the 
Goods for the Freight. 


What a Maſter may 
do in Caſe of a Capture 
or Tempeſt. | 


How it is where 
Goods are bypotheca- 
ted. Ph 


What Redemption 
3 | 

The Maſter may de- 
tain for Freighr. 


And compound with 
Picares and Privateers, 
for Redemprion. 


Medietas Linguz, See Uenue and Uenire Facias. 


Perger. 


Merger, what. 


Merger. 
* Surrender. 


. A Wb thx letzer Eftate is 
; Dzowned - the greater: As if the Fee 
comes to Tenant fo? Pears, 02 Life, the 
particular Eſtates are merged in the 


Fee ; but an 1Etate Tal cannot be merged in an Eſtate in Fee. 


What Thin 
merged in the 
when they come — 
to the King, and what 
not. 


Warrens, Toll, &c. which were created by the King. 


[Leſſee for twenty 
Years accepts a Leaſe of 
ten Years, it is a pre- 
ſent Determination. 


Accepting of a void 


Leaſe is a 
a good Leaſe. 


a void Leaſe : 


urrender of 


126 


There i is a Difference between a Thing which was 
#n otiginally a Flower of the Crown, and other Things 
which arc not, as Bows &. Calla Felowam, Nc. If 
fuch come again to the King, they are merged in the 
Crown: Bur it is ochetwiſe in caſe of Leers, Parks, 
2 Mod. 1 

Na Leſſee for twenty Years accepts a Let tor 
ten Years, to commence preſently : The Term for 
twenty Years is ſurren or determined preſently, 


Cro. Elia. 52%. 
Leſſee for Life accept wol envther Leaſe for his 
ives, and Livery is made ; 


own and two others 
but it being Habendum 4 Die Datus, it was adjudg'd 


But although it was a void Leaſe, yet ir was held to be 


a Surrender of the firſt Leaſe. Cro. Eliz. 85 3. 874. 


Remainder in Fee 


doth not merge an 
Eſtate-Tail. 


A there be Tenant in Tail, Remainder to | his 
right Heirs, he may grant or deviſe his Remainder 
over; for an Eſtate-Tail cannot be merged, ſurren- 


dered, or extinct, by the. Acceſſion of a greater 


Eſtate to it. 2 Rep. 61. 4. 8 Rep. 47. b. See Title Tenant in Com- 


mon. 


Deviſe for Life, Re- 
mainder to his next 
Heir male , and the 
Heirs males of theBody 
of ſuch Heir male. 


This is a contingent 
Remainder, and may 


be deſtroyed. 


A Deviſe ro a Man for Life, Remainder to his 
next Heir male, and the Heirs males of the Body 
of ſuch next Heir male: The Deviſee hath but an 
Eſtare for Life, for he hath ao more deviſed to him; 
but he may by Fine, Recovery, or Feoffment, de- 
ſtroy the Contingent Remainder to his next Heir 
male, for Nemo eff Heres viventis; and no Eſtate is 
veſted in the Heir, till after the Death of the Tenant 
for Life. See 1 Rep. 66. b. 67. 4. 

A Leſſo; 


| Merger. : 197 
a Lefſo2, who hath the Fee, marries with the Le: | 
ſee for Years: This is no Merger; becauſe he hath , Lol 2 both che 
the Inheritance in his own, and the Leaſe in the it Cade: 


Right of his Wife. 2 Plow. 418. 6. 

The Baron having the Term in his own Right, Where the Baron 
and the Inheritance eſcending to his Wife (ſo as he hath a Term, and the 
had a Freehold in her Right) yet the Term was not n 
drowned. Oo. Fac. 27 5. pl. 4- KA, ; — , no Mer. 

Tdhere there ſhall be a Merger of Eſtates, and Where a Merger, and 
where not. See 2 Rep. 60. b. 61. 4. where not. is 


a 


is Meſſuage. 


Eſſuage ſignifies a Owelling-Houſe ; but | 
by that ame map ailo paſs a Curtt- M.ſſu⸗g:, What. 
läge, a Garden, an Ozchard, a Dove- 
houſe, a Shop, a Will, a- Cottage, a 

Toft, &c. as Parcel of a Melluage. BraR. lib. 5. cap. 28. 


d Precipe lies not de domo, but de meſuagio. Co. 
Litt. cap. 4 | Exe en — 0. A Præcipe Jes of it. 
One Meſſuage cannot be appurtenant to another ©, 
Meſſuage: Mick 24 Car. 1. B. R. For a Meſſuage nor be — 
is an entire Thing of it ſelf, and therefore cannot be ther 
Appurtenant to another Thing: For that which ap- 
1 another Thing may be ſaid to be part of it, and ſo not entire 
By the Grant of a Meſſuage cum pertinentiis, the _ What paſſes by the 
Stables, Barns, Out-houſes, Gardens, and Curti- Cant of » Meſſusge, 
lages, paſs ; but Lands do not pals properly as ap- Ea 
purtenant to a Meſſuage: But if a Leaſe be of a Meſſuage, with the 
_ _m_— uſed, or therewith uſually letten, there Lands will paſs 


I, . Pines. 


Mines, 


Ines are hidden Trealures dug out of 
Mines, what, M and n not, See the Caſe of Mines by 
O. Com. 2 


3 Na Man hath Land where there is a Coal-Mine 

be dug. TIED open, and he lets the Land for Life or Years, the 

Leſſee may dig. Bur if there was no Mine open at 

But it is Waſte to dig the Time of the Demiſe, it is Waſte for the Leſſee 
new Mines. to make new Mines. 5 Rep. 12. 4 


Where Mines are lt, A a Man hath a hidden Mine in his Land, and 


Leſſee may dig for lets his Land, and all Mines therein, che Leſſee may 
, dig for them. 5 Rep. 12. 4. 


Pilcontinuance, Sec Diſcontinuance. 


— * * 
* 


* — 


Milnolmer. 


Cozpoxations. 
See ¶ Deviſe. 
Gꝛaͤnts. 


; | ſnoſmer is a French WUo2d, and ſignifies 
Miſnoſmer, what, M MDilnaming, 02 not true Naming, of 
1 any Perſon oz Thing. | 


we pol wy 299 Rerum, and were invented to make a Diſtinction 


between Perſon and Perſon ; and where a Perſon 2 
I 0 


Namen eſt quaſi rei Notamen, and Nomina ſunt Note 


"ee. fend eas ao 


D FU a, 


Miſnofmer. 199 
ſo deſcribed, that he may be certainly diſtinguiſhed "PI 
from other Perſons ; the Omiſſion, or in any Caſe Nane —— fi 
the Miftake of the Name of Baptiſm, ſhalt not avoid ver bart Cat 
the Grant. So of the Name of a Corporation. 11 
Rep. 20. B. 21-4. 22, Oc. 4. 


2 Devile co a Corporation. which doth got ex- | iſnoſmer of a Cor. 
actly agree with the ptdpey Name of hd Cnet Eid tin a Deviſe, 
tion, is good: Becauſe when a Man makes his Will, 
the Law ſuppoſes him to be in extremis, and cannot ſearch for the 


right Name of the Corporation. Daliſ. 78. pl. 8. 3 Leon. Caſe 44. 
C. Eliz. 106. pl. 20. 3 

hat Grants ſhall Be good, where there is a Miſ- 1 
noſmer of a Corporation, and what are not. See Ser wp Fi _ 
1 Leon. from 159, to 165. Cale 228. Moore, Caſe l 
I Leaſe by the Dean and Chapter of Chriff''s To Chrif - church 


Oxon was added Aal. 


Church, Oxford, and they had put in the Words in 2*" 
Academia nog inſtead of Oxox only: But held to 1 899d. 
be good. Pyph. 56. Moore, Cale 493, 438. | | 
The Law is not ſo preciſe in Cale of Surnames, Chbritiia Names 
as it is of Chriſtian Names; and therefore a Grant e * 


made to or by John the younger Son of J. S. is good: 


But the Chriſtian N alw be et 
t ame ought always to be perfect. 
* . : . 4 * 
9 57. e : b 
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Modus Decimandi. 


Odus Decimandi is, when Lands, Tene⸗ | 
ments, 02 Hereditaments, have been A uu, Decimandi 
given to the Parſon, and his Succeſ- r. | 
os: Oz ay annual certain Sum, 02 | 
other ;-25fit, always, Cime ant of Wii, go the Parſon, and his 
DUcceilozs. en full Satisfaction and Diſcharge of all the Tithes in 
Rind, in ſuch a Place. See chis Matter treated upon in the Title Tithes 
and Title Pꝛohibition. I ä 


1 | 
. — 
— — — — | 
* FI * — 
g 


Monty in Court. 
Sce Motion. 


a Profert in Curiam of the Money; and 
unleſs the Money is not paid into 
Court, the Plea will not be received. 


Oney is bzought into Court, either by a 
Profert in Cur. V Bule of Court, oz elſe by og of 


* ay 4 
Ao bebe che. Anna, it is enacted. That if at at any Time 
on, bring th , | * 
AG and Charges = ing an Action ** a Bond with a Penalty, the 
I Defendane ſhall bring into Court all the Principal 
w : and Intereſt due upon ſuch Bond, with the Coſts 
expended in Law or Equity upon ſuch Bond, the Money fo brought 
into Court, ſhall be deemed and taken to be in full Satisfaction and 
Diſcharge of the ſaid Bond; and the Court ſhall and may give Judg- 
ment to diſcharge every ſuch Defendant of and from the ſame accord- 


ingly. 8 . 
The Money muſt be brought into Court upon the 


Money in Court up- | | 
on the Plea of a Ten- Plea of a Tender. 


der. 


Monopoly. 


Onopoly is an Allowance from the King 

Monopoly, what. = by his Gzant, Commiſſion, o2 otherwiſe, 

| to any Perſon o2 Perſons, of oz fo the 

ſole buying, ſelling, making, wo2king, 

02 uſing, of any mln whereby any Perſon oz Perſons are reſtrain⸗ 
ed of any Freedom oz Liberty that they had befoze, oz are hindered in 


cept in ſome particular Cales, wich ſee in 3 Inſt. fol. 189. 
T 


Bp an Act For the Amendment of the Law, 46; | 
pe - 


their Tawful Trade; which is declared illegal bp 27 Jac. 1. cap. 3. £t- 
All 


22e goon, 
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All Monoplies, Grants, Licences, Letters Patents, All Monopolies and 
made or to be made to any Perſon or Body Politick, 2 —— 32 
for che ſole buying, ſelling; making, working or Statute, until gf 14 
uſing of any Thing ; and all Diſpenſations, Licen- n 
ces or Tolerations to agree or compound with any 44; 1. cap. 3. 
others, for any Penalty or Forfeiture limited by 
any Starute, or Grant thereof before Judgment had, are utterly void and 
not to be put in Execution. | 
Ben ſhall be tried by the Common Laws los to be tried. 
The Party grieved upon Pretence of a Monopoly, The Party grieved to 
to recover treble Damages and double Coſts; 78 42 Damages 
Letters Patents for new Inventions not uſed in Nen Invention, ed 
England, ſaved. | a 
80 alſo Grants for Printing, making Gun · powder, Printing, Salt-petre, 
making Ordinance or Shot ſor them. Ordnance and Shot ex- 
A By-Law which makes a Monopoly is void; —_ 
and a Preſcription of ſuch a Nature to induce ſole By-Laws which make 
Trade or. Traffick, to one Company or to one Per- Monopolies are void. 


ſon, and to exclude all others, is againſt Law. Moore, fol. 591. 


| Monſtrans. 


: Deeds. 
See Oper. 
Pꝛofert in Curiam. 


Onſtrans des Faits fs the pꝛoducing of the ran, des uit, 
Deed in Court when an Action is what. 
2000 1210 be webe 0 wn Charney be 
ö e n Charge 
bound to plead to it. | „ 
Monſtrans des Droit ſignifies a Writ iſſuing out Munten, de Droit, 
of Chancery, to be reſtozed to Lands oz Tene- what. 
ments, that indeed are mine by Right, though by 
ſome Office found to be in the Poſſeſſion of one lately dead. 


No Perſon ſhall be compelled to ſhew a Thing in Pleading, whicli 
by common Intendment he cannot have Knowledge of. 22 Car. 1. B. R. 


| 50 Fa 6. fol. 3. For the Law does not require unreaſonable Things to 
one. | ; | 


Lol. 2. 3 ' Where 
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Where a Man pleads 
a Deed, ir muſt be with 
a Profert in Curia. 


Note, This is by the 
4 t 5 Inne, cap. 


Cannot proceed after 
Oper, till produced, and 
a Copy given. 


Where the Servant 
who juſtifies, muſt ſhew 
in Court the Deed. 


ſter's; yet he ought to thew the Deed, for it is the Subſtance of the 


-Monitrans. 

UUhere a Man pleads any Deed, which is the 
Subſtance of his Plea or Declaration, if he doth nor 
plead it with a Profert in Curia, his Plea or Declara- 


tion is naught upon a f. 


if the other Party hath had a Sight of ir, if he 
demands a Copy of it, he cannot proceed until a 
Copy is delivered unto him at the Charges of him who 
requires it. 

Where a Man juſtifies under a Deed only as a 
Servant, and claims no Title himſelf, nor hath any 
Intereſt therein, but the Title and Intereſt is his Ma- 


Title, and without ſhewing of it he cannot juſtify. Cro. Fac. 292. 


Where a Man derives 
his Fitle as Servanr, 
not by Act in Law, 
there he muſt ſhew the 
Deed; not where he 
derives it by AR in 
Law. 


claims Intereſt under an Act in Law, (becauſe he had no Means to com- 


The Defendant juſtifies as Servant to the Queen's 
Patentee for Years, and by his Command, and doth 
not bring into Court the Patent; and held that the 
Plea was naught: For that he deriving his Title from 
the Patentee,not by ACt in Law,but by his Command, 
he ought to ſhew the Patent, as well as he who 
claims under the Patent by Aſſignment : But he who 


pel the Patentee to ſhew it,) may juſtify without ſhewing of it. Cro, 


Fac. 317. 10 Rep. 99, 4. Cro. Fac. 292, 


Where the Servant 
juſtifies by a Leaſe co- 
ming in byTitle andPri- 
vity, he ought to ſhew 
it; otherwiſe he cannot 
juſtify the Entry into 
another's Soil. 


360. pl. 21. 

CUhere a Servant juſtifies for Tithes by Leaſe, yet 
coming in by Title and Privity, he ought to ſhew it 
as well as his Maſter ; and he cannot plead the Entry 
into another's Soil, withour making a good Title 
thereto, which ought to be by ſhewing of the Leaſe, 
ro. Fac. 360. pl. 2 1. 


How Months ſhall be 
accounted. 


Kalendar Months, 


Month. 


T was moved whether the Loan or Forbearance 
of Money ſhall be accounted according to 
twenty-eight Days to the Month, or alk by 

as January, February, &c. and it ſeemeth to ſome 


at twenty-eight Days, and to others by Kalendar Months. 1 Leon. 96. 
: 0 q 


377 


ial Demurrer ſhewing of 
it for Cauſe : And if he doth plead it with a Pro- 
fert in Curia, if the other Party demands a Sight 
of it, he cannot proceed till he hath ſhewn it. And 
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Month. 


the 29th of February, he is not to deliver it till 
there is a 29th of February. 1 Leon. 10 1. Caſe 132. 

The Lapſe ſhall be accounted from ſix Kalendar 
Months after Notice. Cro. Fac. 141. pl. 17. But 
fal. 166. pl. 6. & 167. ſays, That it ſhall be one hun- 
dred cighty-two Days to the Half year. 

In Caſe of a Condition for Rent the Month ſhall 
be accounted at twenty-eight Days, ſo in Caſe of In- 
| rolments; ſo in Caſe of Leets, and generally in all 
Caſes where the Statute ſpeaks of Months : But where 
the Statute ſpeaks of Years, then it is one hundred 


eighty- two Days to the Half-ycar. Cro. Fac. 167. 
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aan is bound to delivet twenty Quarters of Corn + To ds an AQ the 


29th of February, muſt 
ſtay till there is a 29 h- 


The Lapſe ſhall be 
accounted from ſix Ka- 
lendar Months. 


How' in a Condition 
for Rent; how in Caſe 
of Inrolments ; how in 
Caſe of Leet; how 
where the Statute ſpeaks 
of Months ; how when 
it ſpeaks of Years. 


Moztgage. 


vepance to another; upon Condition, ; 
That if be pay to the G2zantee ſich a Day 100 l. then the 
O1antoz to re-enter: In this Caſe, the Gzantee is called 
and the Reaſon why it is called a Yo2tgage, is 
ledge until the Boney patd. 


- \ Voatgage is when a Dan makes a Con- . A Mortgage, what. 


Tenant in Yo2tgage ; 
"becauſe ft is a dead Þ 


The Intereſt in Lands 
mortgaged, is in Law 


I Lands be mortgaged to one, the Intereſt in 
Law in theſe Lands is in the Mortgagee before the in. Slortes dee Law 
Forfeiture of them ; Mich. 23 Car . B. R. For he hath fore the os. x 
purchaſed the Lands upon a valuable Conſideration, ; 
as the Law will intend, and though the Mortgagor may redeem them 
in Reſpect of the Agreement betwixt the Parties, yet it is not known, 
whether he will do it or no; and if he do it not, then the Eſtate in Law 
is abſolute in the Mortgagee, without any other Act to be done to paſs 
the Eſtate ;- but the Mortgagor hath an equitable Right of Redemption. 


_ Where a Mortgage is forfeited, the Mortgagee 
may bring an Ejectment without an actual Entry; 
for he is in Poſſeſſion upon the executing of the 


If the Mortgage be 
forfeited, the Mort- 
gagee may bring Eject- 


ment without Entry, 
and why. 


Conveyances: Alſo in an Ejectment to be hrought 
upon it, Leaſe, Entry and Ouſter muſt be confeſſed, | 
which is ſufficient ; but where a Condition is to be defeated, there muſt 
be an actual Entry before the Party can bring an Ejectment. 


Thete 
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An Act to enable Ta- 
fants to convey Eſtates 
in Truſt, or Mortgages 
whereof they are ſeiſed 
or poſſeſſed. 

7 Anne. 


Who cannot redeem 


a Mortgage. K 


Moꝛtgage. | 

* There was an Act made 7 Anne. entituled, 4y 
AF to enable I 
in Fee, Truſt, or by Way of Mortgage, to make Convey- 
ances of ſach Eſtates. See the Act in Title Infant, * 


Jt is a Rule in Chancery, That none can come 
to redeem a Mortgage when the Mortgagee cannot 
compel the Payment of the Mortgage-Money ; for 


the Remedy ought to be reciprocal. Chanc. Nep. fol. 2. 


Where the Mortgagee 
ſhall loſe his Intereſt. 


When the Principal 
ſhall be taken to begin 
between Aſſignee and 
Mortgagor. 


Twenty Years a fit 
Time to limit what 
Time a Mortgage ſhall 
be redeemable. * 


The Law gives the 
Money to the Execu- 
tor, where no other 1s 
named. 


How eit is where the 
Mortgage - Money is to 
be paid to the Heirs or 
Executors. 


Where Equity gives 
it to the Executor: 


A Moztgagee refuſing to receive his Money on 
Tender after Forfeiture, | 


the Mortgagee, ſhall be taken as Principal againſt 
the Mortgagor from the Time of the Aſſignment, 
Chanc. Rep. 68, 258. | Cs 
The Court were of Opinion, That twenty Years 
in imitation of the Statute of Limitation for real 
Actions, was a fit Time to limit what Time a 
Mortgage ſhall be redeemable. Chanc. Rep. 102, 220. 
The Law always gives the Money to the Execu- 
tor where no Perſon is named to whom to be paid : 
Now where the Money is appointed to be.paid to 
the Heirs or Executors, there the Party who is to 


pay it, may pay it at the Day either to the Heir or Exe- 
.cutor : But when the Day is paſt, the Election to pay 


to it the Heirs or Executors is alſo gone and forfeited 
in Law; and it is all one in Equity, as if either Heir 
or Executor were named ; and then Equiry follows 
the Law, and gives it to the Executor; for in natural 


Fants who are ſeized or poſſeſſed of Eſtates 


| all loſe his Intereſt from 
the Tender. Chanc. Rep. 29. | 
All Money really due and paid by the Aſſignee to 


— — —_— — MM Ot nin. nod enons ih. he mn Oc on on nxt acc & 


Juſtice, the principal Right of the Mortgagee is to the Money, and 
his Right to the Land is only a Security for the Money; therefore 
when the Security deſcends to the Heir of the Mortgagee attended with 
an Equity of Redemption, as ſoon as the Mortgagot pays the Money, 


How it comes to ac- 
crue to the Executors 
or Adminiſtrators. 


All Mortgages ought 
to be looked upon as 
Part of the - perſonal 
Eſtate, if nor diſpoſed 
of by Will or other- 
wiſe. 


The Mortgagor keeps 
the Poſſeſſion, levies a 
Fine, and pays the In- 
tereſt; it is no Bar. 


Mortgagee for Years, 
out of actual Poſſeſſion, 
_ aſſigns of from the 
Land, 


the Lands belongs to him ; and only the Money 
to the Mortgagee, which is meerly perſonal, and ſo 
accrues to the Executors or Adminiſtrators of the 
Mortgagee. Chanc. Rep. 284, 285, 286. . 

The Lord Keeper Finch was of Opinion, That 
all Mortgages ought to be looked upon as Part of 


the perſonal Eſtare, unleſs the Mortgigee in his 


Life-time, or by his Will, do otherwiſe declare and 
diſpole of the ſame. ibid. 286. 

here the Mortgagor retains the Poſſeſſion, and 
pays the Intereſt, and levies a Fine to another 
Mortgagee; this ſhall not bar the firſt Mortgagee. 
1 Lev. 272. 3 

Moꝛtgagee for Years out of actual Poſſeſſion, af- 

ſigns off from the Land: Whether good or not? See 
3 Lev. 388. Vide 270, 271, 272. 

4 Ly 
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5  Pozegage, EY 265 
By the Statute of 4 & 5 N. & M. cap. 10. Firr „ 4 
* of all Judgments, it is enafted, That no 4 ff Mosha 
judgment not docketted as that Statute: requires, s 
(which ſee in Title Judgment) ſhall affect any Pur- 4 ny W, ( . 
chaſor or Mortgages, or have any Preference ãgainſt g 2 
their Heirs, Executors, and Adminiſtrators, in their Adminiſträtioh of 
their Anceſtors, Teſtators, or Inteſtates Eſtates. 5 
By a Statute 48 5 V. &. MM. cap. 16. intituled, 45s W. 4 . 
| An Act to prevent Frauds by Clandeſtine Mortgages, it ei. FM ro ovens 
is enacted, That if any Perſon ſhall bortow any ges. on 
Money, or, for-any other valuable Conſideration for | 5 
the Payment thereof, voluntarily give, acknowledge, permit, or ſuffet 
to be entered. againſt him or them, one or more Judgment or Judgments, 
Statute or Statutes, Recogniſance or Recogniſances, to any Perſon ot 
Perſons, Creditor or Creditors: And if the Borrower or Debtor ſhall 
afterwards take up, or borrow, any other Sum or Sums of Money of any 
other Perſon ; or for other valuable Conſiderations become indebted to 
ſuch Perſon,” and for the ſecuring of Repayment and 5 
Diſcharge thereof, ſhall mortgage his, her, or their Shall mortgage, 
Lands or Tenements, or any Part thereof, to the 8. 
ſaid ſecond or other Lender of the ſaid Money, Creditor or Creditors; 
ot to any Perſon in Truſt, ' for or to the Uſe of ſuch ſecond ot 
other Lender, Creditor . or Creditors, and ſhall not 


give Notice to the ſaid Mortgagee or Mortgages And not give Notiee. | 


of ſuch Judgment, Statute, or Recogniſance, in Wri- 
ting under Hand, before the Execution of the ſaid Mortgage; unleſs 
ſuch Mortgagor, or his Heirs, on Notice to be to him or them given by 
the Mortgagee of the ſaid Lands and Tenements, his Heirs, Executors; 
Adminiſtrators or Aſſigns, in Writing under his or their Hands and 
Seals, atteſted by two or more ſufficient Witneſſes, of any ſuch former 
Judgment, Statute or Recogniſance: Shall within fix _ __ - O 
Months pay off and diſcharge the ſaid Judgment, ,, 72% mall pay 1 
Statute or Recogniſance, and all Intereſt and Chat- | 
ges due thereon ; and cauſe and procure the ſame to be varated or diſ- 
charged of Record, that the Mortgagor of the ſaid Lands, his or their 
Heirs, Executors, Adminiſtrators, or Aſſigns, ſhall have no Benefit or 
Remedy againſt the ſaid Mortgagee, his Heirs, Executors or Aſſigns; 
or any of them, in Equity or elſewhere, for the 
Redemption d the ſaid Lands, or any Patt thereof. 2 * . 
But the ſaid Mortgagee, his Heirs, Executors, Ad- | 
miniſtrators and Aſſigns, ſhall and may hold and enjoy the ſaid Eands; 
for ſuch Eſtate and Term therein, as were or was granted to the ſaid 
Mortgagee; againſt the ſaid Mortgagor, and all Perſons lawfully claim- 
ing by, from, or under him or them, freed from Equity of Redemption; 
and as fully to all Intents and Purpoſes whatſoever, | | 
as if the ſamegpd been abſolutely purchaſed without , Bet hoid the ns 


eed and diſcharged 
any Power of Redemption. thereof. 


Pal. 2.] . 
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And alſo, That if any Perſon who hath once mottgaged his Lands, 
any Perſon for Security of Money lent, or otherwiſe acotrued or be- 
come due, or for other valuable Conſiderations : And if the: Morrgagor, 
ſhill again mortgage the ſame Lands, or any Part thereof, to any 


Perſons, fot valuable Conſideratioas, (the {aid former Mortgage 
oY in Force) and ſhall not diſcover to the ſaid ſecond or other F uy 
"3. gagee, the former Mortgage or Mortgages in Wii. 

A Second Mort8'8* ting under Hand ; that then the ſaid Mortgagot, 
no dete, his Heirs, Executots, Adminiſtrators, or Aſſigns, 
ſhall. have no Relief or Equity of Redemption againſt che ſaid ſecond 
or Aſter · Mortgagee or Mortgagees :, But ſuch Mortgagee and Morrga. 
gees, his or tbeir Heirs, Executors, Adminiſtrators, and Aſſigns, ſhall 
and may hold and enjoy ſuch more than once mottgaged Lands and 
Tenements, for ſuch Eſtate and Term therein, as were ot was granted 
and conveyed by the ſaid Mortgagor or Mortgagors againſt him or them, 
| e his or their Heirs, Executors or » Adminiſtrators, 
4 Equi freed from Equity of Redemption, and without any 
Power or Liberty of Redemption. 
Pꝛovided, That if there happen to be more than one Mortgage at 
the ſame Time, made by any Perſon or Perſons to any Perſon or Perſons, 
of the ſame Lands and Tenements, the ſeveral late or Under - Mortgagees, 
his or their Heirs, Executors, - Adminiſtrators, or Aſſigns, ſhall have 
Power to redeem any former Mortgage or Mortgages, upon Payment 
of Principal, Intereſt, and Coſt of Suit, to the prior Mortgagee, his 
or their Heirs, Executors, Adminiſtrators, or Aſſigns. Pꝛobided, That 
nothing in this Act ſhall bar any Widow of her Dower, who did not 
legally join with her Husband in ſuch Mortgage. ö 
3 A Yan mortgages to pay to his Heirs, Execu- 
ney ſhalt — 1 — tors, Or Aſſignus, ſuch a Sum, the Mortgagee dies, 
Heir, but be Aſſets. and makes his Heir wichin Age his Executor: The 
| | Mortgagor pays the Money at the Day to the Heir, 
the Heir hath not the Money as Heir, but the ſame ſhall be Aſſets as 
Executor. 3 Leon. . 1 Uk 1 6 Sk 
But it bath been adjudged, That upon a Mort- 
ekt gil gage of Land in Fes, and ie Condition bing i 
have the Mortgage Mo- pay to the Heirs or Aſſigns of the Mortgage, the 
ney. Heirs, and not the Executors, ſhall haye the Money. 
ay Quuere. N | i 
Whether an Equity TUhether.an Equity of Redemption in the Heir 
2 T 0 2 of Hh No tgagor be Aſſets in Equity. Chanc. Rep. 
| 148. an | Off 1 | 6 45 
When an old Mort An old Mortgage aſſigned to another, ought to 
Elben alligned, that b* be taken as a new Mortgage, from the Time of the 


gage. Aſſignment. - Chanc Rep. 228; 

| There are three Ins A Moztgagee without Notice of # ptecedenr In- 

cumbrances, the laſt cumbrance, buys in an Incumbrance precedent to 

none tn 2 — K that Incumbrance, which precedes his Mortgage: 

ein boch bis Incum- He ſhall not be impeach'd in Equity, but upon Pay- 

brances are ſatisfied. ment of all that is due to him on both the Eftates. 
Chanc. Rep. 149, 150. 


3 A Devile 


= 4 . 
, | 1 
* 
* 
£ LD * 


Moꝛtgage. _—_ 207 


A Devile of Land to 4. for Life, Remainder to. _ Deviſe to 4. for Life, 


befor » 3. Remainder to B. i 
B. in Fee, the Lands were before mortgaged for 100k. of r 


A. is made Executor, and Aſſets are left to pay the 4 is Executor; Heir 
Debts: B. prayed, That the Aſſets might go to pay eg, — 


the Mortgage, as in the Caſe of an Heir at Law., ſhall pay. 
Caria. The Heir in ſuch Caſe may be relieved, but 
not a Deviſee. 0 de 0. \ Tſe dae Aar pay one 
Third, and he in REmainlet two Thirds, to redeem.” Canc. Rep. 27 1. 
4 Jointreſs of mortgaged Lands: Decreed, 1 
That ſhe pay ing the Mortgage, ſhould hold over Jointreſs "> * 
till ſhe and her Executors ſhould be paid with In- ged Lands. 
tereſt. Ibid. 271. 299 365 B vi 1 = * 
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FT hath been held, That anciently the Parſon 


a. Yo2tuary, and that he might ſet3e it where 
he could find it, if it were due. Dee Clergy 
Mans Law. 474, 475- TT | . 
Or. Selden tells us, in his Hiſtory of Tithes, 287. That the Uſage 
anciently was acco2ding to the Cationg) to lying the Boztuary along 
with the Coms when it came to be /burted, aud 88 offer it at the 
Church, as a Satisfaction fo: the ſuppoſed Negligence the Defune 
had been guflty of in not Paping of his perſonal Tithes, and from 
ent. 


thence it was called a Corſe-Pre 

 Thereas much Trouble did ariſe by reaſon of The Reaſon of of 

demanding, receiving, and claiming of Mortuaries, r 8 of Mom 

otherwiſe Corſe. Preſents : For the ſettling whereof for 

the Future, it was by a Statute made 21 H. 8. 21 h. 8. cap. 6. 

cap. 6. enacted, That no Mortuary ſhall be demand. mY 
of any Perſon, but only in ſuch Place where 12 44 n 

wy heretofore have been uſed to be paid and given 

an | 


thoſe after the Rates following: 

| If the Goods of the Party, at the Time of his what the Payments 
Death, be under ten Marks, then nothing to be paid. muſt be. 1 
here above ten Marks, and under thirty Pounds, then three Shil- 
lings and four Pence. | Oe cb 3 

CUhere thirty Pounds, and under forty Pounds, then ſix Shillings 
and eight Pence. F 28 
There forty Pounds, or above, whatever the Sum be after Debts 
paid, then ten Shillings, and no more. | 

Taking of any more is by this Statute a Forſei -. The Penalty of ta- 


ture of forty Shillings. Seck. 2. 8 
Motion 
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tions in the Court of king's Vench 


fotions, what. | 
M wha riſters at Law, Attomney and Solicitoz 


General; and no other Perſon ought o; 
can move them. _ 


ue is a ſpecial Mondap is a ſpecial Day for Motions in this 
Day for Motions in Court, by the antient Courſe. I ſuppoſe it is ſo, 
ES | becauſe he ner urt ee cannot 28 
repared to ſpeak in ſolemn Matters: on that Day, in regard of the 
— Day, which immediately precedes: Mich. 22 Cur, B. R. Vet 
Motiens are made upon any Day, as the Buſineſs of the Court or the 


Day will permit. 5 


are made by Serjeants at Law 02 Bar- 


The Court ought not 
to be moved for a 
Thing, againſt which 
they have given their 
Opinion. 

If the Court have de- 
nied a Motion, it ought 
not to be moved again 
without Leave. 


Money ordered to 
be brought into Court 
upon Motion, ought 
not to taken out with- 
out Motion and Rule of 
Court. 


Dne ought not to moye the Court for à Thing 
againſt which they have delivered their Opinions: 
Trin. 22 Car. B. R. But ought to reſt ſatisfied with 
the judgment of the Court, and to ſubmit thereunto. 

Mhere a Motion hath been denied, the ſame 
Matter ought not to be moved again by another 
Counſel, without acquainting the Court thereof, and 
having their Leave ſor the ſame. POMISE 

Jf Money be upon a Motion ordered to be 


brought into the Court, and is accordingly 


brought in, it ought not to be taken out of the 
Court, but upon a Motion and Rule of the Court 
made therein: Hill. 22 Car. B. R. For when it 


is brought into Court, it is in the Cuſtody of the Court, and to 
be diſpoſed of by the Directions of the Court only. 


The Court will make 
no Rule upon a Motion 
relating to a Record, un- 
leſs the Record be in 
Court. 


I any Thing be moved to the Court upon a 
Record, if the Record upon which the Motion is 
made, be not in Court when the Motion is made, 
the Court will make no Rule upon ſuch a Motion : 
Hill. 22 Car. B. R. For the Court will be ſatisfied 


by the Record, whether the Matter of the Record u pon. Which the 
Motion is grounded, be ſo as is ſuggeſted by the Counſel, and will 
not reſt upon Suggeſtions made at the Bar; for the Court judges not 


upon allegaia only, but upon allegata & probata. 
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It there be divers Rules of the burt made. in If ſeveral Rules have 
a Cauſe, and the Party intends to move upon thele > among 3 
Rules, he muſt produce the Rule that was laſt made move vpon thoſe Rule, 
in the Cauſe; and move upon chat. Paſch. 23 Car. B. R. muſt produce the laſt, 
Vet it is neceſſary alſo to have the Rules and Copies e upon that. 

of the Aﬀidavits made in the Cauſe, to ſatisfy the Court how the Cauſe 
ſtands in Court, and how it hath been proceeded in from Time to 
Time, and how the Rules depend upon one another; but the laſt Rule 
is the 1 9 ee ee 

One Party ought not to ſurprize another by a One Party ought not 
Motion in 8 but he ought to move in loch V ng the other by 
convenient Time, that the other Party againſt whom | 
the Motion is made, may have Time to be heard, and to make his De- 
fence : Paſch. 13 Car. B. R. And this the Court will grant. 

- One-ought not to move the Court for a Rule for . | 
a Thing to be done, which may by the common to be moves for, ae 
Rules of Practice of this Court be done without to do » Thing that may 
moving the Court for ir; much leſs ought the Court f _ the Rules 
to be moved for the doing of that which is againſt what is »gaioft che — 
the common Rules and Practice of the Court. Rice of che Court. 

24 Car. B. R. Yor the Court is not to be troubled, nor the Client put 
ro the Charge of needleſs Motions, nor of Motions not to be granted, 
and the former Sort of theſe Kinds of Motions do ſavour of Ignorance, 
and the later of too much Preſumption; the former are to put the- 
Court to needleſs Trouble, and the later are moved againſt the Honour. 


of the Court. . | 
Ihen a Thing queſtionable between the Parties, When a Thing in 


is to be moved to the Court for the ſettling thereof; 2 = 12 


he that intends to move it, muſt give the adverſe that intends to move, 
Party timely Notice of the Day (as near as he can) , muſt give che adverts 
when he will move it: Mich. 1650. B. S. And upon D.“ Vetise of the 
what he intends to move, that he may be prepared 
to anſwer the Motion at the Time when he moves, for the quicker diſ- 
patch of Buſineſs, and for the ſaving farther Charges. 

If a Rule of Court was grounded upon an Afﬀida- | 
vir, he that will move the Court to ſet aſidè the ade à Rule grund- 
Rule, muſt when he moves, produce the Copy of on an Affidavit, muſt 
the Aſſidavit in Court: Hill: 1649. 22 Feb. B. S. Produce it. 
That the Court may. be informed upon what Grounds the Rule was 
made, and whether there be Cauſe ſhewed upon the Motion ſufficient 


to induce them to ſer aſide rhe Rule. 

It is againſt the Courſe and Practice of the Court : 
for any Perſon to make a Motion in his own Cauſe : 1 Nene may move un 
24 Maii, Paſch. 1650. B. S. So ſaid in one Thruſton + 

and Maſoy's Caſe, viz. For a Counſellor to do it. 


When the Court doth grant a Motion for a Ha- „ Money paid to the 
Box upon the granting 


beas Corpus,” Certiorari, Mandamus, &c. or gives Judg- of Motions. 
ment in any Caſe, there is 1 5. paid to the Box, but 
the laſt Day of a Term there is paid to the Box 2 s. for every Motion 
granted, and 1 5s. for every Motion denied. | 
LYol. 2.] h * * Ub It 


on Motion in Court. | 
Not uſual to more It is not uſual to move for a Trial at the Bar upon 
. for e, Triel at Barthe the laſt Day of the Term: 2 Juli, 1650. — 
laſt Day of the Term. 

| NDTor ſor the Secondary to make a Report, nor for a 
Prohibition, nor to vacate a Judgment, nos ſuch like Caſe of Diſpute, 


except both Parties be in Court, and are contented with the Motion, 


and prepared to ſpeak in it; and if ſuch Motions be made, the Court 


will make no Rule upon them. 900 | 
Jn the Caſe of one Topleſs verſ. Rag, Hill. 1657. 


Several Things not B. S. It was ſaid that one ought not to move for ſe- 


tobe moved for in ans veral Things in one Motion; and therefore upon a 

gh he Motion that one in an Ejectment, might be made 
Party to defend his Title, and that he might allo imparl to the next Term, 
the Party was admitted to be made a Party, and ordered to move again 
at another Time for an Imparlance: To move two Things in one Motion, 
the Court calls grafting upon a Motion; but ſuch Motions have been of- 


tentimes allowed. | | | 2 
| By Ghz Chief Juſtice, It is not the Cuſtom or the 


| In C. B. a Serjeant Practice of the Common Pleas for a Serjeant at Law 


2 for a Clerk of the Court, and afterwards 


Clerk of the Court, TO move 5 R . 
and then for his Client. for his Client: Mich. 1655. B. S. For it ſcems it is 


| not intended there, that he doth move without a 
Fee for the Clerk of the Court, and therefore if he ſhould be fo heard, 


he would have a double Motion at one Time, which no Court doth al- 


low; but in this Court it is uſually done, ſo that it 


+, Bur it is uſually done (1. the Counſel here are more civil to the Clerks 


lar of the Court, than they, are in the Common Pleas. 


He who makes an A Every Perſon who makes a folemn Argument at 

goment, is allowed 2 the Bar, is allowed by the Court a Motion for his 
| Argument, * | | 

Attachments or Mat. . It is againſt the Rule and Practice of this Court, 

ters in Law muſt not be to move for an Attachment, or any Matters in Law, 

— the laſt Dey upon the laſt Day of any Term; except ic be where 

e the Caſe is peremptory, or of Neceſſity to be moved 


then. Paſch. 23 Car. B. R. Becauſe the other Party cannot have Time 


to make his Defence by anſwering the Motion; and that Day is a Day 

appointed chiefly for Motions, to prepare Buſineſſes againſt the Aſſizes, 

or the Term next to come. | | | | 
The three laſt Days of the Term, if it be an iſſu- 


What the three laſt | : 3 
Digi er ihe" Tenn aj able Term, are. appointed to hear Motions, and no 


2ppointed for. other Buſineſs but Motions and Crown- Office Cauſes, 


. except upon ſpecial Occaſions: But if it be not an 
iſſuable Term, then the two laſt Days are only for the hearing of Mo- 


tions; for in thoſe Terms, there is leſs Occaſion for Motions, than in 


f iſſuable Terms: 30 Jan. 1650. B. S. The iſſuable 
Which are the iſſuable Terms are Hillary Term and Trinity Term; and they 


Term 
an” 5 v7. called; becauſe, though there be Iſſues joined 


in every Term, yet not ſo many by much as in 


thoſe Terms, in Regard of the Cauſes which are to be tried all Eng- 


land over, at the Aſſizes, which follow the next Vacations after the ſaid 


. BY Terms; 


yr 2 mA „ N te & 
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Motion in Court. 


Terms, vis. Ib a 
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Aſſizes and the Samnier-Aſſizes,, as they ate 


Murder. 
See Pagiltrate. 


A Urder is the wilful killing of a Man upon 
M Malice p2epenſed, either expꝛeſſed by the 


Day after the Fad. 5 Mod. 291. 


It is againſt a fundamental Rule of the Law, 
that a Trial for Murder by Appeal or otherwiſe; 
ſhould be tried out of the County where committed. 
Cro. Car. 247. pl. 8. 


Although a Proceſs be apparently erroneous ; yet 


if a Miniſter of Juſtice is killed in rhe Execution of 
it, it is Murder. 9 Rep. 68. 4. Cyo. Fac. 280. 

It is Murder to kill any Magiſtrate or Miniſter of 
Juſtice in the Execution of his Office., 9 Rep. 68. 4. 
Cro. Fac. 280. 

So allo to kill a Sheriff, Conſtable, Watchman, 
or any Perſon coming to their Aſſiſtance: 9 Rep. 68. 
Cro. Fac. 280. 


Jf a Watchman be killed ſtaying of Night- 


Walkers, it is Murder. Cro. Fac. 280. 

The reſiſting and killing of an Officer when he 
comes to make an Arreſt in the King's Name, is 
Murder. Cro. Fac. 280. Cre. Car. 183. pl. 1. 

Where a Man's Son was beaten and complaining 
of ir to his Father; the Father not having any Ma- 
lice before againſt him who beat him, but in that 
Anger beating of him; of which ſtroke he died, 


Murder, what. 


Party, 02 implied by Law; lo as he dies within a Year and 


All Trials for Mur- 
der muſt be in rhe 
County where the Fatt , 
was committed. . 


Murder to kill ari 


Officer, though the Pro- 
ceſs be erroneous. 


Murder to kill a Ma- 
oiſtrate in the Execu- 
tion of his Office. 


So to kill a Sheriff, 
Conſtable, Tc. or any 
of their Aſſiſtants. 


Murder to kill a 


Watchman. ; 
Killing of an Offi- 

cer in making of an 

Arreſt, is Murther. 


Where the Circum- 
ſtances of the Fa& 
makes it Manſlaughter, 
and where Murder. 


the Law ſhall adjudge it to be upon that ſudden Occaſion, and ſtirring 


of Blood that he made the Aſſault, and not upon Malice unleſs it be 
found ; and though the Diſtance of the Place where his Son complained 
was a Mile, it is not material, being all upon one Paſſion. Cre. Fac. 296. 
pl. 1. So it is in Caſe of a Couſin, Brother or Setvant, and it is only 
Manſlaughter, not Murder: | 

| (Uyere 


: . 
gun: 


What is Murder in 
killing of an Officer, 
and what nor. 


Note, It is the duly 
executing of his Office 
* that makes it to be 
Murder, not where he 
acts illegally. 


What ſhall be Mur- 
der, and what not. 


Making of a wry 
Mouth at a Man, is no 
Excuſe for Murder. 


What ſhall be a Murs. 
der. 


Murder. | 
Where a Bailiff who is not duly executing of his 
Office is killed, it is not Murder ; for to make it tobe 


Murder, there muſt be malitia precogitata, or malitia 
implicita, as to murder one ſuddenly, or. in Refi- 
ſtance of an Officer doing his Office: But the laſt 
ought to be where he is duly executing of his Office, 


by ſerving of the Proceſs of the Law, wherein he 


is aſſiſted, cum poteſtate Regis & Legis. See Cro. Cur. 
337. pl. 2. 538. * 

Cahbat ſhall be Murder and what ſhall be Man- 
ſlaughter, very well argued on both Sides, but no 
Judgment given. 5 Med. from 287 to 295. 


I one makes a wry or diſtorted Mouth upon 


another, the other immediately ' purſues and kills 
him, it is Murder. Cyo. Eliz. 779. 

Where a Boy was upon a Tree in a Park cutting 
of Wood, and the Keeper bid him come down, which 
he did ; then he ſtruck him ſeveral Blows upon his 


Back with his Cudgel; and afterwards with a Rope tied him to his 
Horſe-tail, and the Horſe run away with him, which was the Cauſe of 
his Death, and he flung him into a Parcel of Buſhes ; this was held to 


Where the Law im- 
plies Malice. 


+ Murder, where one 


be Murder ; for when the Boy came down at his 


Command, and he uſed him as aforeſaid, the Law 


implies Malice. Cro. Car. 139. pl. 6. . 
Poiſon was prepared for 4. and B. a Stranger, 


is poiſoned inſtead of +, came and drank it up, and died: This was adjudged 


nother. 


Murder, though not intended for B. 9 Rep. 81. 


n. _— 


Negative Pregnant, 
what. 


— 


Negative Pregnant. Þ 


See Demurrer. 


Negative pzegnant is when an Action 
Is bzought againſt a Man, and he pleads 
in Bar of the Acton a Negative Plea, 
which is not ſo ſpecial an Anſwer to the 


Action, but it includes alſo an Affirmative ; as fo2 Inſtance: De in 
Reverſion bzings a Writ of Entry in caſu Proviſo, 3 an 1. 


made by the Tenant fo2 Life, ſuppoſin 
is a Foxfeiture of hts Eftare : 


wht 
that he hath not 
cluded an Affir 
in he vet it may 


ture of his Eſtate, 


1 . 


that he has aliened in Fee, 
he Tenant comes and pleads 


altenen in Fee. This is a Negative wherein ts in⸗ 
mattve; fo2 though it be true, that he hath not altened 


be he hath alfened f 1, whi , 
e he bath allened in Tall, which is alſo a Foxfel 


By 


1 ' 
4 
* 
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T 
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. 
Negative Pzegnanf. 
BY Hokins Serjeant, arguendo, A Negative Preg- 
nant is where a Negative carries an Aſſirmative in his 


Belly. Lit. Rep. 65. bene — 
See much good Matter, what are Negative Prep- 
nants, and What not. 2 Leon. Caſe 249. 


which is pregnant and incertain. Lit. Rep. 64. 
A Condition of a Bond was not to [di liver Poſ- 


ſeſſion to any but to the Leſſee, ' or to him who 
ſhould lawfully evict him: He pleads, That he did 


him. Obj. That he ſhould have ſaid, who evicted 
him. But per Curiam. The Pleading being according 
to the Words of the Condition, it is ſufficient, it 
being in the Negative; and the Plaintiff ought to 
have replied, and aſſigned a Breach. 1 Lev. 83. 


_ 


, «% £ » 


NE Debet is a Plea to be pleaded to an action 
ok Debt, when the Boney is paid. 
Covenant in an Indenture,and Breach aſſigned in 
Non. payment of Rent: Nil debet is no Plea; be- 
cauſe it is only Argumentative. See 3 Lev. 730. 
But it had been good in Debt. 


Li.. 2.] | 8 31 


CUhere a, Breach is aſſigned, that he was not ſei- 
ſed of a good Eſtate in Fee: And the Bar is, That 
he was, Cc. notwithſtanding any Act done by him, 


not deliver it to any but thoſe who lawfully evicted * 


Nil Debet, 


21; 
What it is. 


What are Negative 
Pregnants, and whac 
9 
An Inſtance of it. 


Where it is not in a 
Condition of a Bond 
to deliver Poſſeſſion. 


The Plea being c- 
cording to the Words 
of the Condition, is 
well. 


New Alligmnent, See Pleas and Pleadings, 


Nil Debet, what. 


MI debet is * Plea 
in Covenant, but it is 
good in Debt. 


* . a A. ” 
tis. Ft. 9 
' . * > 
* 8 b . 


Nil habuit in Tenemen⸗ 


0 


is pleadable in an 
, bzvught by Leſſoz 


is is a Plea whit 
1 LE 204 in 


Wil habuit in Tenemen- 


rir, &c. what. | againſt Leſſee fo2 Years, 02 at Will, 

1 without Deed; but if there be an Inden. 
ture under the Defendant's Hand and Seal, he then is eſtopped to 
plead this Plea. | " h | 


How to reply to Nil In Debt for Rent, the Defendant: pleads Nil hi 
Pabuit in Tenementit. pxit in tenementis tempore dimiſſonii : The Plaintiff 
ſays, Quod habuit in tenementis pred. and Verdict and Judgment for the 


Plaintiff. And aſſigned for Error, That the Replication was not good; . 

for he ought to have ſhewn what Eſtate he then had, ſo as the Court 0 

might adjudge thereupon. And of that Opinion LA 

merten, hüt Pod De- Was the Court: And it had been naught upon 2 g 
Verdict. Demurrer, but being after a Verdict it is good. Cy, 

Jar. not te; OS | ' 

Tho” Nil habuir my Tho Nil habuit in tenementis tempore dimifſionis may $ 

” Roe - Debr os be pleaded to an Action of Debt for Rent, yet it 1 

pleaded in Covenant for cannot be pleaded in Covenant for a Sum in groſs, ( 

a Sum in groſs. 2 Ven. 99. 3 I 02 1 I J 

8 In pleading of Nil habuit in Tenementis, it is a : 
good Replication for the Plaintiff to ſay, That he 

| What is ſufficient to Was ſeized in Fee, Et hoc petit quod inquiratur per patriam: : 

intitle the Plaintiff. And if upon the Trial a leſſer Eſtate is found; yet 1 

if it is ſufficient to entitle the Plaintiff to make a | 

Leaſe, it is good enough. 10 VV. | [ 

Nene Plea, ro Debr for Debt for Rent upon an Indenture: Nil habuit in Q 

ture of Lf. in Wii. Tenementis is no Plea; becauſe it is an Eſtoppel, and 0 

ting. a General Demurrer will ſerve. 3 Lev. 146. f 

It is good upon 2 . In Debt, or Covenant for Rent, upon a Deed- | 

Deed bolt” Poll, the · Defendant pleads, Nil habuit in Tenementis, © 

which he may: The Plaintiff replied, That he had C: 

It is nor ſufficient io honum Titulum unde potuit dimittere. The Defendant F 

reply bonum Ticulum, but 


muſt ſhew what Title. 


demurs generally ; and the Replication not ſhewing 


what Title he had, it was held ill: 3 Lev. 193. But 
after a Verdict, it had been good. 1 Mod. 292. 
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1 Tiitit of Nig Prius is where an Jfſue is * 
| joined, then there goes a Venire to ſum- i Pri, wh 
mon the Jury to appear at a Day in Pi 
Court; and upon the Return of that - 
Writ, with the Panel of Jurozs Names, the Reco2d of Niſi Prius is 
made up and ſealed ; and there goes out a Writ of Diſtringas to have 
the Juroꝛs in Court at a certain „ Niſi juſtic Domini Regis ad AGB 
fas, ſuch a Day, in ſuch a County, Prius Venerint, to try the Iſſue join: 
ed between the Parties. | 


That no Record of Nif Prius fof tlie Trying of 


In Iſue at the Aſſtzes, ſhall be ſealed after the End „ Wien 2 Record. of 


| > 8 ifs Prius for the Try- 
of one Month, next enſuing the End of the Term ing an Iſſue at the Aft 


Irin. 16 Car. 2. This is ſince alter d to three 75 muſt be ſealed. 
Weeks. 5 5 

Iſſiies joined in Chancery, King's Bench, Com- fiow Trials by wif . 
mon Pleas, and Exchequer, .. which were formerly = ſhall be in Middle: 
only triable at Bar, may now be tried by Vi Prius u, 
in Weſtminſter: Hall, by the Chief Juſtice of each 
Court, and in their Abſence by two other of the _ _. 
Judges of each Court, and two of the Barons in the Exchequer : Where 
the Sheriff of Middleſex is to give his Attendance, and return Tales de 
Circumſtantibus, if there ſhall be Occaſion. 18 Eliz. cap. 12: 
By a Rule made by the Court of Queen's Bench, 5 
in Michaclmas Term 1705, it is ordered, That no ypc galt be feed 
Record of Nift Prius ſhall be ſealed Or patted at the and paſſed, | 
Nif Prius Office by the Cuſtos Brevium of this Court, = 
or any Clerk of chat Office, before the Iſſue in that 
Cauſe be ſairly enter d upon Record, or an Inciphur The Whole, or 4 
thereof; and ſuch Entry; with the Record of Vi or muſt be e- 
Prius, be firſt. brought to and ſigned by the Se- . | 
condary of this Court, for which no Fee ſhall be 
demanded or paid, but the uſual and accyſtomed 
Fee due to the Chief Clerk of this Court, for Entry 


18 Elis. cap. 12. 


of fuch Iſſue on Record. 
C N ant want, EET 4 4 . NN 
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| every Record of Nif Prius in every Seſſion, 
* — 2 4 for —— 5 London and County of Midllees. to 
ox by inco Court in be tried within Term, {hall be delivered into Court 
Lundin and Middleſex. before the Judge to try ſuch Cauſe, within the firſ 
Hour after the Beginning of ſuch Sitting; other wiſe 
upon Proclamation to be made thereof, a Ne Recipiatur may be enter d 
by the Defendant's Attorney. Tris. 11 V. B. R. 
Par | The Defendant pleads in Abatement, and there 
au Trial was "ſer i i8 4 Reſpondeas Ouſter, and a Plea in Bar, and Iſſue 
not in the Record the joined thereupon ; but in the Record of Ni Prius, 
Plea in Abatement, there is no mention made of the Plea in Abatement, 
and He db fue. and Reſpondeas Onſter ; and for that Reaſon the Trial 
was ſet aſide: Becauſe the Record of Nif Prins 
ought to have been a Tranſcript of the whole Iſſue Roll, and not of 


Part, as it was here. 10 W. B. R. 


* 


- F bere any one having Right to op: 
which the Neanter pꝛove waſte G2ound, 8c. makes and 
Writ is founded.. © ereus a Oitch oz an Hedge, and it 

"xt  F _ 4s thꝛown down in the Might time, 

and it cannot be known by a Gerdid of an Aſſizez oz a Jury, . 

whom; and if the neighbouring Gills will not india ſuch as are guil- 

tj, they ſhall be diſtrained to make again the Þedge 

UI, 2. cap. 46, 02 Ditch at their own Coſts, and to anſwer Da- 
mages. W. 2. cap. 46. 2 Inſt. 476, 477. 


The Statute upon 


rde Nature of the The Writ called the NoFarter Writ, iſſues out 
upon it. of the Chancery, and is returnable in the King's 
Bench, on the Crown-Office Side, and is directed 

to the Sheriff of the County, commanding him by the Oath Proborum 
E legaliam hominum, (Note, There muſt be above twelve.) Com pre- 
dict to enquire qui malefaFores & pacis Dom Regis perturbatores apud, &c. 


ſepes &. foſſata L Note, If there be Pales or Rails, they muſt be particular- 


ly mentioned. 1 Xeb. 545. pl. 46.] A. B. ibidem per ipſum nuper levat 
Noctanter, (Note, If it be not Noctanter, this Writ will not lie. See 
x Aeb. 545. pl. 46. to this Matter.) aut tali tempore quo facła eorum ſcini 
non credebant proſtraver ad dampnum præd A. B. & contra pacem Dom” Regis. 
Et fi pred A. B. fecerit Vic ſecurum de clamore ſuo proſequendo tunc pon ptr 


Vadios & ſalves Plegios omnes illos quos culpabiles ibid' invenerit quod ſint co- 
4 . 
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Tranſereſſione pred. The Sheriff returned upon this Ia 
Writ an Inquiſition, where it was found upon Oath, W Rectien ar the 
quod quidam malefactores & pacis Dom Regis perturba- — — * the Inqui- 


 tores 20 Die Maii, Anno, ec. Vi & Armis, Cc. Sepes 


videl' 20 perticat ſepium ipfius A. B. apud, Cc. nuper ante per ipſum levat 
Nyct anter aut tuli tempore quo facta corum ſcir; non credebant proſtraverunt, 
ſed qui aliquam partem inde proſtraver” Jur præd ignorant; Et fimiliter dicunt 
quod Vi armata & cuin Multitudine gentium,  & noeturno tempore malefaFores 
& pacis perturbatores prædidtꝭ fererunt (ita quad nullus ad ipſos appropinguare 4d 
ipſos cognoſ. *anſus fuit) & redierant, See Cro; Car. 2.80, 439, 440. 
Apon chis Return's being filed in the Crown- 13 

Office, there goes out a Writ of Inquiry, to inquire 122 en goes a- Diſtrin- 


of the Damages: A Diſtringas to the Sheriff, to di- 


ſtrain Propinquas Villatas ſepes & fenſurgs pred” cirrumadjacentes ſepes, Ge. 


proſtrat levire ad Cuſtos ſnos proprios; and alſo to reſtore the Damages; 
which Writ recites the Noct anter Writ, Return, and 
Inquiſition: Theretipon the Sheriff returns five or 


—_ he Ronny of Fn 
- o "iy d, 1 
ſix of the next Vills, and iſſues upon them one Hun- ſo of fes 


dred Shillings each, and that A. B. ſuſtained 100 J. | 
Damages; Et quod propter brevitatem temporis he could not levy them. 

Note, Here are ſome Obſervations fit to be taken Notice of in this 
new Practice : : | e 


a : f 0 * 
© x. That there vught to be a convenient Time (which the Court is 


Judge of) beforg this Writ is brought for the Country to inquire of and 
indict the Offenders. Cro. Car. 440. My Lord Cole in 2 Inſt. 476. is of 
Opinion, that it ſhould be a-Year and a Day. 

2. The better Opinion ſeems to be, Thar it lies for the Proſtration, 


as well of all Incloſures, as thoſe improved out of Commons. ibid. 


3. That if any one of the Offenders were indicted, the Defendant 
ſhould have es it. ibid. 


4. Ik more Fences be fourid to be thrown down than teally\vere, the 


Defendant may plead Not guilty to all, but ſo much as were thrown down. 

5. AS to the Pleading to ir, where more Damages are found than 
there ought to be, the Defendant may by Proteſtation deny the Fact, 
or confeſs and aver that tht Damages were but ſmall ; and trayerſe, 
That the Party ſ»/tinvit dampna to the Sum found, or any other Sum be- 
yond what he admigs ; ot may plead Not guilty, and may in their De- 
v4 ſhew any Matter which will be a Bar to the Proſecutor, but Satiſ- 
action. 

6. Ik the Vills repair, Damages ought not to be given to the Value 


* of the Repairs; for, that the Vills are ſtill liable to repair: And if the 
Vills have repaired, it ought fo far to help them in the Trial of the Quan 
tum dampuificatus, that the other Damages oughr only to be conſidered. 


7. I ſome of the Vills ſummoned are not circumadjacent, becauſe 
ſome of the other Vills not ſummoned lie between them, the circum- 
jacent Vills intended by the Statute, are the eontiguous Vills round the 
Place; therefore if the Vills ſummoned are not contiguous, they are 
not guilty, and may plead ſo. CEE | 
Lol. 2.] — 3 K 8. Al⸗ 


ram Dom Rege, &c. ad reſpondend Dom Regi de pace frafta quam A. B. 4 | 
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218 _ . Noclanter. 7 
8. Although ſeveral Vills which lie circumadjacent have the ſame 
Defence, yet it will be beſt to plead ſeverally, and not jointly. 
9. Where other circumadjacent Vills of as great or greater Value, 


either by Favour or Neg igenen of the Sheriff, are not ſummoned, they 


may plead as. Tertenants do where all are not ſummoned. 


10. Ik a Verdict be found for any one of the Vills, there ſhall go a 
new Writ, not taking Notice of the firſt, to diſtrain the Vills to be ad- 
ded with the other Vills ; but the Inquiry of Damages will ſtand. *' 

11. The Charges of the Defence for the feveral Vills, mult be raiſed 
by Agreement; and if they cannot agree, each Vill muſt bear their own 
Charges, as in Caſe of a Suit againſt an Hundred till Execution, and 
then the Statute of 27 Eliz. hath provided a Remedy. 1 | 

12. In Caſg ſome of the circumadjacent Vills are in another County, 
then by the Statute the neareſt of the Vills, and not the County, is 
regarded; and if this be pleaded, the Court muſt award another Writ 


to that County: Bur how the Damages aſſeſſed in one County, ſhall | 


bind the Vills in another County, will be difficult; or how to join the 
Counties. 0 | R 


Polle Pezoſegqui, _ 


F #4 

udgment. 

dee | Nonſuit. . 
Ketraxit. 


DJS is that the Plaintiſf will p:oceed no 

„ 

2 ] | ic; and is ſt | 

a on che Plaintiff, tan 8 None J — a Tann ig a Belault to 
; untary Ac | 

hath no Cauſe of Acton, W 


% A Nolt Proſequi is where there are divers Iſſues, or 
3 8 to an Iſſue and 6 in one Cauſe joined between 
one of the Iſſues, yet the -Plaintiff and the Defendant, and the Plaintiff 
the. ey proceed upon enters upon the Roll, a Nolle Preſequi 3 that is to 
ſay, That he will not proceed upon one or more of 
the Iſſues or Demurrer joined; yet he may, notwithſtanding ſuch Entries, 
proceed to Trial upon the reſt of the Iſſues: Hill. 23 Car. B. R. Or to 
argue the Demurrer. i 


8 


What this is. 


*+ 0 


In an Action brought againſt three, 'one of them 


pleads the General Iſſue, and the other two Peciallx; 


the Plaintiff demurs to the ſpecial Plea, and tries 
the General Iſſue, and recovers a Verdict, and hath 
' his Judgment, and before any Judgment is had upon 
the Demurrer, he enters a Nolle Proſequi as to the 
Demurrer; and it was held, That if the Nolle Pro- 


ſequi had been entred before the Judgment, it had 
diſcharged the whole Action; for it had been in. the 


Nature of à Releaſe in Law, to the others; ſo alſo 


Molle Profe. 


* " ; 2 '9 
Action againſt three; 


one pleads the General 


Iſſue, the others ſpecial. 
Iy. Plaintiff demurs 


to the Special Plea, but 


tries the General Iſſue, 


and has a Verdict and. 


Judgment, but enters a 
Nolle Proſequi upon the 


Demurrer, [fit had been 
entred before 


x Judg- 
ment, it had diſcharged 
the whole Action. 


it had if Judgment had been againſt them all, and the Plaintiff had 
entred the Nolle Proſequi for the two ; far Nonſuit or Releaſe, or other 


diſcharge of one, diſcharges all the reſt. Hob. 70. 


* ARetraxit before Judgment, as to one Defendant. 


releaſeth all the reſt ; but aſter Judgment it ſhall on- 
ly extend to him for whom it is entred. 1 Roll. Rep. 


| See Nolle Proſequi as to one Defendant in Trover 


3 Leb. 136. = : 
Nolle Proſequi as to Retraxit by Attorney. 14. 
he Plaintiff comes by his Attorney, hir in Curia 
i Whereupon 


Gfatetur ſe ulterius Nolle , Proſequi: 


. Retraxit before: Judg- 
ment as to one Defen- 
dant, releaſeth all the 
reſt : Otherwiſe after 


Judgment. 


'Nolle Proſequi 8 to one 


Defendant in Trover. 


Nolle Proſequi ''as to 
Retraxit by Attorney. 


Nolle Proſequi in Debt. 


Judgment was giren, That the Defendant eat fine Die, and no Amerce: 
ment upon the Plaintiff; and upon Error brought, held erroneous. 


8 Rep. 58. 4. 


1. A Retrarit cannot be, unleſs the Plaintiff or 
Demandant be in Court in Perſon, and fo the Entry 
is. 8 Rep. 58 4. | 


2. ARetrarit is always of the Part of the Plaintiff 


or Demandant ; and a Departure in deſpight of the 
Court, on the Part of the Defendant or Tenant : 
And in the one Cale, the Plaintiff or Demandant is 


, Retraxit muſt be in. 


Perſon. 


It is a Bar to the 
aintiff. 


Departure in deſſ pight 


of the Court to the De- 


fendant. . 


barred ; and in the other, the Defendant or Tenant : For the Plaintiff 


or Demandant ſhall have Judgment preſently. 8 Rep. 59. a. 


Alſo the Plaintiff ought to be amerced, for this is 
ſtronger than a Nonſuir : For that is only for a De- 
fault for Non-appearance ; but this is a voluntary 


Where the Plaintiff 
ought to be amerced. 


Acknowledgment, that he hath no Cauſe of Action. Lid. 


Jn Caſes of Proceſs and Delay, which was for 
the Advantage of the Party, he ſhall not aſſign this 
for Error : But where a Judgment is imperfect for 
want of a Miſericordia, or a Capiatur, it is an Error 
not amendable. 8 Rep. 59. 4. | 


What Errors may be 
aſſigned in Favour of 
the Plaintiff, and what 


nor. 


An Action was brought upon ſeveral Promiſes; the Defendant pleads 
an ill Plea : The Plaintiff demurs, and before Judgment enters a Nolle 
Proſequi to one of the Counts. Note, No Notice was taken that this 


No lle 
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Holle Profequi. - : 


Noll Proſequi was entred upon of the Counts before J udgment. 2 Lev. 34. 


Vide Walſh & Biſhop. 


The King's Nolle Pro- 
ſequi ſhall not ſtop the 
Informer. 


Treſpaſs againſt two 
who plead ſeverally, 
are feverally found 
guilty, and ſeveral Da- 
mages. 


apainſt him, and 


1 Cro. Car. 243. 
The King's Entry of a Nolle Proſequi, ſhall not ſtop 
the Proceedings of the Informer; neither ſhall the 


Nonſuit of the Inſormer be a Bar to the King. 


1 Leon. 119. Caſe 161. | F 
Trefpafs againſt two, one pleads Not-guilty, the 
other juſtifies, and both Iſſues found for the Plaintif, 
and ſeveral Damages and joint Colts aſſeſſed ; then 
the Plaintiff enters a Nolle 3 againſt one, and 
takes Judgment againſt the other ſor Damages found 
the Coſts; and inſiſted upon for Error, That the 


Entry of a Nolle Proſequi beſdre Judgment is a Releaſe to him, and qua 


The Nolte Proſequi be- 
fore Judgment is only a 
Diſcharge for him for 
whom it is entred, 


So where they ſever 
in Pleading. 


2 Releaſe to both. Curia contra, It is not an abſolute 
Releaſe, but quaft an Agreement that he will not 
2 againſt the one; and as to him it is a Bar, 

ut he may proceed againſt the other. So where 
they ſever by Pleas, there may be Proceedings 
againſt one, and a Nolle Proſequi againſt the other, 


Cro. Car. 2.39. and 243. pl. 4. Co. Eliz. 762. pl. 25. 


ſeems contra. See Titk Judgment. 


Battery and Falſe Im- 
priſonment. 

Not guilty to the Bat- 
tery, juſtifies to the Im- 
priſonment, and Judg- 
ment that it was not 
good. 

Noll: Proſequi to the 
Nor guilty not entred. 

uod eat inde fine die, 
How it is where there 
are two Defendants, and 
one pleads Non cul. and 
the other ſpecially a- 

ainſt whom there is a 
— and a Nolle 
Proſequi for the other ; 
and where the Action. is 
only againſt one Perſon 
who pleads ſeveral Pleas. 


Jn Treſpaſs and Filſe Impriſonment, the Defen- 


dant as to the Battery pleads Not guilty, and juſti- | 


fies as to the Impriſonment ; and» upon a Demurrer 


the Plea was adjudged ill; whereupon the Plaintiff 


took his Judgment, and entred a Noelle Proſequi for 
the Reſidue: And becauſe it was not entred, Qu 
eat fige die, ſo as there was not any Diſcharge for the 
Defendant, it was alledged to be Error : But held, 


That where there are two Defendants, - and one 


pleads Non cul. and the other another Plea ; where, 
upon a Demurres, there is a Judgment for the Plain- 
tiff upon the Demurrer, and a Nolle Proſequi for the 


other, there it ought to be ſize die, or elſe it is ill: 


But where it is againſt one, the Precedents are both 
Ways. Cro. Fac. 439. Pl. 11. See Hob. 1 80. 
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6 Demand. 
Sce q Rent. 


Nomine pœnæ Ig 8 nalty incurr'd fo2 a | 
. not paying of the Bent at the Day. ape VNomius Pane, what. 
pointed by the Leaſe oz Agreement fo2 

the Payment thereof. 


In an Avowry for Rent, the Defendant avowed 
for five Pounds Rent ſuch a Day, and twenty Pounds In Avowry for Rent 


for a Nomine Fene, in not pay ing of it; but laid no mand laid to juſtify a 
actual Demand of the Rent, but concluded his Diſtreſs for a Nomine 
The Court here held, That the Avowry was inſufficient for the twenty 


Pounds Nomine Pene, fot want of a Demand; but held the Diſtre(s 


good for the five Pounds, and he had a. Retorn. Averiorum adjudg'd to 


him thereupon. Hob. 13 3: See alſo 2 Latw. 1157, 1161. 
There Rent is reſerved, and there is a Nomine 


Pens for the Non-payment of it; there if the Rent „4 muſt be a Pe. 
be behind, and unpaid, there muſt be an actual . A N. 


Demand thereof made, before the Grantee of the ue Pane. 
Rent can diſtrain for it : 21 Car. B. R. For the N. 
mine Peng is of the ſame Nature as the Rent is, and is iſſuing out of the 
Land out of which the Rent doth iſſue, and ſavours of the Realty. 
Hob. 82. 133. 2 

here there is a Nomine of twenty-eight Shil- Wherbex a Nemine 
lings for every Day, the Queſtion was, Whether r for <very Day's 


| | Default muſt be dail 
there muſt be a Demand for every Day's Nomine demanded : Or one De- 


Pens, or one Demand would ſerve for twenty Days mand will ſerve for 


6 _ Which they did not determine. Cro. Jar. 7 

617. N. 7. 4 | 

An Aſſignee is chargeable with a Womine Pæna Debt lies againſt an 
incurred after the Aſſignment, not before: Alſo Debt Aſſignee for Nomine Pe- 


lies for it without Demand of the Rent; but a Re- 7. = 2 42 


entry for a Condition cannot be without a Demand. dition of Re. entry. 
Moore, Caſe 486. | 


Where 


there muſt be a De- 


222 Nonyine Pene. 

What is a Nin: here a Sum is to ariſe upon Non-payment of a 
Peng, and whatnot. Collateral Sum, though mentioned to be Nomine 
Pene, and not of a Rent, it is not a Namine Pænæ, but a Forfeiture ot 


Penalty for Non · payment at-the Time. Lum. 11 %ùW6. 
Age. 


Non-claſm, See Fines fo2 Land. 
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© Aſſignment. 
Debbie. 24 Buse 5 
p * * 7 2 | 


See J Deut. 
' Diſability: 


mera c% iT 


Four Manners of Nen - _ 1 | E * tf ned arts 5 
compos Ms, and what | pere are are four Manners of Nen compos Men: 


they are. tis, 


1ſt. · Jdeot, or Fool Natural. 4 Rep. 1 26. 4. 1 
ag „One who was of ſane Memory, bur loſt it by the Viſitation of 
3d, Lunaticus, who is ſometimes of ſane. Memory, and ſometimes 
ES . rf ; „ere | CY} -: JILY Ar 
4thly, A Drunkard. 


Diſſheonce 1222 And there is a Difference between an Ideot «4 
Non. ſane Memory. Nurivitate, and one of Non-ſane Memory ex Viſtation 
Dei : For an Ideot is known by his perpetual Infir- 
mity of Nature from his Birth, for he never had any Senſe to contract 
with any Man : But he who was of good Memory and Underſtanding, 
and able to make a Contract, and afterwards becomes by Caſualty Non 
compos, he is not known to the World as well as a Natural Ideot is. 
„ „„ e „ 


3 Jt 


-- Head thads tw AS 


Ik an Idsot of full Age makes a Feofiment, then _ An Ideot makes a 
upon an Office found of his Ideocy, and that he had . a0 bs 
aliened his Lands; upon a Sci. fa. againſt the Alienee 54. fo. "Ls PRO bund. 
iſſuing out of the Petty : Bag · Office, and this Mat- 

ter ſountl, the Lands ſhall be ſeized into the King's Hands, and the 
Inheritande ſhall be reveſted in the Ideot. 4 N 126. 5. 

Every Deed of Febffment or Grant that any Per- By whom a Feoff. 
fon of Non: ſane Memory made, is avoidable, and ment, Ge by one of 


1 2 = Non-ſane Memor hat 
— Rs © i!” 017 Yaris 


: if 7  Puatvities in Blood, as Heir -and he may ſhew The four ſeveral 
the Diſabilicy of his Anceſtor, and avoid his Grants; Manders of Privities. _. 


Se. ce ag 15 80 
auh, Pubities in Repreſentation, as Executors la Repreſentation. 
and Adminiſtrators; and they may ſhew the Infir- 1 REMA. 
mity of their Teſtator or Inteſtate: But Privity in Wt 
Eſtate, or Privity in Tendbre, as Lord by Eſchear, In Tenure. 


But if one Non compos levies a Fine, or ſuffers a What Acts ſhall nor 
Recovery, or acknowledges a Stature or Recogni- ide. 
ſance, neither his Heir or Executor can avoid them: Becauſe theſe are 
Matters of Record, and ſhall not be avoided by a nude Averment of Non 
ſane Memoria. 4 Rep. 124. 4 125. | | | 
- Sane Memo for the making of a Will, is not What is fine Memo- 
always where the Party can ſpeak, Vea or No; or 57 making of 2 
hath Life in him; nor when he can in ſome Things 1 
anſwer with Senſe; but he ought to have Judgment to diſcern, and to 
be of perfect Memory, otherwiſe the Will is void. Moore, Caſe 105 1. 


A Pan Non compos ſhall not loſe his Life for Fe- o, gag | 

= or Murder, but for Freaſon he ſhall. 3 Rep. ny, dar l r Tal 
. : On. 

It an Ideot be ſued, he ſhall appear in Perſon; «A, la EC 
— he who pleads beſt for him ſhall be admitted: in 2 . 
But one Non compos Mentis muſt appeat by Guardian, 0 1 
if under Age; and by Attorney, if of ſull Age: Mag 5 hog * 
But yet as to Eſtates or Gifts made by them, they dien; if of Age, by 
cannot by any Plea avoid them. . 

Although a drunken Men is Non compos Mentis, Drunkenneſs ſhall 


yer his Drunkenneſs ſhall not extenuare, but aggra- ;., extenuste, but ag- 
vate his Offence, as well touching his Life, as his gravate the Offence. 
Lands or Goods. 4 Rep: 125. 4 a 


Dow, and in what Caſes Laches ſhail prejudice aa Where Laches ſhall 
Ideot or Non compos, as to bar their Right of Entry. 23 theit Right of En- 


4 Rep. 125. 4. 126. | 

It is no good Plea for a Man to ſay, That he. 5 
was of Non · lane Memory at che Time of making of  Non-fine Memory is 
the Bond. Cyo. Eliz. 398. pl. 4. ein a 


224. 

The Law gives the 
King the 
the Body, Goods and 
Lands, of the Ideor. 


Who ſhall have the 
Cuſtody of their _ | 


hold Lands. 


The King may take 


the Profits of the 
Lands, and all the 
Goods of one Non com- 
pos for his Maintenance 
only. 


Cuſtody of 


88 Lands; y 


ann Compos Mentis. 


Law gives the King but the Cuſtody of the 
_ Goods and Lands of. the Ideot ; but the Free- 
hol remains in the Ideot. 4 Rep. 126. 
Che King ſhall not have the Cuſtody of the Ideors 
et the Alienation, after the 
found, -ſhall be avoided. 4 Rep. 126. . 
here a Man of ſane Memory becomes Non 
compos, and after wards aliens his Lands, Goods or 
Chattels, and he is afterwards found Non compos, 
and that he had aliened, &. the King may protect 
him who could not himſelf, and take the 
Profits of his Lands, and all that he hath, 'where- 


with to maintain him and his Family: But the King ſhall not take any 


of the Profits to his own Uſe. 


He that hath 90 cu- 
ſtody of one Non compos, 
is accomptable as Bai- 
Iiff. 


He cannot cut Trees 
but for neceſſary Re- 
pairs. 


What muſt 5 done 


upon an Inquiſition of tion of Lunacy, the Inquiſition muſt find what 


Lunacy. 


4 Rep. 127. 

he that hach the Cuſtody. of a Man of Non-ſane 
Memory, is to have Nothing to his own Uſe ; but 
is accomptable as Bailiff co the Nan compos, his Exe- 
cutors or Adminiſtrators :*Alſo he cannot cut down 
Trees, bur for neceſſary Houſe-boot, Plow-boot, 
CO and to repair antient Pales. 4 Rep. 
127 
Ia Man be found: Nen 8 upon an Inquiſi 


Lands and Goods he had at the Time of his be- 
coming Non compos, and what is become of them; 


and this muſt be 9 into the Petty- Bag Office in Chancery, in or- 
der to have Proceſs ined out againſt the Parties who . thoſe Lands 


or Goods. 


Non Dampnificatus. 


Non Dampnificatus, 
what. 


Condition, 


O00 ; Pleas. 


: 
ith a Condition to 
_— the Plaintiff harmleſs. 


2 | Mhere 


Non Dampnificacus. +: 7 


ere the Condition of a Bond is to diſcharge i 
3 cc. then the Manner of the Diſcharge 3 ng 


ought to be ſhewn : But if it be to ſave harmleſs where Nov dompuifearar 
only , then. Nan . dampnificatus | generally 18 good generally. = 


enough: Bret. and Awader, x Leon. 72. Or to free 
and keep harmleſs from all Coſts of Law-Suits. 5 Med. 243. 

The Defendant pleads, That libere & abſolute, * | 
he acquitted him of the Bail z»chis is no Plea : For mink If wes "1 Diſ. 
when one pleads! a Diſcharge, and +0 be ere 
him harmleſs, he bought tô few it, that the Court 
may adjudge of it. But he may plead Nen dampni- „ 7 — where Nen damp. 
ficatus, without ſhewing of it. Cyo. Fac. 363. 

Debt upon Bond, conditioned to ſave harmleſs, ee .; 
and diſcharge the Plaintiff from ſuch a Suit: Upon pe. 804 
Oyer of the Bond, the Defendant pleads, That he 
had ſaved harmleſs, and diſcharged the Plaintiff, but did not ſay how: 
This is ill. But if he had ſaid in the Negative, That the Plaintiff was 
not dampnified , this had been a good Plea. Yide Bret and Awder, 
1 Leon. and 2 Rep. 3, 4. Manſer's Caſe, and March, 1 2 . pl. 200. _ 

The Condition of a Bond was to free and fave © ' © 
harmleſs. The Defendant pleads, Non dampnifica- on uker 3 — 4 
tus. The Plaintiff demurs; becauſe, where the charge, be muſt ew 
Condition is to diſcharge and acquit, the Defendant how acquirted, = 
ought to plead in what Manner he hath acquitted. | 
Curia. Where a Condition is to ſave harmleſs from all Suits in general, 
there the Defendant muſt plead Non dampnificatus : But where it is in a 

ticular Suit or Thing, there he muſt ſnew how he hath ſaved harm- 
fes and diſcharged : But where a Suit is upon a Counter- bond Non damp- 
nificatus is a good Plea, 8 V. B. K. | | 

Where the Defendant is bound to {ave the Ob- | 
ligee harmleſs from another, there he may plead , Wire Nw — 
Non dampnificatus : But where he is bound ad Exoue- and where nt. 
randum the Obligee ; there, in Debt upon the Bond, 
the Defendant ought to ſhew how he diſcharged 


him. Meilw. 80. b. 


LVol. 2. ] | : 3 M 


4 - ev 
5 i 3 7 7 * of 6 0 #} 7 * 0 
inne 111 8 
- * * * 


1 Fg wn 1 ; * Po 
* s 1 p F p 4 = ws » . © A fa P - , 4 . 1 or 97 7 x : F ; 4 
> * 7 0 * WP 1 . 7 ” ? 441 L. 4 # * 4 * 4 93 9 9 1 & 8 13 k 3 . j A & 1 
7 #1 x 
* j 4 * " z 14 » pe * * 
. #4 1 is * * wm . 7 FLY P: 2 
* — * | . - * ” * = 4 til wh + 5 # 4 1 | F . 
o : „ 
1 » " * PX; : : 
. \ 8 be - | 7 BS 3 


92 4 * ” 
+4 » # * Tang 
FSI. ES 0 # d of * 


e. 
— T6 


5 , 
* 
1 
N 
. 0 
. 
P 


* 


o 
. * , 7 
— - 4 
* 
6 a . 
pu " . : * E b | oY * 
7 
. * f * 
# a * 
4 - 
n | E if 
* - 
| * # þ 
- — - + Or 
— pix ö ow” W 
» o 
. 
ao „ 


1 
3 


k 


A See { Delivery. 
| | = TON. eft Fadum 18 a Plea to an Action 
„ N 3 upon a Bond, oz any other 


| | Jn every Caſe where a Bond is void, the Defen- 
N. Deed E voll, — dant may conclude, that is not his Deed: But where 


k k 


where voidable. a Bond is voidable, he muſt ſhew the ſpecial Matter, 
and conclude, Judgment /i action. 1 H. 7. 15. b. 
___-s: | = 
How to plead et Debt upon Bond; the Defendant pleads, That 
Factum. Seri 


_ obligatiorum pradiG” non eft Factum ſuum; this 
is naught: Becauſe in this Plea he ſaid, Thar it is Scriptum obligatorium; 
whereas he ſhould have only ſaid, Scriptum predic” non eſt Factum ſuum, 
without the Word obligatorium. {pa Bip | 
The Defendant pleads, Quod factum predic? was 
PE. — made and delivered without a Date, and the Plain- 
in bis Plea, he owns it tiff put a Date to it, arſd ſo Non eſt Factum; and 
to be his Deed. upon a Demurrer held to be naught: Becauſe the 
Defendant confeſſes the Deed by ſaying, Factum pre- 
dif, and afterwards denies it; but he might have ſaid generally, Non ef 
Factum. Cro. Elix. 800. pl. 51. | 
ng Mn : 4. B. was bound in a Bond to one C: by the Name 
bound in a Bond by a of J. S. and an Action was brought thereupon a- 
wrong Name. gainſt him, by the Name of 4. B. He pleaded Nos 
eſt Factum; and the ſpecial Matter was found and 


the Defendant by the Name by which he was bound, and to have decla- 
red upon the ſpecial Matter. 1 Leon. 453 | 


4 
A Bond 
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adjudg'd for the Defendant : Becauſe the Plaintiff ought to have ſued 
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Non iff Factuti, 


A Bond is dated Novem, 10. and ſo declared 
upon. The Defendant pleads Non eſt Factum; and 
found that it was not- delivered till.che-18th : For 


here a Bond ds da; 
ted Novem. 10. ind 
detivered WZZ⅛rm. 18. 


the Iſſue being upon Non eſt Factum, it appears to Vet good. 


his Deed; but the Defendant might have helped 


Defendant, and J. S. 
and were bound jointly, and that 7. S. is alive; 
but Judgment for the Plaintifl. Cyo; Fac. 152. 
15. ä ö 
mere a Decd is razed, whiereby-t becomes void, 
the Obligor may plead Non eff Factum, and give the 
Matter in Evidence ; becauſe it was not his Deed at 
the Time of the Plea. 11 Rep. 27. 4. Moore, 
Caſe 98. Con. e ane . 
Luhere a Deed is altered in a Point material by 
the Plaintiff, or a Stranger without his Pri vity, be 
it by Interlineation, Addition, Razure, or drawin 
of a Pen through any material Word, the Deed is 
void: But if the Addition be made by a Stranger, 


s * . 


without the Plaintiff's. Pri 


Moore, Caſe 1125. 


* 


here a Deed contains ſeveral Matters or Co- 


venants, if any of them be altered, this avoids the 
whole . Deed ; for tho' they are ſeveral Covenants, 
yet they are but one Deed. | 11 Rep. 28; 6. 

None but the Party, his Heirs, Executors, or 
Adminiſtrators, can plead Non eſt Factum. Lutw. 662. 

Two are bound in a Bond, and the Seal of one 
of them is broken off; this makes void the whole 
Deed againſt both. 1 1 Rep. 18. | 

In Debt upon Bond the Defendant pleaded Non 
eſt Factum, and afterwards, Relicta ge de con- 
eſsd the Action; the Judgment ſhall be Def. in 
miſericordia, and not Capiatur: For the Iſſue not being 
tried, but the Action confeſs'd, it ſhall be only i 
Miſericordia. Cro. Fac, 410. pl. 1 I. and 64. Pl. 2. 


be hi 
himſelf by Pleading. G Wits $60 hos On. 
po Had delivered the Bond; 40d 7. 5. who is yer 


alive, ſealed the Bond : 
It is fou ad pro quer. 


Where a Deed is 
made void by Razure; 
— eſt Factum is a good 

ca, 


What Alteration of. 
a Deed, and by whom 
will make it void, an 
what nct. 


| rivity, in any Point, not appearing to the 
Court ro be material; this ſh all not avoid the Deed. 11 Rep. 27. 4. 


MP Covenant in 
a Deed is altered, it a- 
voids the whole Deed. 


Who may plead Non 
eſt FaFum, 


Two bound in a : 


Bond; the Seal of one is 
torn off, this makes 
void the Bond. | 


Where Judgment is 
by Confeſſion after Nox 


e/i Factum, it muſt be it 
Miſericerdia. 


* 


Non 
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See King's Gꝛa 
Non Obſtante is a Licenſe to do à Thing, 
which at the Common Law might be done 
without it; but now (being reſtrained by 
ſome Ats of Parliament) it cannot be 


Mew Obfente, what. A 
Done without it. Vaugh. 345, 346. 


Where the King's Then the King, by the Common Law, cannot 
1 wich a Now 0” make a Grant, there a Non Ohſtante of the Common 
1 Law will not, againſt the Reaſon of the Common 

Law, make the Grant good : But when the King 
may lawfully grant by the Common Law, but the Common Law re- 

uires, that he be inſtructed that he be not deceived ; there a Non Ol. 
Lear ſupplying of ir, ſtands with the Reaſon of the Common Lay, 


. 


4 Rep. 35. b. | : 
AE ag = When the Words of the Grant are not ſufficient, 
Great good. ex vi Termini, to paſs the Thing granted, but the 
Grant is void; there a Non Obſtante cannot make the 
Grant good: As where the King grants Portion Decimarum in L. nuper in 
tenura J. C. and F.C. was never in Poſſeſſion of them; this is void, and 
cannot be made good by a Non Obſtante : But where Land is granted, 
which is in Leaſe for Life or Years, there, by the Grant of the Lands, 
3 + go the Words are ſufficient to make the Reverſion pals 
be. deceived in bis But the Law requires, That the King be not decei- 
Grant. ved in his Grant; and this is ſupplied by a Non Ol. 
fante. 4 Rep. 35. b. 36. 4. 
2 ae Me Then che King is deceived in his Grant, a No 
will not help falſe Sug- Obſtante ſhall not help falſe Informations, and falſe 
geſtions. Suggeſtions. Cro. Car. 198. | 
An AR for Confir-. A Confirmation of the Grants by the Queen, in 


ion of L . 
— meds and to be all her Letters Patents, made ſince the Beginning of 


2 by (Queen Elizs= her Reign, or to be made for ſeven Years after, of 

18 Eliz. cap. 2. any Honors, . Caſtles, Manors, Lands, Tenements, 

Hereditaments, gc. and that they ſhall ſtand, and be 

good and effectual in Law againſt her Majeſty, her Heirs and Succeflors; 
and be conſtrued moſt beneficially againſt the Queen, her Heirs and 

Succeſſors, Non obſtante, | 

I Any 


Any Miſnaming, Miſrecital and Non-recital of See the ſeveral DefeRs 
any Honors, Caſtles, ce. or any Parcel thereof, Which are temedied. 
Oꝛ any lack of finding of Offices or Inquiſitions of the Premiſſes; 
or any Part thereof. 13 | 
Oz any Miſrecital or Non-recital of Leaſes thereof before made. 
Oz any lack of Certainty, miſcaſting, rating or ſetting forth of the 
yearly Value or Rents reſerved, of or for the ſame, or any Part thereof. 

Oz that the Premiſſes, or any Patt thereof, is valucd at more or 
leſs in the Patent than the yearly Value is. bo, 

Oz the miſnaming or not naming of the Towns, Hamlets, Pariſhes 
and Counties: 8 5 
Oz lack of the true naming of the Lands, of the Kinds and Qualities 
thereof. 2 | 3 4 8 5 2 
Oz lack of true naming the Corporation. 


Oz lack of Den Livery of Seiſin, or miſnaming the Tenants 


or Farmers of the Premi 


2 
— 


” Non Qmittas. 4 


N Sheriff to enter into a Liberty, where he FR 
hath made his Warrant to a Batlff af a {Liberty to exe⸗ 

. A Cute a Pꝛoceſs, and he hath made no Return to him of what 
he hath done. Fo2 Liberties muſt not be pꝛivileged to hinder 02 delap 
the general Execution of Juſfice ; and if they, o2 their Piniſfers, do 
negled their Duties herein, this Court, as the ſupꝛeam Court, may - 
intermeddle, notwithſtanding their Pꝛivileges, to put the P2oceſs of 
this Court in Execution, that the Law may receive no Gbſtruaton by 
them. 21 Car. 1. B. R. * 8 33 4 {0 i 


5 a Non Omittas is a CUrit directed to the W 0mitres, what: - 


erden. 

A 7Urit of Capias Uilagatum, Writs of Quo Minus 5 
out of the — = all Writs whatſdever at the ;, 8 there 
King's Suit, are of the ſame Effect as a Non Omittasz 
and the Sheriff may, by Vertue of them, enter into à Liberty and exc- 
Che Clauſe of che Noo Owit —__ 

he Clauſe of the Non Omittas is, Quod non omit» - 
tas propter aliquam Libertatem (viz. of the Liberty to A Gb of ths 
which the Sheriff hath made a Mandavi Ballivo qui 
nullure dedit Reſponſum) quin in cam ingrediarit & capias A. B. fr, Cc. 


> : 4 | 1 2 * 1 5 3 314 . 5 8 . . * 
Non Ponend. in Aluſis, ſee Juro! and Aurles. | 
e | * f „Inne ede eee s „ 9 
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1 4 X an Act made 21 Fl. 8. cap. 13. ſect. 26. it 
8 is enacted, That every ſpiritual Perſon 
21 E. 8. cap. 13. who ſhall be promos to any Archdea- 

Note, This Ad was — conry, Deanery, or Dignity, in any Ca- 
we at » Pantene thedral de Collegiate Church, or being beneficed 
— 4 Hefnsie. with any Parſonage or Vicaridge, ſhall be perſonally 
reſident at or upon his Dignity, Prebend, or Bene- 
fice, or one of them at the leaſt; and in Caſe he abſenc himſelf wil. 
fully ſor one Month together, or by the Space of two Months, to be 
accounted at ſeveral Times in any one Year, and reſides in other Places 
by ſuch Time, ſhall forfeit for every Default 10 J. Sterling; one Moiety 


to the King, the other to the Informer. Se. 26. | 
Who may be ic. * hat ſpiricual Perſons may be diſcharged of Not- 
charged of Non- reſi- teſidente, amd hae not. Sed. 28. d 
dence, and who not. Che King may licence his own Chaplains for 
un Chaplins. Non-reſidence upon their Benefices. Se@. 29. 


his owaChaplains. 
——_— Spire Per. See another Act made 28 H. 8. cap. 13. What 


ſons, why for what Cauſe . piritual Perſons may be diſcharged from Reſidence 
—_ . upon their Benefices, and for what Cauſe. Seat, 
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II = nl wenka & ben ge | | 
| t is when a Ban bztngs a- perſonal 
Action, and doth not pzoſecute it with 
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the Court, and the Defendant recovers his Coſts againit him. 0 
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Difference between a 
Nonſuit and a Rerraxit. 


There is a Difference between a Noaſuit and a 
Retraxit; a Nonſuit is always upon a Demand made 
for the Plaintiff co appear, and he makes Default ; 
a Retraxit is when the Plaintiff is preſent in Court. A Retraxit is 4 Bar 
bol all other Actions of the like Nature; but a Nonſuit is nor, unleſs in 

| ſome particular Caſes; for it may be the Plaintiff hath miſtaken ſome- 

thing in his Declaration, or that his Witneſſes who ſhould prove his 


Action are not preſ en. 
A Nonſuit in an Appeal of Murder, Rape, Rob- 


bery, Gr. aſter Appearance is peremprory, and this 4 


is in favorem Vitæ. Co. Lit. 138, 139. 

In real or mixt Actions, the Nonſuit of one of 
the Demandants, is not the Nonſuit of both; for he 
which makes Deſault ſhall be ſummoned and ſevered: 
But regularly in perſonal Actions, the Nonſuir of one 
Plaintiff is the Nonſuit of both, unleſs in ſome Par- 
ticulars. ibid. 1 | 
- Upon a Trial when the Jury comes to deliver in 
their Verdict, and the Plaintiff is called to hear che 
Verdict; if he do not appear after he is thrice cal- 
by. the Cryer of the Court, he is to be nonſuited, 
to be recorded 


In Appeal of Murs 
der, &c. Nonſuit after 
ppearance is peremp- 
tory. 


In Actions real or 
mixt, Nonſuit of one 
Demandant is not the 
Noaſuir of both. 


Method of nonſuib 
ing che Plaintiff on a 
Trial. | | 


and the Nonſuit is 


by the Secondary, by the Direction of the Court, ar 


the Prayer of the Defendant's Counſel : Hill. 21 Car. B. R. For the 


Court will not order it 


the Client. wh 
The Caurt cannot compel the Plaintiff to appear 


and ſtand a Verdict; but if the Plaintiff appears, or 
his Counſel, or Attorney appears for him, he cannot 


to be recorded, except the Counſel pray it for 


The Court cannot 
compel the Plaintiff to 
ſtand a Verdict. 


be afterwards nonſuit, but the Jury muſt deliver in their Verdict. 


The King cannot be nonſuiced, becauſe in Judg- 
ment of Law he is always preſent in Court; but his 
Attorney General may enter a Noelle Pw 

See where the Plaintiff may enter a Nolle Proſequi 
for one Part of his Action, and proceed for the 
other Part. 1 Saund. 207. 5 
Alter a Demurrer joined, if the Court gives a 
Day over, the Plaintiff may be nonſuit; for the 
Plaintiff is then demandable. Co. Lit. 140. 4 
Ater a Judgmear qued compuret, the Plaintiff may 
be nonſuited, becauſe ir is but an interlocutory Judg- 
ment; but after any other Verdict whereupon a final 
Judgment is to be given, he cannot. | 

Chen a Plaiaciff is; nonſuit, if 
proceed in the ſame Cauſe, he muſt put in a new 
Declaration, and cannot proceed upon that Decla 
ration, whereupon he did proceed in the Caule, 
and wherein he became 'noaſuir : 
16 Apr. 1650. B. S. For by his being 


he will again 


22: Cart B. R. 
nonſuit it ſhall be intended that 


Why the King can 


not be nonſuited. 


Where the e 
may enter a Noſe Preſe 
for Part, and 0 
for other Part. 


When Plaintiff may 
be nonſuic after De» 


murrer joined. 


When after Judg- 
ment, quod compurer, 


What the Plaintiff 
muſt do to proceed in 
the fame Cauſe after 
he is nonſuit. 


he had no ſuch Cauſe of Suit as he declared in; and fo that Declaration 


is void, and he hath no Day in Court. 


The 
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King of Spain bas 
been nonſuit in Eng- 
land. 


to the Rules and O 


If the Plaintiff will 
not proceed as he ought, 
Defendant may nonſuit 
him. 


Though Plaintiff do 
not appear when called, 
to hear the VerdiQ, 
yer if he appear before 
the Nonſuit be record- 
ed, the Court may take 
the Verdict. 


Nonſuik. | 

The King of Spain hath been nonſuit in Eng- 
land: Mich. 22 Car. B. R. And this ſtands with Rea- 
| ſon; for if a foreign Prince will take the Benefit of 
the national Laws here, he muſt proceed and ſtand | 


rders of the Court wherein he prefers his Action. 


Tf the Plaintiff will not proceed upon his Decla: 


ration, as he ought to do by rhe Rules of the 


Court, the Defendant may nonſuit him. Mich. 1649. 
B. S. Queare. *© $13 r 

Although upon a Trial the Plaintiff be called 
to hear the Verdict, and do not appear to heat 
the Verdict when he is called, and thereupon 
the Court ditect the Secondary to record the Non- 
ſuit; yet if afterwards the Plaintiff do appear be- 
fore the Nonſuit be actually recorded, the Court 
may proceed to take the Verdict: Trin. 1651. B. S. 


For it is not a Nonſuit until it be recorded by the Secondary, and then 
it is made Part of the Record, and is in the Nature of a Judgment 


againſt the Plaintiff. 


If Plaintiff be not 
ready at the Trial 


when the Jury is ſworn, 


the Court may nonſuit 
him. 
ſtaid a while in 
Action. 

The Statute that 
gives the Defendant 
Coſts, where the Plain- 


tiff or Nemandant can 


4 Jac. 1. cap. 3. 


be given for them: 
Demandant, in ca 
him. 


Where the Tenant 
or Defendant ſhall pay 
Coſts, and where nor, 
according to the Judge's 
Certificate. 

495 Anne. For A. 
mendment of the Law. 


Ik the Plaintiff be not ready at the Trial when 
the Jury is called and ſworn, the Court may call 


him nonſuit. By Rolle Chief Juſtice. 165 1. B. S. 


For it ſhall be intended he will not proceed in his 
Cauſe any farther ; yet ſometimes the Court hath 


Expectation of his coming, and making good his 


See an AS 4 Fac. 1. cap. 3. enticuled, An At to 
give Coſts to the Defendant upon 4 Nonſuit F the Plain. 


tiff, or Verdict againſt him, wherein there is a general 


Clauſe, Thar in all Caſes where che Plaintiff or De- 
mandant may have their Coſts, in-caſt Judgment 
So alſo may the. Defendant againſt the Plaintiff or 


ſe he is nonſuited, or a Verdict ſound againſt 


That the Defendant or Tenant in any Action, 
or for any Plaintiff in Replevin, with Leave of the 
Court to plead as many Pleas as he ſhall think fit: 
And if ſuch Matter ſhall, upon a Demurrer, be 
judged inſufficient, Coſts ſhall be given. Or if 2 
Verdict be found upon any Iſſue, for the Plaintiff 
or Demandant, Coſts ſhall be given, unleſs the 


Judge who tried the Iſſue ſhall certify, That the Defendant, Tenant, 
or Plaintiff in Replevin, had a probable Cauſe to plead ſuch Matter. 


Nonſuit for not de- 
claring in two Terms. 


13 Car. 2. cap. 2. : 


Sell. 2. Hed. 3. | 


By the Statute of 13 Car. 2. cap. 2. ſeſſ./2. ſeck. 3. 
it is enacted, That upon an Appearance to be entred 
with the reſpective Officer at the Return of the Writ, 
Bill, or Proceſs; if the Plaintiff doth not deliver 3 
Declaration againſt the Defendant, in ſome: Perſonal 


- 1 0 
. , Þ "x - 
a , " + — Li ? 6&3 7 . ing 


Action or Ejectment for Lands, before the End of the next Term follow - 


4 


* - 
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ing, then a Nonſuit ſhall be entered againſt ſuch Plaintiff, and the De- 


ſendant 8 Coſts. 

CUhere a Perſonal Action is againſt two Defe An AQion again 
antits, If they Plead ſeverally, and the Plaintiff be. ens vis plead fe 
comes nonſuit as to one, before he hath Judgment —_— ay 5 
againſt the other, he ſhall be barred againſt both: fore Judgment againſt 


But where there is but one Defendant pleads to Iſſue the other, how to be. 


as to Part, and demurs to the other Plaintiff 
to one, and proceed for the Hen H aintift may be nonſuit as 


1 *— 


am_—_— 
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Jon tenure is a Plea in Bar. Per Curiam 1 
21 Mod. Rep. 250. 2 Lf | 3 * 9 
RY T8. eien ml 53.0.4 * oy 
"When the Tenant pleads Non-tenure of the f; 1 
Whole, he needs not ſay who is Tenant : But if he truce of 1 
pleads Non-tenure to Fart, he mult ſet forth who is the. Whole. 
Tenant. x Mod. 1829. oY 55 2 
hat the Plea of Non-tenure is when in Bar, When in Bar, when 
and when in Abatement. 1 Mod. 250. in Abatement. — 
Non-tenure in Part, or in the Whole, is not Not pleadable after 
pleadable after Imparlance. 3 Lev. 55. Imparangce., _ 
In a Formedon againſt Baron and Feme, the Ba- The Feme received 
ron pleads Non-tenure; and found for. the Deman- * For * Pg 
dant; and now the Feme comes, and prays to be — 11 — — 
received upon the firſt Plea of the Baron, who Baron. 
pleaded Non-tenure, when ſhe might have traverſed 
the Gift; and he brought a Writ out of Chancery, de Attornato Recipi. 
endo for the Feme, and it was receiv d.  Cro. Eliz. 826. pl. 30. 


Now uler, See Forfeiture, 
Not-guilty, See Pleas: 


30 Notice 


_ cular Rules. 


' Facrepeamee, delt, 
e Alten Proviſe 


Both Plaintiff and HE Plaintiff and Defendant are both 
. 1 og dound at their Peril, to take Notice of 
neral Rules of PraRtice; the general Rules of Practice of this 


but muſt give Notice 


to each other of parti. Jr Rule Court; but if there be a ſpecial particu- 


| Defendant, he for whom the Rule is made, ought 
to give Notice of this Rule unto' the other; or elſe he is not bound ge- 
nerally to take Notice of it, nor ſhall be in Contempt of the Cour, 
although he do not obey it: Paſch. 24 Car. B. R. For general Rules 
are the general Practice of the Court, whereof every one muſt rake 
Notice, that hath to do there ; but particular Rules are made upon 


particular and extraordinary Matters happening in the Proceedings, upon 


the Motion of -one of the Parties made to the Court, of which the 
other may be ignorant, and therefore is to have Notice of them given 


We The Con is bound, 4 Officie, to take Notice of 
. N rt is bound, ex io, to take Notice 
Wr all Matters which do appear upon the Record de- 


of, ex Officio, and what ing before them, but of Matters Aehors, wiz. 


Times mentioned in the Record , they are not 
not bound, ex Officio, to do it. 21 Car. B. R. 24 Car. B. R. 
Notice need not be given, where the Perſon 


Need not be given to whom the Act is to be done, is certain. 


certain. F Y 1 Lev. 48. | 


Maſt be given of er. That Notice ought to be given of executing a 


ecuting a Writ of In. Writ of Inquiry of the Value of the Land, upona 


quiry, on a Grand Cape. Grand Cape, 3 Lev. 409. 


FE 


4 e The 


of Court made for the Plaintiff, or for the 


To ſearch the Almanack for Days, and: to compute | 


rc Xx 89 mFa@k«<<+* Gu © 


hes f 
| 4 


uct _ 
The Courts of Weſtminſter will take judicial No- . The Courts of wif. 
tice of the Order and Proceedings of Parliament, c will or tie . 


and their Committees. 1 Savnd, 133. ＋ and Proceedings 


6 Court is not bound to take Notice of the court not botind c 
ws le, but of the Old Exgliſh Style: 21 Car, tale Notice of the New 
B. R. For the Old is that Whiereby all Accounts in 9 

che Common Law are guided, ind not by the New which is Forcigti, 
and goes ten Days before the Engliſh Style or Account: The Old Style 

is called the Julian Account, and the. New Style is called the Gregorian ;' 
the former was made in the Time of Faliss Ceſar the Emperor, the latter 
in the Time of Pope Gregory XIII. 

The Common Law doth not take Notice of the . Common Law takes 
Intentions of the Party to do any unlawful Act, ex- r 
cept it be in Caſe © High Treaſon : Din. 44 Car. Ad; except in High 
B. R. For Man's Law is to regulate the Words and Treaſon. | 
Actions of Men, and not the Th6ughts, of which it cannot have Co- 
nuſance ; but God's Law extends ro the Thoughts, and tends to the 


Regulation of them alſo. E ; | 
I a Declaration be engroſs d, and put into tlie, When Defendant's 
Office, although it be nor filed, yer is the Defen- Nodes f mult coke 
dant's Attorney botind to take Notice of it : Mich. ration. * 
22 C. B. R. For it is the Duty of the Plaintiff's SSD ui 
Attorney, to put the Declaration into the Office, and the Officer in the 
Office is to file it; and though it be filed, yet may the Defendant's At- 
torney take a Copy of it. | 
None is bound by the Law to give Notice to Need not be given 
another of that which that other Perſon may other- my — By Mo” 
wiſe inform himſelf of: Mich. 22 Car. B. R. Except of. | 
he tie himſelf by ſpecial Covenant and Agreement 
to do it; for the Law will not put an unneceſſary Trouble upon any 
Man without his own Conſent. | 
No Man who is a Stranger to a Deed, tliat hath ,, Remiinder-Man who 
an Eſtate by way of Remainder, or otherwiſe, ſhall fic bis Enacs whe 
forfeit or determine his Eſtate by Virtue of any out Notice. 
Proviſo in ſuch Deed, unleſs he hath Notice of it. 
7 XR * 5 
Cahere a Man is bound to do a Thing by his Needs not be given 
own Bond, there needs no Notice, becauſe he hath of whats Manis bound 
obliged himſelf by his own Act to do it; but No- : 
tice muſt be given of ſecret Things, or Things to 
be done by a third Perſon. F | 
Jf one do commence an Action in this Coutt t iſque be join'd in 


| . 1 | B. R. and Plaintiff 
againſt another, and joins Iſſue, and yet doth not cieds not to Trial fa « 


proceed to a Trial in his Action, by the ſpace of a Year, he muſt give a 
whole Year next after he began his Suit, he ought Term's Notice. 
afterwards, by the Rules of the Court, to give the 

Defendant one whole Term's Notice that he will try his Cauſe, befofe he 
proceed to a Trial therein; Mich. 22 Car. B. R. For his Delay might 


Ne Occaſion to the Defendant to conceive, that he intended to 3 his 
8 | N ion 


2 


of the general Rules, and not of particular Rules made upon the Mo- 


Action fall, and ſo to neglect to make Proviſion for his Defence at the 
Trial; and therefore it is = Reaſon * he ſhould have more than or- 
dinary Notice in an extraordinary Caſe. | n 
: © or Tis: Jf Notice of Trial be given in London or Miadle- 
Les and Wade. ſex, and not tried that Sitting, the Plaintiff may try 
It the next Sitting, upon two Days Notice; but if 
not tryed at the next Sitting, then new Notice is to be given as at the 
ficſt, viz. eight Days. Per Magiſtrum Liveſay, & af, &. Paſch. 21 Car. 2. 
8 ̃ It a Cauſe doth continue four Terms, without 
898282 Proſecution before Iſſue joined, the Defendant is to 
cution; Defendant ſhall have a Term's Notice to plead, ©. before judgment 
have 's Term's Notice can be entered by Default: if after Iſſue joined, 4 
W . Term's Notice of Trial. Per Magiſtram Liveſay, & 
od Fo . oro on 
Notice of Trial maſt Tf Notice for a Trial be given to the Defendant 
be given to Petendant, himſelf, or to his Attorney, this is good Notice; but 
to his Counſel is nor if Notice be given thereof to the Counſel of the 
good. . Defendant, it is not a good Notice: Hill. 22 Car. 
| B. R. For Counſel are not bound to take Notice of 
ſuch a Warning for a Trial, nor to give the Client Notice thereof: And 
it may be, though one have been formerly of Counſel with the Defen- 
dant in other Buſineſs, or in the Cauſe to be tried, yet he may not be of 


"Counſel at the Trial; nor is it the Part of a Counſellor to ſolicit his 


Client's Buſineſs. Simile, 3 Julii 1650. B. S. | 

— Dok. The Plaintiff and Defendant are both bound to 
Jant bound to take No. take Notice of ſuch Rules of the Court, as do con- 
rice of ſuch Rules of cern the Proceedings of their Cauſe, at their own 
pourr as concern the Perils : Hill. 22 Car. B. R. For if they know them 
— - not, yet they may inform themſelves by their Coun- 


ſel and Attorneys : But this is only to be underſtood 


tion of either Party ; for of ſuch Rules there ought to be Notice given to 
the Party concerned, by the other for whoſe Advantage the Rule is made. 
Paſch. 2.4 Car. B. R. gt 
When a Matter or. Uhen Counſel are to argue a Matter in Law in 
Law is to be argued, Court, the Judges ought to have Notice thereof 
the Judges muſt have a given unto them before the Day, except it be where 
Day's Notice of it. the Court have appointed a ſet Day for it: Or if 
there be not ſuch Notice given, then the Cauſe is to be put in the Pa- 
per of Cauſes, that it may come on in Courſe to be ſpoken unto : Paſch. 
23 Car. B. R. And by putting it in the Paper the Judges have Notice; 
for they have a Paper of the Cauſes to be ſpoken to in Matter of Law, 
the Day before they be ſpoken to, by the Officer of the Court. 
3 oy Jf the Plaintiff or his Attorney do give Notice 
” a to a Solicitor unto the Solicitor of the Defendant, that he in- 
tends to try his Cauſe at ſuch a Time; this is a good 
Notice of the Trial, although it, be not given. unto the Defendant nor 


his Attorney: Paſch. 23 Car. B. R. For it is the Duty of the Solicitor 


to inform his Client of it; and if he do not, it ſhall be accounted the 
Folly of the Client, to entertain a Solicitor that is ſo careleſs in his 
Buſineſs, and in this Caſe there is no Default in the Plaintiff. The 

MY 


| Notice. 129 
The Plaintiff may if he pleaſe give the Defen- 
dant Notice _ qi 1 to * his Cauſe, 1 Phintif may give 
the ſame Day that he hath joined Iſſue wich the De- (oe Dir he win i 
fendant in the Can ro be ring vo nh them. 99 

Jf the Plaintiff gives the Defeadant Notice of x Plsintiff ei 5 
Trial for the Aſſtzes, and doth not proceed ac- tice of Tal K cb AL 
cordingly, he muſt before. he tries his Cauſe give _ == 14 . 
new Notice. x  -_ give ne 

I one be bound by the Rule of the Court, ro 
give unto another perſonal Notice of a Thing, it is If Rule of Court be 


not ſufficient that Notice be left at the Dwelling Nice armory 


houſe of the Party: Mich, 23 Car. B. R. For perſonal is oor ſufficient. 
Notice is Notice given to the Perſon of the Party | 
' himſelf, and not to another, or at the Dwelling-houſe of the Party; for 
Notice may be given there, and yet the Party may not know ic: And 
uſually where perſonal Notice is to be given for the Party to do a 
Thing, it is very penal to him if he do it not. 

Jt is ſufficient upon an Action of Treſpaſs and |... 
Ejectment brought to try the Title of Land, if the CT =. e- 
Tenant in Poſſeſſion of the Land, have a Copy of nant in Poſſeſſion, ſuffi- 
the Declaration in Ejectment delivered to him or 2 oat 
his Wife, although he be bur an under Tenant of the 
Land, and — no Notice thereof is given to the proper Tenant, 
or to the Owner of the Land whole Title is concerned: 23 Hill. Car. B. R. 
and Paſch. 24 Car. B. R. For the Poſſeſſion of the Land is only recovera- * 
ble in this Action, and that doth chiefly concern the Tenant in Poſſeſſion 
of it; and it is he properly in Law that is to defend the Title. 

A Clerk of Commiſſioners of Sewers is ſuch a * c 
Clerk as the Law takes Notice of. Hill 23 Car. B. R. ty of the acts No 
For he is an Officer appointed by Act of Parliament. che Commiſſioners of 
Q. Vide the Statute. : of Sewers. 

Tf the Panel of the Jury impanelled to try a 
Cauſe be returned, and the = 1 4 4 1 1 — . — 
or changed before the Trial, the other Party ought *b<n — 4 che Party 
to have Notice of it, otherwiſe it is a Surpriſal of mult have Notice of it. 
the Party: Paſch. 24 Car. B. R. For he may not by that Means be pre- 
pared for his Challenges, nor to prove them. | 

Jf che Plaintiff give Notice to the Defendant for OI 
a Trial, and there is no Jury returned to try the . Arif Fa tf 
Cauſe, fo that the Cauſe cannot be tried at the Day Jury be returned, he 
appointed, if the Plaintiff will afterwards try his muſt give che Defen- 
Cauſe, he muſt give the Defendant new Notice of nt de Notice. 
this Trial: . Paſch. 24 Car. B. R. Elſe the Defendant cannot be able to 
know againſt what Time he muſt attend to make his Defencez and 
there was no Default in him that the Jury did not appear. 

By the Courſe of the Court, the Defendant ought 
to have eight Days Notice, excluſive, of the execu- There ought to be 
ting of a Writ of Inquiry of Damages, as upon 2 N 
a Judgment by Default, Inquiry of Aſſets, &c. of Inquiry. a 


Trin. 24 Car. B. R. That he may prepare to give 
[Pel. 2.] 3P Evidence 


238 | Notice. 
Evidence to the Jury that are to inquire of the Damages for the Mii. 
gation of them. „ | | 


B.R. is 3 ders made, and of Things which are done at the 
fake Notice tis. Aſſies, although ir be by a Judge of this Court; 


This Court is not bound to take Notice of Or- 


at the Aſſizes. 7 
9 b becauſe he acts not there as a Judge of this Court: 


Mich. 24 Car. B. R. For the Juſtices of Aſſize, &r. do act by ſpecial Com- 
miſſions, and not as Judges of the Common Law of any of the Courts 
at Weſtminſter ; but the Manner is upon an Order made ar the Aſſizes, 
to get it drawn up by the Clerk of the Aſſizes, and to move the Court 
the next Term to have it made a Rule of Court ; and when that is done 
both Parties ſhall be bound by it. | | 
Chen either the Plaintiff or Defendant doth in- 
Either Party ought tend to move the Courr in any Matter which may 
to give Notice for what prove diſputable, the Party that thus intends to 
they intend to move, 7 * 
<1 when. move, ought to give Notice to the other Party, 
that he doth intend to move the Court in it, and 
to expreſs for what he will move, and when: Mich. 1650. B S. That 
he againſt whom the Motion is to be made, may not be ſurprized, but 
may have Time to provide, and may attend the Court to defend him - 
ſelf, and anſwer the Motion, which the Court will give him Time to 
do; ſo that if ſuch Notice be not given him, the Motion will be to no 
Purpoſe as to the deciding of the Difference in Queſtion. 
„It the Plaintiff do give unto the Defendant No- 
LP Ow, * tice for a Trial, before Iſſue joined in the Cauſe; 
its this is no good Notice: Hill. 1649. 5 Feb. B. S. 
For before Iſſue joined, there is nothing to be tried; and fo this is a 
vain Notice, and to no Purpoſe ; and ſo the Party, if he ſhould attend 
upon ſuch Notice, might loſe his Pains and Coſts. 
No Motion for Trial There cannot be any Motion made for a Trial at 
at Bar, till Iſſue be the Bar until Iſſue is joined; for until Iſſue joined 
joined. there cannot be any Venire tegularly made. 
If ® Cauſe be nor Ik che Plaintiff carry down his Cauſe to be tried 
cried at the Afiizes for at the Afſizes, and. it be not then tried by his own 
Plaintiff will bring it Defaulr, but for want of Time; it will not be ſafe 
down to the next Af. for him to bring it down again at the next Aſſizes, 
ſizes, Notice of Ti to try it, without giving of the Defendant new No- 
tice of this Trial; alſo if he do not bring it down 
to be tried at the next Aſſizes, and yet will try it at another Aſſizes aſter 
that, he muſt give the Defendant new Notice before he try it: Paſeh. 1650. 
Paſch. 1656. between Askue and Landye, 6 Mai, B. S. For, the Defen- 
dant may doubt whether he will try it or no, having deſiſted ſo long 
from trying it, and ſo might be ſurprized, if he ſhould not have new 
Notice of the Trial; or elſe be put to needleſs Trouble and Charge in at- 


tending, in Caſe he ſhould not try it; and the giving of new Notice is 


very little Trouble. 
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Notice. 


Jt is a ſufficient Notice for the Plaintiff's Atror- 
ney to tell the Defendant's Attorney, That he hath 

ut in a Declaration into the Office againſt his Client ; 
and he is not bound co give him a Copy of it: 
13 Nov. 1650. B. S. For there he may take 4 Copy 


ce? IN. 
Plaititiff's 4 


need only tell the De. 
fendant's, that he has 
lodged a Declaration in 
the Office, 


ol it; but uſually they do deliver Copies to one another of the Decla- 


ations and Pleadings in their Clients Cauſes, and 


omitted, ſo that now the Attorneys do expect it. 
Eight Days Notice is ſufficient to be given for a 
Trial to be had at any Aftizes in England, although 
the Defendant live in any Place in England. 
M one be bound by an 4ſſ»mpfit generally to do 
a Thing to another, he to whom the Promiſe is 
made, muſt give him Notice when he will have him 
to do it, becauſe it is in his Election when he will 
have it done; bur if he promiſe that another Perſon 
ſhall do it to him, there he to whom the Thing is 
to be done, is not bound to give Notice to that 
other Perſon when he will have it done, but the 
Party muſt procure it at his Peril: 13 Mai, 1651. 


it is very rarely | 


Eight ys Notice of 
Trial at Aon ſuf- 
ficient all-over England. 


If 4. be bound gene- 
rally to do a Thing to 
B. B. myſt give Notice 
when he will have it 
done. But if 4. pro- 


miſe that a third Perſon 


ſhall do it, he muſt pro- 
cure it to be done at his 
Peril. 


Paſch. B. R. For it 


may be he may not know that other Perſon, and there is no Privity of 
Contrat between them two, as there is betwixt the other two. 


See in the 2d Part of Inſtructor Clericalis, for the 
Rules of Notice, Requeſt and Demand, upon 4/- 
ts. | | 
See alſo Kees Tables, where Notice ought, to 
be given to the Heir, of his Father's Will. x Letw. 
804, 809. + | 
85 Hotte is not neceſſary to be given of an Aſſigu- 
ment by Commiſſioners of Bankrupts. id. 456. 


After a Ne recipiatur is entred into the Judges Book, 
ſo that the Cauſe cannot be tried at that Time, if 
the Plajnriff will try his Cauſe afterwards at ano- 
ther Time, according to fair Practice, he ought to 
give the Defendant new Notice before his Trial; but 


4 


Rules of Notice on 
Aſſumpſits, 


Where the Heir muſt 
have Notice of his Fi. 
ther's Will. 


Need not give Notice 
of Aſſignments by Com- 
miſſioners of Bankrupts. 


After a Ne recipiatyr 
entred, the Plaintiff in 
fair Practice ought to 
give new Notice o 
Trial. 


in Strictneſs of Practice he is not bound to give new Notice of it; for 
the firſt Notice is to ſerve for all that Term, and a Ne recipiatur ſerves only 
to hinder the Trial for that Day, whereon it was ſer down in the Judges 
Book to be tried; and it may be the Plaintiff would have tried it at 
that Day, had not the Ne recipiatur been entred to hinder him. Trin. 
1651. 5 S. This is to be underſtood of Cauſes that are to be tried by 
the Judges every Term, and ſome Days after the Term in London and 
Middleſex, and not of Cauſes to be tried at the Afſizes. 


Pne is not bound to give. Notice to another of a 
Rule of Court made againſt him, except Part of the 
Rule be, that Notice ſnall be given unto him of the 


Needs no Notice of 
a Rule of Court, uglcſs 
the Rule it ſelf order it. 


Rule: Trin. 165 1. B. S. For it is intended that his 

Attorney or Solicitor was in Court when it was made, and that he did 

take Notice of it ftom them; or elſe that there needs no Notice . 7 
- ale, 


240 Notice. 
" Caſe, becauſe that the Party ought to have done that which he was or- 


dered to do without the Rule made in the Caſe. * 
| Ik one give Notice of a Trial to the Defendant, 


Piers oof and yer doth not try his Cauſe ac the Day appointed, 


after Notice, a whole hut doth defer his Trial for longer Time than one 
Term's Notice muſt be Term after ; if after that he will try it, he muſt 


PAP Rey give a whole Term's Notice before his Trial; but if 
he try it the next Term after, there needs no new Notice; for if the 
Plaintiff try it not, then the Defendant may try it by Proviſo. 77in, 
1652. B. S. 8 | | | 
333 muſt give. Ik the Defendant will try the Cauſe by Proviſo, 
the Plaintiff Notice, if he ought to give the Plaintiff due Notice that he 
be will ery che Cauſe will try it, and may not take the Advantage of the 
by Proviſo. Notice formerly given by the Plaintiff. 1654. B. 5. 
Becauſe it lies ig the Election of the Defendant either to try the Cauſe 


by Proviſo, or not to try it; and the Plaintiff cannot preſume he will 


try it, being Defendant in the Action, except the Defendant give him 
Notice that he will try it. LET ERC 5 
12 Ik one give Notice to another that he will move 
© the Court in one Thing, and tells him in what; and 
2 Thing, at the Time he moves the Court in another Matter, 
and moves for ano- and not in that whereof he gave Notice that he 
cher,the Court will give would move the Court in; this is not good Notice 
the Motion. of the Motion, but the Court will give the Party 
| farther Time to anſwer the Motion: By Rolle Chief 
Juſtice ; For by ſuch deceitful Notice the Party concerned, cannot pre- 
pare to anſwer the Motion, and ſuch Notice is accounted no Notice. 
This Court is not bound, ex Oficio, to take No- 
tale Re nor pound t rice of private Orders made at the Council-Table: 
Orders of n By Rolle Chief Juſtice: For they are Matters but of 
| ao Is rticular Concernment, and not Matters of Law or 
publick Buſineſſes, whereof, as Judges, they are to take Notice, 

If the Plaiociff gives In the Cale of Xing and Xing, Paſch. 1659. lt 
wrong Notice of Trial, was held by the Court, That if the Plaintiff do 
and after gives a right give wrong Notice of a Trial, and after that gives 
_ . good. A tight Notice, but not timely enough, according to 

a9 the Rules of the Court; this is not a good Notice, for 
the firſt Notice is not taken for any Notice. 2. | 

How Notice of ; . Notice given in the Night of a Robbery by the 
Robbery to be given. Party robbed, with an Intent that Hue and Cry 

8 ſhould be made after the Felons, is good Notice ac- 
cording to the Statute, if it be given in convenient Time after the Rob- 
bery was done. By Rolle Chief Juſtice: For it may be it could not be 


given ſooner, 


20 


, 


If the Party gives 


It is not neceſſary to give Notice of a Robbery 


„Notice of a Robbery in the Vill that is next within the Hundred wh 
Vi red where 
che Hundred, is — * the Robbery was done, and unto that Place where 


it was done; for if the next Vill be out of the Hun- 


dred, yet Notice given there is good Notice, according to the Statute 


culhere 


of Wincheſter. Vide the Statute. Vid. Tit. ue and Cry. 
2 


7 


eher 7 AQ — be done by by a % * 
not by the riff, t — Genet? * tee Act 

pell in the Notice of the Deſendant as ot the e Pine by «Stranger the 
tiff; and theteſore the Plaintiff need not lay a No- n 1 2 


N 
1 412 pg: 5 pF Ro ce jp pl. 4 hog " 
e An not t — 
erer chete Locke de ee, Th 15. cel. Node 3 
Notice is not to be glyen ſo ſtrict Poll uA Cove- 


nant as upon a Bond, Which is Toi 
Cro. Fac. FA Oy 
Ik an ment be that he Defendib?that!; pay ay ſo 1504 
much as F. S. . harh paid, the Defendant at his Peril Wbete the Plalatiff 
ſhall inquire of him, and the Plaintiff is not. bound oogbt to. give Notice, 
to give _ : Bur . Peron is Afcogetfter not 
uncertain, there the Plaingiff, to entitle him elt to 
give Notice. Cro. Fac. 432. fl. 12, 433. = Afton, e 4 
here the Condition a -Bond was, af 45 End Where: 0 
of the Term ro deliver up the Poſſeſſion td. & B. his fen e 1 LO | 
Heirs and Aſſigns, 4. B. grants his Reverſion to C. Searle mp muſt erke 
= NO of . Terms demands the Poffef- e ar bis n 
n of the Obligar who had not delivered it : And after a Verd 
that the Breach aſſigned was not ſufficient, decauſc þ 4 N ous, 
that he gave the Defendant Notice that the Reverfion was granted to 
him. Curia. It being in the Condition of a Bond, it is at the Defen- 
dant's Peril to take Notice, being obliged to deliver it to him or his A. 
figns. Cre. Fac. 475. pl. 8. 
The Court will not * an Order of Seſſions An order of Scllions 
without Affidavit of Nocke to the Parties concerned. I queſh's wick 
5 Mod. „„ ich Affidavit of — 
Where a Member of a Corporation. is choſen in- | ta 
to an Office, there need not be any Notice given „ Where Notice ofa 
him, becauſe it ſhall be ſuppoſed that he was preſent Lan Fes 
at — Election. 5 Mod. 442. See Title By-Law. n 
Where a Reverſion or Remainder is granted where Notice muſt be 
clove ought to be Attornment, it ſhall now be good, giveg . 
by the Statute of 4 &-5 Anne, without Attornment; der, inflead of 2 — 
but in ſuch Caſe the Tougor ſhall not be prejudiced by ment, by che Statute of 
2 * Way mh Sale . dr Conor, or; e 
y Breach of any Condition for Non-payment of | befo! 
ſhall be given him of ſuch Grant by the F 1 bo ” Notes 
«This Court is to take Notice of a General Sta- 
tute, viz. ſuch an one as concerns the Publick ; for hes Mage " pound 
that is become a general Law, that every Perſon is oo - 
bound to take Notice of: Bur not of a particular 49G 


Noti 
Forfeiture. given ee is nov n. 


— as upon | a 


Statute, which concerns ſome particular Part of the Not ol Private. 
is. 5 [ae Perſons only, in their pri- 
ate Intere or publick Statutes are proved k 
by ſhewing che printed Stature-Book. But 1 parti- Rr gg agar 
cular Statute muſt be proved by an Exemplification 
or Copy examined * the Record it ſelf, and muſt be ſet forth particu- 


Lol. 2. 3 


= 


'F 
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. nor particular Ats. larly in All Declarations. and Pleadings : But upon a 
_— - ../_ general; At che Plaingiff, may ſay, That the Defen. 


dant did ſuch a Thing contra Jarmem. Statut in bujuſmodi cuſi eiu & prov 
ee Defendant ought.to have eight Days Notice, 
1. bos doe bade ind exeluſive of the Day that Notice was giyen, of the 
Middleſex, . Trial of the Plaintiff's. | ule, before, it, be tried in 
2» 9142 London or Middleſex, it he lives under .forty Miles 
from, rhente.;.. but if he liyes forty, Miles or above, 
' from chence, he ought, co have fourteen, Days No. 
{0949 1590 © 1 Tice excluſive before the Trial, that the. Defendang 
may have convenient Time for his Journey, and to prepare his Counſel 
and Witneſſes for his Trial: And if e be 


When if forty Miles 
diſtant. Wt! 77 93 989 


1 will ap poſs ors not given, the Court, upon Mation, will grant 2 

new Trial: Becauſe he was ſurprized in the Trial 

ie —— or ar Rar oper eo 

- ' Notice for the firſt If the Plaintiff gives the Defendant Notice, thar 

Term, is el. bee will try his Cauſe the firſt Sitting in the next 

Irlerm; this is a good Notice given, of the Trial, 
y. 


although he doth not LS: ſay upon what Day of the Month or 


when that Sitting will be; the Sittings being ſer up in the King's Bench 
Office, or at the Chief Jultice's Chamber, as ſoon as they are appointed 


by Mme Cher Wes. . alan 5: 5 
SL The Party that intends to moye the Court in a 
+ Motion is ca be given. dueſtionable Matter, ought to give, Notice thereof 
to the Party againſt whom he intends to move, or 


is not good: For the Counſel is not concerned to take Notice of any 
Thing but from his Client; nor bound to ſeek out his Client to give 
him Notice. | 3 BEN * 1 15 i 
here Notice is material, a general Premiſſoum 
deckt, ie prong i 15 non ignarus is not ſufficient; but it ought to be ſpe- 
cially alledged. cially alledged. 5 Rep. 999. | 
= 2 Where a Thing is to be done by the Plaintiff 
- ow ought himſelf, there Notice ought to be given; but other- 
* | wiſe in the Caſe of a Stranger. By Banks Chief 
| Juſtice. March 109. pl. 186. So likewiſe where a 
Thing lies in the Knowledge of the Plaintiff, there ought to be Notice. 
156. pl. 225. Cro. Fac. 150 pl. to. Where I am bound to make ſuch 


if I am bound to give you ſuchAſſurance as your Counſel ſhall adviſe, 
there Notice ought to be given to me. x Leon. x15. Caſe 141. Cre. 
Car. 137. EIS | 3 5 3 

Where Notice of Ulhere a Man promiſes to pay ſo much at the 
Marriage not neceſſary. Day of the Plaintiffs Marriage: Adjudged by three 
_ Jepins requifirus, is judges againſt one, that the Defendant is at his Peril 
? to take Notice of the Marriage; and /icet ſæpius re- 


8 
quifitus, without ſhewing the Day of the Requeſt, is good. Cro. Car. 34. 


J. 8. 35. 
mn 1 | Where 


0 Week it is: For the Defendant may inform himſelf of the preciſe Day 


to his Attorney or Solicitor, and not to his. Counſel; for ſuch Notice 


Aſſurance as 7. S. ſhall deviſe, I am at my Peril, to procure Notice; but 


SSA „ 


#45. 
Om 


— 


* * 


CUhere. upon Notice of Trial, the Defendant Wherb upon Notice 
makes Aflidavit that he attended with his Counſel f Trial, ene 
and Witneſſes, and the Plaintiff did not proceed to — 4 the Cole Nil 

. Trial, the: Court here will make a Rule for the Se- give him Coſts. 
5 D to tax the Defendant his Coſts, if he finds that Coſts oughr to 

e taxed. - | : . Fav 
| A . made 2 2 to be void if tbe Towhom Notice e 
Leſſee, his Executors or ns, did not repair with- Ne 
in ſix Months after Notice : Hi Notice 2 given 9 828 an KN 
to the Leſſee or Perſon intereſted in the Term, and not to an Under- Leſſee. 
although upon the Land. Cro. Fac. 9. pl. rt. „„ rv 
Apon a Promiſe to pay 100. upon Marriage, he Notice ſhall be intend- 
Jays a Requeſt, but doth not lay any Notice of the d fter » Verdi. 
Marriage, and yet held good: For it is a neceſſary Intendment, that 
-when after; the Marriage he requeſted Payment of the Money, that No- 
tice was given of the Marriage. Cro. Jac. 228. pl. 4. 229. 

Notice of  Incumbrances to him that purchaſes 
for another, ſhall affect the Purchaſer himſelf, Chanc. * 21 ſhall 
3 2 a e 

Notice to charge a Purchaſer, ought to be com- What Notice oughe 
pleat and perfect. Chanc. Rep. 291. | to charge a Purchaſog. 

_ TUhen the Defendant hath given the Plaintiff No- Both Plaintiff end 
tice of trying the Cauſe by Proviſo, the Plaintiff may Defendant may, gite 
alſo give him Notice of Trial, and both of them may 122 — 
return Venires, and ſeveral Records of N. Prius: But To be tried according 
il the Plaintiff's Writ of Diſtringas comes firſt to the 2 the firſt Diftringes 
Sheriff, he cannot execute the Defendant's Writ : But es in. 6 

if the Defendant's comes firſt, and he will not proceed to Trial, the 
Plaintiff may then bring in his, and proceed to Trial, if he thinks fit: 
The Words of the Writ of Diſtringas are, Proviſo ſemper quod fi duo brevis 
tibi venerint unum tantum corundem exequaris & retorw'. 

CUhere no Perſon is bound to give Notice of a De- No Perſon is bound 
vile to a Deviſee, he ought to take Notice of it at B.. „ 
his Peril. 4 Rep. 82. b. * 

Nuncupative Mills, See Wills. 


* 


* 


Nulante. 
. oo | 
See 3 Nuod permittat. 


3. TUſance fs either Publick oz Pzivate : Pub- Nuſance, what. 
N lick is where any Thing is erected in the | 
King's Þighwap, which any Man may remove, oz the Party 


map be indiced fo2 it: But a pavate Nuſance, is where any Man 
ſtoppeth his Metghbour's Lights, o; annoys him in any other Vanner 3 
an Action on the Tale, 02 an Aſliſe of Nulance, lies againſt A 7 


keaſoꝛ. | 
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fance and ought to be 


Sinking a Skip in » „ A Nuſance made in 2 Port or Haven by the 
Port, is a common Nu- ſinking of a Ship there, ought to be removed by 


the Owner of the Ship; and if he do not, he may 


removed by the Quner. be {dicted for it, for making a common Nuſance : 
21 Car. B. R. For it is prejudicial to the Commonwealth in hindring 
of Navigation and Trade. | | 


here the erecting a new Fair or Market in a 


Where ere&ing» Fair Town next to any other Fair or Market, ſhall be a 


or Market is a Nuſance, 
and where not. 


| Aion on the Caſe, 
notIndi&ment,lies for a 
private Nuſance · 


be preferred for 


Injuries. 


For Indictments — — 


Perſons prejudiced 
may remove a common 
Nuſance. 


o or an —_— 
ſtopping. of a Way 
8 che Pluintiff's Free- 


How a Common Nu- 
fance muſt be re formed, 
and how a Private Nu- 


ſance. 


Diverſity between 2 
Quod permittat, and an 
Action for a Nuſance. 


' Nuſance, and where not. 2 Saund. 173, 174. Vide 


Lutw. 69, 91. 

An Action upon the Caſe ought to be brought 
againſt one that makes a private Nuſance, and he 
ought not to be indicted for it: Paſch. 23 Cur. B. R. 
to be in the King's Name, and are preſumed to 
ces done againſt the Publick, and not for private 


A common Nuſance may be abated or removed 
by thoſe Perſons who are prejudiced by it : Paſch, 
23 Car. B. R. And they are not compellable to bring 
Actions to remove them. | 

An Action on the Caſe, or an Aſſize, at the Plain- 
tift's Election, lies for ſtopping up of a Way to 
his Freehold. Cro. Eliz, 466. ol 22. 845. pl. 32. 
520. 5 
Commune Nocumentum ſhall be reformed at the 
King's Suit; Privatum dampnum, by Action at the 
Suit of the Party grieved ; and a Treſpaſs made to 


| feveral Commoners is Privatum dumpnum only. 9 Ry. 


I13.4. 

The Diverſity between a Quod permittat, or an 
Aſſize for a Nuſance, and an Action upon the Caſe 
for a Nuſance is, That a Quod per mittat, and a Writ 


of Aſſize; are to abate the Nuſance ; but an Action on the Caſe, is on- 
ly to recover Damages : Therefore, though the Nuſance be removed, 
the Plaintiff is entitled to his Damages which accrued before ; and it is 


How to lay the Conti- 
axando in the Action. 


The Continuance is 


a ncw Nuſance. 


The Continuance is 
as the new creQing. 


A Man eres a Nu- 
ſance and lets it, the 
Continuance is a Nu» 
ſance in che Leſſee. 


againſt whom the 
fal. 35. 


Action well lies. Co. Fac. 373. pl. 3, 55 5. 18. Moore 
* "TY 


uſual in theſe Actions to lay a Continuando longer than 
the Plaintiff can prove, but he ſhall have Damages 
for only what he can prove. 2 Mod. 253. 

The Continuatian of a Nuſance is as it were a 
new Nuſance. 2 Lian. Caſe 129. And ſo was the 
Opinion of the Chief Juſtice Holt in Prior's Caſe. See 
Oo. Eliz. 402. pl. 11. 


Ulhere a Nuſance is erected in the Time of the 


Deviſor, and continued aſterwards, it is as the new 
erecting of ſuch a Nuſance. Cro. Fac. 231. pl. 10. 

A Pan eres a Nuſance and lets it, a Requeſt to 
abate it made to the Leſſee, who ſaid, That he had 
not any Authority ſo to do: Bur adjudged againſt 
him; for the Continuance is a Nuſance by the Leſſee 


CUbere 


Water run ſo Time out of Mind. Caria. If the Water by che Phintiff's Land 


Fac. 440. pl. 11. to the contrary, viz. That any Freeholder may erect a 


be committed to the Common Gaol for three Months, ment for three Months, 
or pay twenty Shillings ro the Poor of the Pariſh, Shilling 


- Tlihere a Nuſance" i levied in an Houſe, Wall, | An Aſc of NuGince 
c. to the Prejudice of another, and then it is alien. ,F£* PEMD rence, 
ed to another: An Action lies againſt him thar le- in. len to 


vied it; and alſo againſt the Alienèe for continuing of 13 Ed. 3. cap. 24. 


it. 13 Ed. 1. cap. 24. 


An Action on the Caſe lies not for a Common Nu. . Where an Aion lies 
ſance in the Highway; for if one may have it, every where 8 „und 


one may: But if any particular Perſon after the Nu- 


ſance, hath more Damage than another, an Action will lie: 5 Rep. 73. 
4, See 4 Rep. 18. 4. Yaugh. 341. For this the Law hath provided an 
apt Remedy, by Preſentment in the Leer or Turn, unleſs any Man hath 
a particular Damage; as if he and his Horſe, or his Servant and Horſe, 
fall into a Ditch made croſs the Highway, whereby he receives Hurt or 
Damage, or whereby he loſt his Service: Here for this ſpecial Damage, 
which is not common to others, an Action lies. Co. Lit. 56. 4. Cxo. 
Jac. 446. 4 Bulſt. 344- 5 „ 
Upon ſuch ſpecial Damage by a foundrous Way, Where the. Party 
an Action lies againſt a Corporation, or private — 1 ar paper] 
Perſon, that is bound to repair: But if a Townſhip where nor. 
not corporate be bound to repair, the Party quoad 
his ſpecial Damage is without Remedy. Yavgh. 340. See Cre: 
Eliz. 664. | 
| Caſe for ſtopping of a Water-Courſe, inceſſanter - 8 
dcarren. by his Land, by which his Land was drown- tb. fiopping of a Wa. 


ed and Graſs rotred ; but he had nor ſaid, that the rer-courſe, ( without 
ſaying, Ancient) where- 


had run there but a Year, if the Defendant had di- vis flowed. 

verted it, fo as he drowned the Plaintiff's Lands, an 

Action lies. 4 Leon. Caſe 305. | „; ”œũ̈iI 6. oi 
Ik a Man makes Cony-Burrows in his own . Ceſe lies not for Co- 
Land, which increaſe ſo much that they deſtroy his 8 N be e nl 
Neighbour's Corn; Caſe doth not lie for it: But the them upon his Ground. 
Remedy is to kill them upon the Ground. 5 Rep. 104. 
Alo, none but a Lord of a Manor, or the Par- 
ſon, can erect a Dove-cote de Novo If he do, it is © ; 
ge” in the Leet; but no Action lies for it: 5 Rep. 104. b. Co. 
Flix. 548. accord. Bur ſee the Caſe of Dewell and Saunders, in Cro. 


| Who may ere& a new 
Dove- houſe. 


Dove-cote upon his own Ground. See alſo Cro. Fac. 382. pl. 10. Moore, 
Leeren 3 1 ; 
Every Perſon who ſhall ſhoor at and kill a 1 
Pidgeon, ſhall by two or more Juſtices of the Peace, pidgeon, is Impriſon- 


or Payment of twenty 


I Fac. 1. cap. 27. ſect. 2. 1 Jar. 1. tap. 27. 
| ſect, 2. 


No ſpecial Nuſance need be aſſigned, when it Not to Gen 3 ſpeci 
appears to the Court to be a Nulance: 9 Rep. al Nuſance where it is 
$4 4. b. | | apparent. 


DLEVol. 2.] 3 R | Jt 
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An Action lies for 
an Inn-keeper againſt a 
Tallow - chandler, for 
ereQting of a Furnace 
near* his Inn, to the 
Nuſance of his Gueſts, 


For ſtopping of 
Lights. 


Þ' 4 * 
* ; 


Nuſance. E 

It lies for an Inn-keeper 97 a Tallow-chand- 
ler, for erecting and uſing of a Tallow-Furnace ſo 
near his Inn, that many of his Gueſts left his Houſe, 
and ſeveral of his Family became unkealthful : And 
though it was infiſted upon to be a lawful Trade, 
and cannot. be ſaid to be a Nuſance, the Court faid, 
Sic utere tuo ut alienum ne ledas. . Cro. Car. 570. pl. z. 
Cale lies for erecting of a Wood-Pile ſo near his 
Houſe, that he ſtop'd his Lights: And alſo for erect- 


ing of an Hog-ſtic, and keeping of Hogs in it, ſo near to his Parlour, 
that he loſt the Benefit of it. 9 Rep. 57.6. 58. 4. b. 


The four Things de- 
ſired to an Houſe, | 


An AQion lies for 
Matters of Neceſſity, 
not of Delight only. 


An ancient Brew- 
houſe in an High-ſtreet 
is no Nuſance, and 
why. | 


But a new erected 
One is. 


The four Things deſired to an Houſe, are, 
iſt, Habitatio Hominis. 
2dly, Delectatio Inhabitantis. 
3dly, Neceſſitas Luminis. _ 
qthly, Salubritas Aeris, 9 Rep. 58. bd. 


an Action lies for hindering of the wholſome 


Air; and alſo for corrupting of the Air: But it doth 
not lie for ſtopping of a Proſpect, which is Matter 
only of Delight, not of Neceſſity. 9 Rep. 58. b. 
here there hath been an ancient Brewhouſe 
Time out of Mind, although in Cheapſide or Fl:et- 
ſtreet, &c. this is is not any Nuſance ; becauſe it ſhall 


be ſuppoſed to be erected when there were no Build - 


ings near: But if a Brewhouſe ſhould be now erected 
in any of the High · Streets or trading Places, there 


it ſhall be a Nuſance, and an Action on the Caſe lies for whomſoever 
receives any Damage thereby: And accordingly, in an Action brought 
by one Robins, a Lace: man, in Bedforaſtreet, againſt a Brewer, for a 
Nuſance from the Brew-houle, to the Goods in his Shop, (it being a 
Brew-houſe of ten Years T4 the Jury gave for two Years Dama- 


ges ſixty Pounds. 


135, I 36. 


Lies againſt a Chand- 
ler for melting of ſtink- 
ing Tallow. 4310 


It lies where Damage 
s done to a Man's Pa- 
ſture Ground, by 2 
Melting. houſe. 


Irin. 8 V. C. B. See Palmer 536, 537. Hun 


UAbere it lies for an Inn · keeper againſt a Tallow- 


chandler, for melting of ſtinking Tallow ſo' near 
his Houſe, that it annoyed his Gueſts, .2 Roll. Alr. 
140, 141. Danv. 173. — Be 
It lies for melting of Lead ſo near to the Plain- 
tiff's Cloſe, that it ſpoiled his Graſs and Wood there 


growing, and he loſt two Horſes and a Cow de- 


paſturing there: Though this was a lawful Trade, 


and for the Benefit of the Nation, and neceſſary, yet this ſhall not ex- 
cuſe the Action. For he ought to uſe this Trade in waſte Places, and 
great Commons remote from Incloſures, ſo that no Damage may happen 


1 


to the Proprictors of the Land next adjoining. 2 Roll. Abr. 140, 141. 
Sce Hutt. 136. Palm. 536. e On Ot Og a 


An 


aun 2 , 8 a : = * 
S. S R 


1 


2 


tb 
99 
* 


* 
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An Action will not lie for -a Nuſance for which 
zo Mn bath « al Damage. rt 3356 Altar, © 
L Ts) £65: Deni Ando 2. 4 xy mae 
ow The King may pardon a tranſient Nuſance. What Nuſances may 
Paugh. 333 ue Fug ada be pardoned. 
_ Where Conies come into any Man's Land, he Any Man may ** 
may take them and make Profit of them. Cyo, Conies upon his on 
F Fre ia Land. on 
It was held by three Judges againſt one, That Erding of « Gate 
the erecting of a Gate croſs an Highway, which crofß an, Highway, is 4 
Gate might be opened and/ſhut by Paſſengers with „ 
Eaſe, is in it ſelf a Common Nuſance: For it is not ſo eaſy and free a 
Paſſage, as if there had been no Incloſure. Cyo. Car. 184. pl. 3. 185. 
Allo adjudg d, That every Perſon, may remove a 
Nuſance; and that the Cutting of a Gate ſer croſs , And any Perſon may 


an Highway, is lawful. Cro. Car. 184. pl. 3.185. OT BR. FJ 
| * 0 2 ” Te I ( bs © g 
cee 5 Evidence; 
_ 0 Witneſs. 
{ 43k 1 5 f 1 8 : . " 63 . — 5 


Cs of Juſtice are by the Common Law Common Law obli- 
3 | Drs ges Officers to take an 
| bound to take an Oath, for their dye Execu- Hd Bir ithels oak 


tion of Juſtice. Trin. 22 Car. 1. B. R. So careful is Execution of Juſtice. 
the Law to have Juſtice done to all Z = 
By Glyn Chief Juſtice: Trin. 1656. B. S. If Oath th g- iat Out: 
be made againſt Oath, in a Cauſe depending in doc ut wil 
Court, this 8 4 non liquet to the Court, which Oath 
1 true; and there the Court will take that Oath to be true, which is to 
affirm a Verdict, Judgment, or other Act of the Court, and not that 
which is made to deſtroy them for this tends more to the Honour of 
the Court, and to the expediting of Juſtice, e.. 
The Court will rather believe the Oath of the The Plaintiff hall 
Plaintiff, than the Oath of the Defendant, if there de ebenen 4 chin 
be Oath againſt Oath: Becauſe it is ſuppoſed, That 
the P laintiff hath wrong done him, and that the Defendant is the 
| hath : * Wrong» 


” 
* 


* 
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Wrong-doer, and may therefore be tather ſuppoſed ro ſwear falſly to 
protect himſelf from the Juſtice of the Law, than the Plaintiff that is 
| forced to fly to the Law, to obtain his Right, Paſch. 23 Car. B. R. 

' MED One that is to be a 'Witnels in a ' Cauſe, may 

„Tue Oths may be have two Oaths given him, one to ſpeak the Truth 
given to? Wiegen, do ſuch Things as the Court ſhall ask him concern. 
ing himſelf, or other Things which are not Evidence in the Cauſe ; and 
the other to give Teſtimony in the Cauſe, in which he is produced as a 
Witneſs. The former is called an Oath upon a Yojer dire, to ſpeak the 
Truth. Paſch. 23 Car. B. K. Ea 8 

. BF Ww Act made in the 5 O08 W. 3+ cap. 24. in- 

2 75 ei Las tituled, An AT requiring the Prackiſers of the Lam 5 
to take the Oaths, and take the Oaths, and ſubſcribe the Declaration therein men- 
ſubſcribe the Declara- fjaned, it is enacted, That if any Perſon, after the 
_— 25th of May, 1696. ſhall act as a Serjeant at Lay, 
Counſellor at Law, Barriſter, Advocate, Attorney, Solicitor, Proctor, 
Clerk or Notary, by practiſing in Manner as ſuch, in any Court what. 
ſoever, not having before the Time of ſuch acting, taken in the Court 
of Chancery, or King's Bench, or Quarter Seſſions of the County 
wherein he lives, the Oaths mentioned and appointed to be taken, by 
an Act made 1 V. & M. inticuled, An A# for the abrogating of the Oaths 


of Allegiance and Supremacy, and appointing other Oaths; and ſubſcribed the 


Declaration appointed to be made, in and by one Act made in the 25th 
Year of Car. 2. cap. 2. intituled, An Act for preventing Dangers which my 
happen from Popiſh Recuſants ; fuch Perſons ſhall incur all the Pains, Penal- 


ties and Forfeitures, mentioned in the Statute of 


Premunire. Proviſion and Præmunire, made 16 R. 2. cap. 5. 


The Quakers Aﬀic- By the Act of 7 & 8 V. 3. cap. 34. it is enadted, 
Ga inſtezd Of an That every Quaker, Who ſhall be required upon 
748 U, cap. 34 any lawful Occaſion to take an Oath in any Cale, 
ſhall inſtead thereof make his ſolemn Affirmation: 
J A. B. do declare, in the Preſence of Almighty God, the Witneſs of the Truth 
of what I ſay, (and then he goes on with his Teſtimony : ) Which ſolemn 
Affirmation is declared to be of the ſame Force, as if he had taken an 
Oath in the uſual Form. And if ſuch Quaker ſhall affirm falſly, and 
be thereof convicted, he ſhall incur the ſame Penalties as Perſons con- 
vided of wilful and corrupt Perjury do ſuffer. Note, This Act was con- 
tinued by another Act, made the 13 & 14 W. 3. cap. 4. for cleven 
Years, and from thence to the bg of the next Seſſion of Farliament-) 
* Upon the return of the Mandamus it appeared, 
en nor bound That the Plaintiff was 2 Quaker, and refuſed to rake 
his ſolemn Affirmation the Oath that all others take, upon their Admiſſion 
Er . 3 8 i into the Freedom of the Corporation., Curia. This 
30 Perſon hath a precedent Right to have his Freedom: 
The Quakers are uſually admitted in London upon their ſolemn Affirms 
tion; and ſo it was in this Caſe. 5 Mod. 492, 4-3. 
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4 FOR 
Oath. 
ꝗ Freeman of a City vr Corporation, ſhall not 
charged in any Judicial Court, for the Breach of 
an Oath which he rakes when he comes to be a Mi- 
miſter,” Citizen, or Member; yer if he acts contra- 
in Law annexed to his Freedom. 11 Rep. 98. 4. 
The Lords in all Cafes, where they are to be 
Witneſſes between Party and Party, opght to be 
ſworn. Cre. Car. 64. „ hf -: 
allo when they have 50 


been impleaded in Chance- 
ry, the Star- Chamber, or Court of Wards, they 
have always been ſworn. 1644. | | 

An Act for the more effeFual ſuppreſſing prophane Cur- 
fing and Swearing, made 6 & 7 V. 3. cap. 11. 


The Oaths of the Judges of both Benches.18 Ea. 
. Stat. 4» | 

: The Oaths of the Clerks in Chancery, and of the 
Curſitors. 18 Ed. 3. Stat. 5, 


One that is to teſtify on the Behalf of a Felon, 
or Perſon indifted for High Treaſon, or other capital 
Offence, upon an Indictment at the King's Suit, 
could not be examined upon his Oath fot the Prifo- 
ner againſt the King, bur he might be examined 
withour giving him his Oath. Bur now by a late 
Statute, made 1 Anz, rap. . they are to be ſworn; 
and if convicted of wilful Perjury, ſhall fuffer the 
Puniſhment to be inflicted for thoſe Offences. See 
Title CHitneſſes, .. h OTE 
-. The Teſt Act was made 25 Car. 2. cap. 2. and ſince 
by 1 V. & A. cap. 8. the Oaths of Allegiance and 
Supremacy were taken away: And an Act made to 
mer Acts. Alſo in 13 & 14 V. 3. cap. 

tuled, An AG for the further Security 15 his 


What Puniſhment for 
a Freeman of a Corpo- 
ration breaking of his 
Oath. 


4 


ry to it; this doth very much enforce his Amotion, and is a Cohditich 


Peers are to be ſworn 
to give Evidence in all 
Cauſes between Party 
and Party. 


80 alſo when ſued 
in Chancery, &. 


An Act againſt pro- 
phane Curſing and 
Swearing. 

6 T7W, 3. cap. 11. 

The Oath of the 


Judges. 


18 Ed, 3. Stat. 4. 
The Oaths of Clerks 
in Chancery, and Cut- 
ſitors. | 
18 Ed. 3. Stat. 5. 


Witneſſes ſhall be 
ſworn to give Evidence 
for Perſons indicted of 
High Treaſon, or other 
capital Crimes, 


Stat, 1 June. 
cap. 


The Teſt Ad, and 
the Oaths of Allegi- 


ance and Supremacy. 


* 


declare the Alterations in the Oath appointed to be taken by ſeveral for- 
6. there was made an Act, int 

Majeſty's Perſon, and the you 
flon of the Crown in the Proteſtant Line, and for extinguiſhing the Hopes of the 
pretended Prince of Wales, and all other Pretenders, and their open and ſecret 


Abettors, and for declaring the Aſſariation to be uſeclefs, and for appointing other 
Words in their Room. See theſe two Acts, 1 W. & M. and 13 & 14 
W. z. at large, what Perſons and Officers are bound thereby. 

See allo an Act made 1 Anne, cap. 22. intituled, 


An 4t to declare the Alterations in the Oath nd to R . A * 
be taken by the AF, intituled, An A? for the further the Oaths appointed 
Security of his Majeſty's Perſon, and the Succeſſion of the co oy 8 „ 
Crown in the Proteſtant Line, and for extingaiſhing the Hes 3 
Hopes of the pretended Prince of Wales, and all other Pretenders, and their 


open and ſeoret Abettors, and for declaring the Aſſociation to be determined. 
I. 20 38 Obligation. 


Phligation. 


2 — 
ondit 

See eve. 
1 warits. 


_obliges himſelf, under his Hand and Seal, 
to do and perfozin ſome Ad. 


One may uy he » Dune ought not to be ain her ms Wirnels to 
Wire de. krone prove an Obligation, or other „which he takes 
1 mnt 2 the Name of another: 21 Car. 1. B. R. For if he 
| might be ſo admitted, this would be upon the Mat- 

ter to ſuffer him to be a Witneſs to prove a Bond or Deed made to himſelf, 


which is not reaſonable ; for every Man is ſuppoſed to be partial to 


himſelf. 
Ak a Sheriff take a Bond of the Defendant for his 
* Defendant gives Appearance to the Action, upon which he is arreſted 
do not appear, the by him at the Plaintiff's Suit, and the Defendant 
Sheng. may, with tne doth not appear according to the Condition of the 
that Bond ; or may Bond, the Plaintiff may, by the Leave of the Sheriff, 
proceed by Amerce- ſue this Bond in the Sheriff's Name, and proceed to 
ments upon the Sheriff. Judgment upon it againſt the Defendant ; but with- 
out his Leave it cannot be done: Bur it is at the 
Election of the Plaintiff to ſue this Bond or not; for he may proceed if 
he pleaſe by Amercements upon the Sheriff, until he make a Return of 
the Writ directed unto him: Hill. 22 Car. f. B. R. For the Bond is only 
to ſave the Sheriff harmleſs againſt what may befal him, if the Defen- 
dant do not appear, and doth no way concern the Plaintiff, but by 
Agreement made afterwards betwixt the Plaintiff and him, of which 
the Court doth not take Notice, except they be moved in it; but the 


—_ oftentimes aſſigns over the Bond to the Plaintiff, to be ſued by 
im. 3 | 


3 k N Obligation is a Deed, whereby a Pa 
=. igation, what. 


| "Fax O gation. Fe 25k 
I. there be a Bond, and it ſays not to whom the 
Party is bound, it ſhall be exported by the Con- tie Condicinn. 
dition. 3 Lev. 21, 137. ee AB 5 7 
Jf a Bond be to che Sheriff for Appearance aq wr Bond for Appes- 
ſible, the Bond is ſingle ; but if the Defendant had | , 


| | rance impoſſible, 15 
pleaded the Statute of Sheriff's Bonds, it had been ſiagle. 
void by the Statute. 3 Leon. 74, . 5 8 
4 Bond taken by the Sheriff contrary to the Bond taken by Sheriff 
_— of Hen. VI. for the Defendant's Appearance, ff g 12 the Starucs 
An ＋ 79 cannot be delivered as an Eſcrow Bond cannot be de. 
unto the Obligee himſelf; bur it may be delivered to 8 yo r to 
another to the Uſe of the Obligee as an Eſcrow : 1 t may 
Trin. 24 Car. B. R. For the very Delivery of it to 3 
the Obligee himſelf, and his receiving it, makes it work as a Deed in 


the very Inſtant of the Delivery of it, according to the Effect of the 


Deed; but being delivered to another to the Uſe of the Obligee, it cau- 
not operate ſo, becauſe he is no Party to the Deed, nor can take any 
Thing by it, but doth only rake it as an Eſcrow, and as an Inſtrument 


to deliver it to the Obligee at ſuch Time, and in ſuch Manner, as was at 


the Time of ſcaling thereof agreed upon. Ste Title Delivery. 
Jf one be bound unto F. S. in an Obligation of | 1 
twenty Pounds, and in the Obligation it ſelf it is 1 be ether d 
thus, To be paid unto F. D. this Obligation is not void. 
good: Trin. 24 Car. B. R. For to J. S. it cannot be . 


ood, for the Obligor is not bound to pay him the twenty Pounds, in 


which he is bound, for the ſolvendum is to J. D. and to J. D. it cannot be 

ood: For if he pay him not the twenty Pounds he cannot (ue for it; 
or the Obligor is not bound unto him by the Obligation, and ſo the 
Obligation is void to all latents; and where a Deed can have no Opera- 
tion in Law, it is utterly void, and it is as if no ſuch Deed had been 
made. Sed Q. For I ſee no Reaſon why it ſhould not be a good Bond; 
it is a common Thing in Covenant: Or if it had been in the Condition of 
the Bond to pay Money to a Stranger, there had been no Doubt in the 


Caſe. 

Nn Debt upon a Bond to perform all the Covenants 1 
in an Indenture; the Deſendant pleads, that there 2 
are not any Covenants; to which the Court ſaid, that nanrs, the Bond is 


then the Bond was ſingle. 1 Lev. 3, 475. ſiogle. 
The Condition was to pay, and if he did not Condition to pay, and 


. - * if i © pa 
pay, then the Bond to be void. This Condition A. 2 2 1 


was adjudged void and repugnant. Bid. 77. Condicien — 
nant. 
Jf a Bond be to A. to the Uſe of B. B. cannot ſue Bond to 4. to the 


Uſe of B. B. cannot 


or releaſe this Bond. bid. 235. ſue 


N an Obligation be ſealed by 4. and B. and afrer- 4 and B. ſeal « Bond : 
wards the Name of C. another Obligor is interlined, fte ing ber inter- 


and he by Conſent of all ſeals the Bond, it is good good 2gainſt all. 


againſt all. 2 Lev. 35. 
Jt 


Bond. expounded by 


ä 
e 

'® —Y 

i 

* £ 4 
== 


If the Seal of one of -If three be bound 3j intly and ſeverally, and the 
ery eh ond u ve. SAL of ba is taken aueh, the Whole N hb 2 ten 
The Obligation, is If Money be not paid according to che Condition 
wr ie ie of , e ah therby 
or Condition Come a ſingſe Obligation; chat is, it ſhall, be taken 
as an Obligation without a Condition; For the Be: 
nefit of the Condition, which the Obligor might have taken Advantage 
of, by the Payment of the Money according to the Condition, is lof 
by the not paying of it, and fo it is deſtroyed, and the Obligation 
reſts in Force, as if it had no Condition annexed to it, Mich. 24. 
Car. B. R. | 7 . io 11 * 00 
 :. +... . An Obligation is a good Obligation, altho' it do 
it © Dis bool ink. ant 3 DE. Hill YAN B. S. 9 Feb. For the Date 
s not of the Eſſence of the Deed, but the Sealing and 
Delivery of it; for if the Sealing and Delivery of it be proved, although 
the Time preciſely of the doing it cannot be proved, yet it is a good Deed. 
ene e wjtn ; 20 Action of Covenant will lie upon a Bond, for 
a Bond. it proves an Agreement. Chanc. Rep. 294. 
rormerly Bonds were In ancient Time, as ſoon as Judgment was reco- 
damned , of ſoon. as Vered upon a Bond, it was damned, becauſe the 
Judgment was recover- Duty was changed into another Nature : But now of 
2 late there are ſo many Writs of Error brought, and 
Tricks uſed, that the Court will not ſuffer a Bond to be cancelled: But 
upon a Reverſal of a Judgment, a new Action may be brought upon it. 
6 Rep. 45. b. 46. 4. 


* 


of A A Bond was entered into, de Viginti & quadrant; 
HET libris, for Payment of twenty ho twe > Shil- 
lings: alſo it had an impoſſible Date: It was argued 
on both Sides upon a ſpecial Verdict, upon Non eſt Factum, but I cannot 
find any Judgment in it. See the Caſe 5 Mod. 281, 282, 283, 284, 285. 
| * A Bond is, Obligamus nos & quemlibet noſtrum Con- 
| R el z joint junctim: This is a good Bond, and expounded by 
Bond. * as Conjunctim. 3 _ Caſe - 74. 
bs ond was, tener: in ſeptuagent. & quinquagini. li- 
bak fiat“ biin, conditioned to. pay 5001, the Aden wa 
brought for ſeptingenta &. quinquaginta libris, and ru- 
led to be good. Cre. Eliz. 896. pl. 17. 
vemquegentis for Declaration upon a Bond of quingentis libris, and 
Ruemqueg | 5 
quingentis. the Bond ſhewn was quemquegent. libris, and adjudg d 
for the Defendant. (Vo. Fac. 146. pl. 5. 

4. bound to pay . 4 Man binds himſelf ro J. S. to pay him ſuch Mo- 
owed His co be. ney as his Brother owes him; and underneath was 
| written, that 4. the Brother of A. owed F. S. forty 
Pounds; and the Plaintiff avers, that he then owed him forty Pounds: 
And held, that the Action well lies; and that a Deed may refer to a 
collateral Matter, as a Bond to perform Covenants. Cyo. Fac. 561. pl. 20. 
1 Then a Man is to enter into a Bond for the 
into for Payment of P ay ment of a Sum of Money no Sum being men- 
Money, muſt be of tioned, ſhall be intended a Bond of double the 
Couble the Sum. Sum. Cro. Fac. 116. pl. 3. 1 


4 Debt 
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. 27 2 Og 
„„ 253 
f Debt Was brought for 600 l. and upon Oyer it was 
Sexaginta, and upon a Demurrer the Bill was abated. 
Z 
Debt ſor 61. 135. 4 4. and the Bond was upon Oyer 8 
in Viginti Nobulis, and held good. Cro. Fac. 203. pl. 4. itt Nebulis, good. 
2 Bond was entred into, in Piginti litteris, and 
held ro be void. Cro. Fac. 203, pl. 4. | | 
An Hallian Bond in Seſſanta for Sexaginta, and good. 1 6, 


208. pl. 2. 3 7 
Jn Quinquageſſimis for Quinquaginta, and held good. 


Sexagint 4 for Srxeents, 
naught. | 


Viginti litteris, void. 


O. Fac. 290. pl. 8. | | n 
Trigintate for Triginta, and held good upon WIEN 
a Demurrer. Cro. Fac. 209. pl. 17. Cro. Fac. 355, pl. 10. 
ey! 2 there is joint and ſeveral. Cro. Fac. e OO 
Sexinginta for Sexaginta, afcer Demurrer, held ſe = | 
that the Bond was good, and the Words all one in ea 
Intendment. C70. Fac. 338. pl. 2. | 
Zeregentate was held to be inſenſible, and a void rmregentare litris. 
Bond. Cro. Fac. 603. pl. 28. ; 
Thzety Ponds for thirty Pounds upon Oyer 
and Demurrer, adjudged for the Plaintiff. Co. Fac, Threty Ponds: 


, e 

Tredecem ſhall be taken thirteen. Co. Car. 386. Tredecem. 

44 / Sm . | 

P The Plaintiff declares for Quinquaginta libris, and SY 
upon Non eſt factum the Bond was found to be Quin- De 
ginta, and held to be good. Cro. Car. 416. pl. 4. 
By the Statute of 4 & 5 Anne, cap. 16. For Amend. How to have Bail. 
ment of the Law, it is enacted, That where the She- g — 1 
riff, or other Officer, takes a Bail-Bond upon an tute of 4&5 Anne, 
Arreſt made upon any Perſon, upon Proceſs iſſuing 
out of any of the Courts of Record at Weſtminſter, the Sheriff, or other 
Officer, fall, at the Requeſt and Coſts of the Plaintiff in ſuch Action, 
or of his lawful Attorney, aſſign to the Plaintiff the Bail-Bond, or other 
Security taken from ſuch Bail, by endorſing thereof, and atteſting of 
it under his Hand and Seal, in the Preſence of two or more credible 
Witneſſes ; which may be done without any Stamp, provided the Aſſigu- 
ment ſo endorſed be duly ſtamped before any Action brought thereupon. 
And if the ſaid Bail-Bond or Aſſignment, or other Security taken for 
Bail, be forfeited, the Plaintiff, after ſuch Aſſignment made, may bring 
an Action in his own Name. And the Court where the Action is brought, 
may, by Rule or Rules of the ſame Court, give ſuch Relief to the Plain- 
tiff and Defendant in the original Action, and to the Bail upon the ſaid 
Bond, or other Security, as is agreeable to Juſtice and Reaſon : And 
ſuch Rule and Rules of Court ſhall have the Nature and Effect of a De- 


feazance to ſuch Bail-Bond, or other Security for Bail. 


22 2.] | 37 A Bail⸗ 
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4, Ball Bond is entredb into] co; apprer abe fit 


Day of Michablnus Termi Ilie Dotendant dies the 


Term for his Appear tenth of November; and the twelfth of November the 


ange. | 
tion, the Suit was ſtajd\' paying of Ooſts For! the- Plaintiff. was at no 
Damage upon the Defendant's | 


Bond is aſſigued over, and ſued : And\upon aj Md- 


t appearing«the firſt: Day af the Term; 


for if he had appeared, and filed Bail; ches Plaintiff could not have: 
| cried his Cauſ = Term; ſo then” the Deſendant dying within the 


Term, the Bail ought (as well upon the Bail- Bond, 
put in Coutt to the Action) to be diſ charged: 


How it is where the 


Party renders .bimſelf 


before the Day into Cu- 
ſtody. Ree, 


. 


as if they had boen 


. The Defendant was arreſted, and gave 2 Bail- 
Bond to the Sheriff, and before the Day he rendred 
himſelf to che Marſhal. Cunia. Fhis may be record · 


ed; and it ſhall” be a good Bar 40 the Action brought 


upon the Bail: Bond: But the uſual Way is: to put in Bail before a Judge; 


How the Bail- piece 
to be difcharged. 


Where an Obligation 
once forfeited, cannot 
be ſaved. 


Where Debt may be 
brought upon a foreign 
Bond. 


and afterwards- for the Defendant to tender himſel 
in Diſcharge of his Bail, and to get his Baił piece to 


be filed and diſcharged upon Record: Which ſee in 


a 0 5iodies sf. 3 
An Obligation once forfeited, cannot be ſaved by 
any Act or Releaſe made or done to a Stranger. 
3 HD 0ͤ¶—M— 12s! 
An Action may be brought here or in the Admi : 
ralty- Court upon a foreign Bond: And the Reaſon 
why it may be brought in the Admiralty-Court, is, 


becauſe if the Witneſſes live beyond ſea, it may be examined there 


3 Leon. Cale 314. 


Oath muſt be to the 
Loſs of a Bond, to in- 


title the Chancery to 


Juriſdiction. 


Where the Condition 
is void, the Bond is be- 
come ſingle. 


An Action upon a 
Bond dated beyond · ſea, 
may be laid any where 
in England. 


at any Place beyon 


Dath muſt be made of the Loſs of a Bond, to 
intitle the Chancery to Juriſdiction, elſe the Party 
is intituled at Law. Chance. Rep. 231. See Title 
Chancery. =» | r | 
here the Condition is nonſenſical and void, the 
Obligation is become void and without Condition. 
2 Bulſtr. 133. 

Debt upon a 


Bond dated at A. the Declaration 


ſuppoſes it to be made at A. in Suffolk ; the Defen- 


dant ſays, That A. is in Treland, and that there is 
not any ſuch Place or Vill as 4. in England. And 
upon a Demurrer held, That although it bears Date 


” 


d- ea, yet the Plaintiff may for Trial alledge it to be 


made in England, Cro. Fac. 76. pl.5. » 


Two bound them- 


ſelves, or any of them, 


oint or this was joint or ſeveral? And held, That it is at 
the Pleaſure of the Obligee to ſue them jointly ot 
ſeverally; and Era 


this is either j 


ſeveral, at the Pleaſure 


of the Obligee. 


Two bound themſelves, or any of them, their 
Irs, &c. Whether 


Heirs, Executors, or either of their 


nd Vel here are all one. Co. Ja. 
322. Pl. 5. 


Che 


0 2 =-= 21 Amy © 


I +335 een, * 


Edmard, 5 ond cory 355 


Tis Bond, ee, by che N 
his Name 4 apd ub ribed 3 and e 2 
45 upon "wy pp | | ere ict for the amr and the Action 


aintiff, he cou 
Court ſaid, That he ought to have brought 


Action e to. . the Bond: And. eee for the Defendant. Cro, 


72 640. Pl. 
Two, are; bound in a Bond: Judgment and Execu- Where two are bound 
tion is 7 againſt one, whereupon he Len, and as ge 15 fut 


Sheriſl ſuffers him co. eſcape ; the other is ſued, fred W eſcape; che 
2 pleads this Matter; and hug dged no Tug be- | other is ſued and pleads 


cauſe Execution againſt one without Satisfaction is — lea. 


Bar, hut he may ſue the other: an alchough by this Eſcape the 
Ee may have his Action a tl the Sheriff, yer that ſhall 80 de- 
the ot 


prive him of his n Reg "EF eee Cre, Car. 75. fl. 4. 
196 15 5 781. 5 14. 538. 


not — Judgment : But the rovy — 


and nevghe, 
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Saf vu : wo a F 4 , : 


Pere can be no Octupancy by any Perſon, of 

any Thing which another harh a preſent 10 See 
Right to poſſeſs. Yaugh. 189. 

Occupancy by Law —_ be of Things which Of whit Things ic 
have natural. Exiſtence, as of Land, &c. not of u be, ano of age 
Things which had their Beings from Laws and Agree- 
ments of Men; as Rent, Common, Advowſon, Fair, Market, Tithes, Ge. 
or any Thing that lies in Grant, and cannot paſs without a Deed ; for 
| every Occupant muſt claim by a que Eſtate, and 
aver the Life of Ceſtuy que vie. YVaugh. 190. 

None ſhal] be an Occupant but be that is in Who ſhall be an Oc. 
actual Poſſeſſion. 3 Leon. Cale 61. fd. 36. * 

There can be no Occupancy of a Copyhold Eſtate, No Occupancy of « 
| becauſe there cannot be a Tenant of a Copyhold Copyhold Eſtate, and 
by Surrender and Admittance. Modern Caſes 66. way. 


How to be claimed. 


To every Occupant of Land, two Things are neceſſary : 


I. Poſſeſſion of che Land, which was void, and Wha Things are ne- 
without an Owner. ceſſary to make an Oc- 


II. The having of the Freehold to avoid an Abei. ener 
ance. Vugb. 191. 


A Man 


f -” 


23:6  _ Decupant and Occupancy. 
Moſt be et. vid 2 Han canriot be ati Occupant" but of a void 
roles. Poſſeſſion, or of a Poſſeſſion of his own ; an Entry 
A bers Entry willnot or Claim will not do it. Yaugh. 192. See Carter 65, 
77 e RE ee 


Vy j Nr 2 ' | | 3 2 = owt x i; N 


} 


Tes Sorts of Oct · I. TUhere there is Poſſeſto varus, 28 when Tenant 
Pagey. fe” par auter Vie dies. Carter 65. wo C2IS7R BB : 
1. cubele 


makes a Leaſe for Years. bi. . 


JO Tenant pw iter Yic makes 4 Leaſe for Year 
_ K Ocrngane and dies : the Leſſee for Years is occupant Nolen; 
oY 

It is not every Poſſeſſion that will make an Oo. 


What Poſſeſſion will 
maintain anOccupancy. . 


Ry tain Treſpaſs, without any farther Entry. ibid. See 

for Occupancy, 2 Aeb. 250. pl. 29. 285. pl. 58. W 
| . After ſeveral Controverſies which formerly hap- 
How Occupancy 15 pened about Occupancy, came the Statute of Fraud, 


ſettled, by the Sta- 
VV. 


juries. 5 
1 en by the Party ſo deviſing the ſame, or by ſome 
perſon in his Preſence, and by his 2 Directions, atteſted and ſub- 
feribed in the Preſence of the Deviſor by three or more credible Mit. 
neſſes: And if no ſuch Deviſe thereof be made, the ſame ſhall be. 
chargeable in the Hands of the Heir, if it ſhall come to him by Res- 
ſon of a ſpecial Occupancy, as Aſſets by Diſcent, as in Caſe of Lands 
in Fee-ſimple : And in Caſe there be no ſpecial Occupant thereof, 
it ſhall go to the Executors or Adminiſtrators of the Party that had the 
Ev thereof by Vertue of the Grant, and ſhall be Aſſets in their 
Fo Ont | 


— 


Oklite and Pffucer, 
6 N Path. 


Se Indictment. Plea and Plea- 
(King. dings. * 


Giles e Crue ae DE Chief Cryer of this Court hath his 


"M-. 


B. R. is a Patent Office, Office by Patent from the King; and this 
ay be granted Office may be granted in Reverſion : 
| Paſch. 23 Car. B. R. For this is the 
King's own proper Court, where himſelf uſed - 
1 | it 


and may be granted in 
Re verſion. 


e 


there is ho Poſſeſs vacid, a8 Where Tenant pur avter Yi 


cupancy; but ir muſt be ſuch an one as will main- 


| auter Vie ſhall be deviſable by Will in Writing, ſign- | 


: 1 | : ® " 
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ſit in Perſon, and it is for his Honour to have ſuch Officer by Patent? 
and it may; be granted in Reyerſion, becauſe it is but a miniſterial 


place. 0 


An Officer of the Court is ſuppoſed, and ought Pi. of 


tb be every Day ia Court: 1 Lev. 2. See eund. 

ůi Go fd ok, oe ag 

As to an Officer of the Coutt charged with 4 

fault, which he could not binder: And. 
Chat a Judicial Office may be executed by a De- 

puty. Did. 76. | r 


It an Officer for Life commit a Forfeiture, he in 


Reverſion ſhall haye the Advantage of it, 74d. 2. 
Lev. 71. See eund. 150. and 3 Lev. 245, 288. 
Uhse may go into the Office of Cuſtos Brevium 


“ Rotwlor. in B. R. See Raym. 5 3. 


That che King may grant an Office forfeited be- 
fore any Office found. 3 Lev. 200. | 


A an Archdeacon grant the Office of Regiſter 
for Money, the Office is fotteited to the King, and 
not to the Biſhop. bid. 389. 3 
Fozkeiture given generally by the Statute, the 
Forfeiture belongs to the King. bid. 290. _ 


Piuelcription in an Office to he exerciſed by ſour 

Perſons, to be named by the King from Time to 
JJ 
The Office of Aſſuragce cannot enſure the Life 
of one that hath an Office for his Life, as it may 


do the Life of one that is at Sea, or beyond Seas, 


and employed in Merchants Affairs: Mich. 1649. 


puty. 


Officer of the court 
be daily 


there. _ 


Officer charged with: 
_ a Fault he could not 
Hinder. ee 


10 


Judidz1 Office way 
be exetuted by De- 


If Officer for Life 
commits a Forfeiture, 
he in Reverſion ſhall 


have the Advantage, 


Who may be in the 
Office of Cuffos Bris 
ium. 23 5 55 i TS; 


Tue Ki may grant 
an Office freie. be; 
fore Office found. 

Office of Regiſter 
granted for Money, is 
forfeited to tlie King. 


Forfeitures given ge· 
nerally by Statute be- 


long to the King. 


Preſcription in an 


. Rae to be exerciſed by 


our Perſons, to be na- 
med by the King, good. 

_ Aſſurance Office 
cannot enſure the Life 
of a Man who has an 
Office for Lite. 


B. S. For they have no Power to enſure. the Life of any, but in caſe 


of Merchants Affairs, by the Stature which gave 
which is the Statute of 43 Elin. 
Al Offices of Truſt muſt be-perſonally occupied. 
unleſs granted to be occupied by a Deputy; but 
Offices of perſonal Truſt cannot be aſligned,. for the 
Truſt (which any Man may have) is not perſonal. 
Vaugh. 18 1. Abs, 


llhoſoever ſhall ſell any Office or Deputation of 


any Office, which concerns the Adminiſtration or 
Execution of Juſtice, or any Clerkſhip in any Court 


of Record, wherein Juſtice is to be adminiſtred ; or in 


them their Power, 


Offices of Truſt muſt 
be executed perſonally, 
unlefs otherwife grant- 
ed; and cannot be af- 


„ 


The Statute againſt 
Buying and Sclling of 
Offices. TON 

5 F 6 Ed. 6. cap. 16. 


* 


any of his Majeſty's Cuſtoms (and ſeveral other Offices therein mentions 
ed, belonging to the Crown) that the Seller ſhall not only loſe all his 


Right. and Intereſt in and to the Offices 
from holding the fame. 


; but the Buyer ſhall, be diſabled 


This ſhall not extend to the two Ch. Juſtices, or the Juſtices of Aſſize. 


DL Vol. 2, | | 3 U 


4 


How 


* | 
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How the Great Of- 


ficers, and Lords in 
Parliament, ſhall be 


\ 


placed. 2 
a 31 N. 8. cap. 18. BY" 
The Ad of 9 ame, 


gives One hundre 


ounds againſt the Of- 
ficer who preſides at 


OE Parl., Parliament, ſhall be capable ro be choſen in the 


fame Office for the Year immediately enſuing, and 


ment, and continues in 


4 and obſtructs 


Eleſtion of ano- 
ther. 


lawfully obſtruct and prevent the chooſing of another Perſon to ſucceed 
in ſuch Office, at the Time appointed for the making 
he ſhall forfeit one hundred 
of Suit, one Moiety to 


for the ſame. 


| The Statute extends 
as well ro the Offices 
in the Eccleſiaſtical 
Courts, as to the Offices 
in the Common Law 
—_ 6 6 

D. 6. „16. 

= Officer, for Life 
accepts of another 
Grant thereof to him 
and another; this is no 
Surrender of the firſt 
Grant. 


A Grant of an Office 


for Life to two, which 
uſed to be granted but 
to one, is a void 
Grant. | 


Life, is a void 
248. pl. 2. 249- 


Where Actions ſhall 
be brought againſt Ju- 
tices, Conſtables, &c. 
for Matters done in their 


Offices. 21 Jar. Cap. 12, 
To plead the General 
Iſſue. 


And have double 
Coſts. s LO BEG 


Law provides, Th 
their neceſſary Defence. | 


= ” [4 X 


acted, That no Mayor, Bailiff, or other Officer, 1 


Grant, by the Statute, againſt the Succeſſors. Cya. Co. 


or a Verdict for the Defendant, he ſhall have double 


ſponſible for Miſdemeanors in their Offices; yer the 
at they be not put to greater Trouble than need for 


How the Great Officers, and Lords in 
ſhall be placed. 31 H. 8. cap. 10. 
By an Act of Parliament made 9 Anne, it is en- 


15 ö Lr 
* - = : ». 1 Y 
- * Xa 


who preſides at Elections, and returns Members to 


when ſuch Officer is to continue for a Year, and un- 
til another Perſon be choſen and fworn into ſuch 
Office; if any ſuch Officer ſhall voluntarily and un- 


of another Choice, 
ds for eyery ſuch Offence, with Coſts 
the Queen, and the other to him who will ſue 


All the Offices in the Eccleſiaſtical Courts, ate 
as well Offices intended within the Statute of 
5 Ed. 6. cap. 16. which reſtrains the buying of Offi- 
ces, as any other Offices in the Courts of Common 


9 


Law. . Cy Fac. 269. pt. r. N 


An Officer for Life accepts of another Grant of 
the ſame Office to him and another: This is not 
any Surrender of the ficſt Grant. Ce. Car. 259; 


The Office of Officialty of the Archdeacon of 
Leiceſter, and the Office of Commiſſary of the Bi- 
ſhop of Lincoln, are antient Offices, and were always 
granted to one Perſon : And a Grant of thoſe Offices 
ro two, where they were only grantable for one 


Acklons brought againſt Conſtables, or other Of- 
ficers of Juſtice, for a Thing done by Virtue of their 
Office, ought by the Statute of 2.1 Fac, cap. 12, to 
be brought in the County where he is Conſtable or 
Officer, and not elſewhere; to which they may 
plead che General Iſſue, and give the Speci 


the ue ; ial Mar- 
ter in Evidence : And if the Plaintiff be nonſuited, 


Coſts; becauſe Publick Miniſters of Juſtice ate fa- 
voured in Law. And though by Law they are rc- 


Ver Oy ere oeouGny” I” VO OY 


This 


--._______ Office and Officer. 
' This Stature of 21 Fac. 1. cp. 12. doth not ex- 
tend ro Eccleſiaſtical Officers, bur only to temporal 


Marters, as to the giving of double Coſts. Cre. 
An Officer is not guilty, though 
erroneous. 8, Lu . 1562. 3 nw | 


the Proceſs is 


pow to plead where the Action is brought - 
gainſt the Officer, Judge, and Plaintiff, in an inferior 


- agdinſt che 


urt, ſuppoſing the Matter to riſe extra Juriſdictio- 
nem: Latw. 937. 1560. But where the Actions 
will lie, ſee 1566, 1567, to 1569. S l 


An N 
from the Court, without ſhewing it to be 17 


diftionem Curie. It is good for the Officer. 2 Lev. r 31. 
A Judicial Office is granted to two, & alteri egrum 
junk im & divifim for their Lives, & eorum alteri- 
us dintius vivemis, is good; and when one dies, they 
make but one Officer; and till another js made, 


ſuſpended : As where two Sheriffs, one dies, the. ather cannot act till 


another is made. 11 Rep. 3. 4. 6. 


A Grant of a Judicial Office in Reverſion is 
void. So ir is if it be part Miniſterial, part Judicial. 


Itia. 1 | TW 

{here an Office of Truſt is granted to two for 
their Lives; by the Death of one the Grant is be- 
come void : But if it were . eorum dintins. viventis, 
it is not; for there the Survivor ſhall be the Perſon 


to whom another ſhall be added. xr Rep, 3. 4. b. 4.4. 


Aſempſi lies for the Profits of an Office againſt 
me who hath no Title. 2 Lev. 245. 
here a Man preſcribes co an Office, and the 


Profits thereof, he ought to ſhew it to be antiquum 
© Officium. Co. Fac. 666. Ps Oe RP hu 
2 Fee may belong to an antient Office, and Debt 
willlic foe it, Lain af, oo oi oi ft; 
here an Action is brought againſt an Officer, 
or his Aſſiſtant, for executing of a Capias ad Satisfa- 
ciendum, he need not ſet forth the Judgment, but 
only the Writ and Warrant; becauſe he is an Offi- 
cer of the Court to execute the Proceſs of the Court: 


4 cal Office 


Officer of the Admiralty juſtifies by Wartane | 


void. 


8 
This Statute doth 


not extend to give dou- 


ble Coſts to Eecleſiaſti- 


rs. 
21 Jac. 1. cap. 12. 


Erxroneous 'Proceſs 
doth not make an Of 
cer guiley, x.. 


How to plead whe 
the Action is A 
Judge, Off. 
cer, Oc. in an Inferior 
Court. 


What is m good Ju- 
ſtificat | 


ion for an Off- 
21,1% 


Cer. 


One Judicial Officer 


dies, the other cannog 


aQ till another is made. 


Survivor's Vote is 


Gratit of a Judicial 
Office in Reverſion is 


._ Office of Truſt grant- 
ed to two.: W 
Death of one makes it 


here 
veid, and where nor. 

Aſſumpſit lies for the 
Profits of an Office. 


Where a Man pre» 


ſcribes to an Office,” he 


ought to ſay nig 

eius. 
Debt will lie for a 

Fee to an antient Office. 


How an Officer that 
executes the Proceſs of 
the Court, ſhall juſtify 
ina an Action againſt 
him. 


And if the Proceſs be erroneous, or there is no Judgment to ground the 


Proceſs 


n; yet the Officer ſhall not ſuffer, for he doth but his Duty 


to obey the Court, who will protect him. But if the Action be brought 
againſt the Plaintiff in the Execution, he muſt plead his Judgment. 
Hill. 5 V. & M. B. R. 


There 


260. 


** 
” 


- 


- " The Officer ſhall be 
excuſed, tho the Plain- 
tiff is liable. 


the Proceſs of the 


County-Clerks Office 
cannot be granted by 
the King. 52 95 


How to plead an 
Office. Where to ſay 
Antiquum Officiam”: And 
| Where co preſcribe. 


- 


A Grant of an Office, 
| Nam din ſe bene geſſerit, 
is for Life, 9 


How an Office may 
be granted by a com- 
mon Perſon in Rever- 
ſion, after a Life in 
4. phi 


* 
* 2 
* * — wd + # 47 


A Grant of a Biſhop's 

Regiſter to an Infant, 
Holend . after the Death 

of the Officer in being, 
is good. | 


The Office of Mar- 
ſhal, not grantable for 
„ 


ED 
Where Non - atten- 


dance ſhall be a For- 
feiture of an Office. © 


Office and Officer. | 
z * r 9 4 Cx": "2 «i | 75 N ” | 
tered, ang after. 


wards Execution is ſued our, thereupon and 


 quum Officium. 10 Rep. 59. b. 


4 
* 


4 . 


_ There a judgment is illegally-en 


execu· 


n tea, the Officers who execute it are excuſed; but 
the Plaintiff is liable: For the Officers are in no Fault; they do Þur obey | 
Che Office of Clerk of the County: Court grant. 
ed by the King, is a void Grant. 4 Rep. 32. l. 


to 34. 


it is not good to ſay, Arti um OQiclum; but he ougir 
to pteſcribe in it: But Where any Thing is claimed 


pertinent to an Office, it is ſufficient to ſay, An. 


. 


„ If a Man bare an Office granted ro, i 
Joy ſo long as he ſhall behave himſelf well in it ; he 


hath an Eſtate for Life in the Office: Show, Rep. 523, 
525, 531, 536. It is ſo allo in the Caſe of the King. 


A Reverſion of an Office. cannot be. granted by 
a common Petſon as a Reverſion, and by the Name 
of a Reverſion: For there is no Reverſion of an 


"Office, unleſs it be an Office of Inheritance; but it 
may be granted, Halendum after the Death of | 
the Grantee for Life.  Cro. Cu. 279. pl. 19. 555. | 


Che Office of a Biſhop's Regiſter granted in Ne. 
verſion, to an Infant for Life. Halend. . after the 


Death of the Officer in being, (ſuch Grant in Rever- 


bn . having been ullally made) i was held to be 
good. Os. Car. 279. pl. 19. 555. Pl. 11.556, 557. 

The Office of Marthal | Bench s 

Office of great Truſt, and cannot be. granted for 
Years, for the Inconvenĩence of Executors, Admini- 
ſtrators, Infants, Feme-Coverts, Oc. Cro. Car. 587. pl. i. 
Mon- attendance of the Officer of Searcher of the 
Port of Sandwich, for two Months, was found to 
be a Forfeiture of his Office. Oo. Car. 491. p1.16. 


* 
* 
. 
» 
- 
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i 0 Ryers are Rules made by the court u Orders, b 


nee ee en 5 
— entred Clerk of the Rules; | 
come Oxders of the Court. es they be 


This Court may quaſh any Orders made at the _ >: =. may quaſh 
publick or private Seſſions of the Peace, ve made by gas af made Pn, 
dy other Commiſſioners, if they ſee good Cauſe ſoe er 
n: Mich. 2.2 Car. B. R. For this Court ib the ſupetintendent Court over 
al} other Courts, and is to regulate their Proceedings, where they be ir- 
ular and illegal. . 
a Cauſe be put in the Paper of Cauſes, that it 1F a Couſe be to be 
may be ſpoken unto in Matter of Law by the Order @2ken © by Order of 
of the Court, and the Attorney in the Cauſe doth not ney do not attend, ic 
attend the Cauſe at the Day, the Cauſe is to be put mall be put out of the 
out of the Paper, and not to be put in again that E n 
Term: Mich. 22 Car. B. R. except very good Cauſe be ſhewed to the 
contrary. þ 4 op Sf {Ew Ng, 1 . 

This Court doth not take Notice of Orders made 5. K. takes' not No- 
in Chancery: Trin. 23 Car. B. R. Nor in any other 8 —.— 
Court ſb as to be bound by them; but will proceed tions. Re 
according to the Rules and Orders of this Court; and - . : 
if they ſhould do otherwiſe, their Proceedings would be thereby much 
interrupted to the Prejudice of the People. But this ſeems not to hold 
in the Caſe of Injunctions from the Chance. 5 

Tueſdays, Thurſdays and Saturdays, are the _Dys . 
proper Days by the Orders of this Court to hear of la. 
Matters of Law: Mich. 1649, B. S. But chiefly Sa. 
turdays; the other three Days are proper for Motions and other Buſi- 
neſſes; bur this doth not always hold. 

By the Orders of this Court, the three laſt Days No Poper of Cauſes 
of the Term the Judges have no Papet of Cauſes, — oo Sn 
either of Records or Canfilioms, delivered unto them; tie Crown-Side. 
unleſs one on the Crown: Side; or in extraordinary ß 
Caſes * Rules made for that Purpoſe: for thoſe three Days are 
to hear Motions, and prepare. and ſettle Buſineſs for che Allizes, and ſol- 


. 
v4 


Oꝛiginal. 


Ern. 
eos. 
OS, - WY; 


= | : 
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Wees Clans tes ed obe by 
V. Plaintiff in the Errors, and the othet 
by the Deſendant in the Errors, the Deluotr's Od. 
 ginal ſhall ſtand. 4 


2304 | "When ewo rigid 
% are certified one by 
Plaintiff, and the der 


by the Defendant, . 


Outlaw 2 


| 5 Sa | 75 
; 101 * * r. 1 51 3 £31) 124 6d a, 


, _ Outlawry, ahat Man is outlawed * be doth not appear at the 
A Return of the OWE, if it be 1 
| with a Quinto exadtus & non comperuit. | 


The Court will not + The Gourt will not tel an Outlawry, bn 
N — 8. both the Parties conſent to it, vis, The Party out- 
conſent. | ; and'the Party at whoſe Suit he is outlawed, 
„ ecekrxcept there be Error aſſigned in the Outlawry : 
: Michis2 Co. B. R. For Matters of Record "are not to be deſtroyed 

without ſufficient Cauſe, and the Outlawry alſo doth concern the King 


as well as the Parties, and 1 not to be overthrown without 
| | After 


2 


= 


oQ wa S nM © =©& ©&= = muy ow a ras 


. * 1 ens, . . 


1 
Alter Oütlawry in a perſonal Action, and before 
Seiſute, if the Party outlawed levies a Fine, the 
Conuſee ſhall retain againſt the King; otherwiſe, if 
the Sciſure be before the Fine levied, |, the King ſhall 


nor be ouſted of his 1 Raym. 17. 111 | 
Chat che King may diſpoſe of the Land it ſelf of 


a Perſon outlawed, by the 
ihid and vide 2 Lev. 49. 


That in a Writ of Error tb reverſe an Outlawry, 


the ſame Outlawry is no good Plea. id, 464. 
That che King's Servant may be outlawed. 4 
"If an Outlawry be reverſed, the Plaintiff may de- 


clate upon a new Original in another Cbunty, than 
that where the Action was firſt laid. 3 Leu. 245. 


 CUlhere the Defendant is outlawed in a civil Action 


in this Court, if the Proclamation is not filed, the 
Defendant? may reverſe the Ourlawry, without any 
Writ of Error brought, by pleading no Proclamation 
filed; and upon the Ciſfos Breviam's attending the 
Court with the File of Writs 
not filed, the Court will reve 


1 


to appear to a new Writ to be brought; but if the Proclama 


then he muſt bring his Writ of Error to reverſe it. 

An Outlawry which is grounded upon an Indict- 
ment, upon the Statute againſt ſorcible Entry, pre- 
ferred againſt divers Perſons, may be reverſed as to 
ſome of the Parties indicted, and yet may ſtand good 
as to others that are outlawed: upon the ſame Indict- 


Courſe of tlie Exchequer. 


2 88 
263 
Ik an outlawed Per. 
ſon levies a Fine be- 
fore Seiſure, the Conu- 
ſee ſhall retain : Other. 
wiſe if after Seiſure. 


The King miy dif. 
poſe of the Land of a+ 
Perſon outla wet. 


© In Error to reverſe at 
Outlawry , the fame 


Outlawry is no good 
Plea. - N 


The King's Servant 
may be outlawed, 
If an Outlawry be 
reverſed, Plaintiff may 
declare on a new Ocri« 
ginal in anotherCounty, 


If Proclamation be 
not filed, Defendant 
may reverſe the Out- 
Jawry without Writ of 
Error. | 


whereby it appears the Proclamation is 
the Outlawry, but he muſt put in Bail. 


tion be filed, 


Outlawry on Indict- 
ment for forcible Entry 
againſt ſeveral, may be 
.reverſed as to ſome, and 
ſtand good as to others. 


ment: Hil. 22 Car. B. R. For the Outlawries againſt them are ſeveral, 


and not entire, and the Proceedings 
the outlawing ſome of them, 
others may not be good. 

| | where a Suit was commenced by Ori- 


ginal Writ, and afterwards: it comes by Error in- 
| B. R. Plaintiff ſhall have 
the ſame Proceſs on his 


to this Court, and there is Judgment entred there- 
upon in this Court, the Plaintiff ſnall have the ſame 
Proceſs upon his Judgment, as he ſhould have had at 
the Place from whence ſuch Record came; as in 
the Caſe of a Writ of Error upon a Judgment in 
the Common Pleas, in Debt, affirmed in this Court, 
the Plaintiff may upon this Judgment have a Capias 
_ ad ſatisfaciendum, and upon a Nen eſt inventss teturned, 

an Exigent; and ſo thereupon 


the Defendant ſhall 


to the Outlawry may be good as to 
and the Proceedings to the. Outlawry as to 


If a Suit be commen- 
ced. by Original, and 
brought by Error into 


Judgment, as he ſhould 
have had in the Court 
from whence the Re- 
cord came. So if an 
Action be brought in 
B.R. by Original ; Plain- 
tiff may outlaw Defen- 

dant after Judgment. 


be ' outlawed after 


Judgment, as the Practice is in the Common Pleas; ſo alſo where an 


Action is brought by 


Original in this Court, the Plaintiff may, if he re- 


cover. Judgment, outlaw the Defendant aſtet ſuch Judgment. 


An 
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Outlawry may be re- 

verſed, if it do not ex- 

= the P rty to have 
procl 


When a Defendant is 
outlawed by the Judg- 
ment of the Coroner. 


doth dwell, then he is outlawed per Judicium Coronatoris : 1650. 22 Ma, 
B. S. For the Coroner is the chief Olle in criminal Natters in the 


County. 


An outlawed Perſon 
cannot ſue in any Court 
but only to reverſe his 
own W 


She ini * a Will 
or 1 an * 
cor. 


Error brought to re- 
verſe an Ouclawry in 
| Manſlaughter. 


That he was beyond- 
—_ 


| Mandamns lies not for 
an outlawed Perſon. 


How to plead an 
Outlawry ore and 
after Judgment. 


An Outlawry is a 

ood Plea in Bar to%n 

ion on a Bill of Ex- 
change, and why. 


well as Debt 8 


is not 


1 


an Outlawry chat ach nor 
Party outlaw 


F 


ap, thar the 
ought to be, 


was ptr 
ood, but may 8 Trin. 23 Ce B. K 


Becauſe it is JefeRive in Matter of Subſtance. 


lf the Defendant. do not appear upon the Quinn 


exatFus made by the Sheriff of the County at his 
unt Court, in the County where the Defendant 


a Petſon outlawed cannot ſuc in any Court un 
leſs t6 reverſe his own Qutlawry ; for where à Per. 
ſon is 44 lucrandum, there at to be 3 in 
the Perſon, Cre. Fac. 425. pl. 11. 

pe may well make a Will and have enden 


O. Elis. 575. pl. 2. or have an Admin iſtrator. G 


Eliz.: 850. pl. 6. 851. 


ht a Writ of Error to reverſe it, and was 
aſſigned Counſel, and pleaded that he was at Urrecht 
beyond-ſca at the Time of the Outlawry ; and up- 
on the Trial the Court held, That it was not mate 
rial what Place he was in beyond-ſea, fo as he was 
over-ſcas. Cro. Fac. 365. pl. 1. 


One outlawed cannot have a Mandarns to reſtors | 


him to an Office, but muſt ſue out a new Writ, te. 


- citing that the Outlawry is reverſed. Show. Rep. 280 
pom to plead an Outlawry before, and an Out | 


lawry after Judgment. Lam. 110, 111. And how 


2 plead it in the ſame Court, and how in another. 
. W. : 


40. 2 Lev. 50. 
Ame upon a "Bill of Exchange, the Defendant 
pleads. Outlawry in Bar, and good: Becauſe the 
—— is certain, although to be recovered in Da- 
s; and it is forfeitable by the Outlawry, as 


a ſimple Contract. 3 Lev. 29. But where there is 


no Debt, not any Thing to be, forfeited, but Damages only to be reco- 
vered, as in Treſpaſs, Trover, che. there it muſt be pleaded in Abate- 


ment only. 


Outlawry leaded 3 in 
Bar, & Def. deficit de 
Record, 


The Judgment may 
be at the Prayer of the 
Plaintiff either abſolute 


or a Reſpendeas ouſter, 


a Defendant t pleads galaxy in Bar; the Plain 
tiff ſays, Vol tiel Record, and u pon a Day gi 

fecit 4 Rerordo; the Queſtion was, what the] — gment 
ſhould be? And the Court were of Opinion, That 
he may take his Judgment preſently for his Debt, or 
— he may pray that he may anſwer over; where 
pon the Plaintiff's Attorney prayed that he might 


have it abſolutely, _ be had it ai Cauſa. Cro. Cu 


Tye; 566. pl. 2. 1 


4 e 
a Tet- 


A Puiſoner outlawed for Manſlaughter in Middle. 


Wo broug 


iven l.. 


Ton OM OO OR RN . . TTL 


Outlaw: 
granted his 
Term to the Plaintiffl, who is put out by J. S. after- 
wards the Outlawry is reverſed; the Plaintiff brings 
Treſpaſs for the Profits taken between the Aſſign- 


4 Termo2 outlawed of Felony, 


ment and Ourlawry : And the Queſtion was, Whe- 
ther the Action did lie for during that Time the 
Queen had the Intereſt > Bur adjudged for the Plain- 


if no Outlawry had ever been, and there is no Re- 
cord of it: O. Eliz. 270. pl. 13. 278. pl. 3. Nay, 
if the Queen had ſold the Term upon the Outlawry, 
he ſhall have his Term again upon the Reverſal, and 
not the Money which it was ſold for, Cro. Elis. 


278. pl. 8 8 
- Nothing accrues to the King by an Outlawry in 

erſonal Actions, but only Perception of the Pro- 
jw he cannot plow or ſow the Land. I Lev. 33: 
By a Feoffment made before a Seiſure upon an 
Outlawry, the King is ouſted of the Pernancy of 
the Profits ; but not by a Feoffment after Seciſure. 
1 Lev. 33, 34. | | 
By a Statute made the 4 & 5 V. & M. cap. 18. 
it is enacted, That after the firſt Day of Eaſter 
Term, no Perſon who ſhall be outlawed in this 


and Felony only excepted) ſhall be compelled to 
come 'in Perſon into, or appear in Perſon in this 
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A Termor is out- 
lawed, he afhigns his 
Term, the Outlawry is 
reverſed : He may bring 
Treſpaſs for the Profits, 
for it is now as if no 
Outlawry had ever 
been. | 


tiff: For by the Reverſal of the Gutlawry, it is as 


If the Term were 
ſold he ſhall have it 
again, and not the Mo- 


ney which it was ſold 


for. 


What atcrnes to the 
King. upon Outlawry 
in perſonal Actions. 


Where the King is 
ouſted of the Pernancy 
of the Profits: And 
where not. 


How to reverſe Out- 
lawries in all Caſes bur 
Treaſon . and Felony,- 


Court for any Matter, Cauſe, or Thing, (Tre 108 without appearing in 


Coutt. 
4t 5W.EP;cap.is. 


Court to reverſe ſuch Outlawry: But he may appear by Attorney, and 
reverſe the ſame without Bail in all Caſes, (except where ſpecial Bail ſhall 
be ordered by the Court.) Alſo, That if any outlawed Perſon, other 
than for Treaſon or Felony, ſhall after the firſt Day of Eaſter Term, be 
arreſted upon a Capias Nlagatum out of this Court; the Sheriff, who 
hath taken ſuch Perſon, (in all Caſes where ſpecial Bail is not required 
by the (aid Court) may take an Attorney's Engagement under his 
Hand, to appear for the Defendant, and to reverſe the ſaid Outlawry, 
and diſcharge the Defendant from ſuch Arreſt. 

And where Special Bail is required, the Sheriff may ; 
take Security of the Defendant by Bond, with one 
or more ſufficient Surety or Sureties, in the Penal _ A Boas * 0000” 
of double the Sum for which Special Bail is required, 
and no more, for his Appearance by Attorney in Court, at the Return 
of the Writ, and for performing ſuch Things as ſhall be required by 
the Court; and after ſuch Bond taken, then to diſcharge ſuch Defen- 
dant from the ſaid Arreſt. Aſo, Where any Perſon is arreſted upon an 
Outlawry, and cannot within the Return of the Writ, give Security, 
as aforeſaid, in Caſes where Special Bail is required, ſo as he be com- 
mitted to Gaol : Then whenſoever ſuch Priſoner ſhall find ſufficient Se- 
curity to the Sheriff, in whoſe Cuſtody he ſhall be, for his Appearance 
by Attorney in the ſaid Court, at ſome Return of the Term next follows 
CL Yol. 2. ] 71 ings 


Where Special Bail 
required. 
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- He may be diſchar- 


Where a Super ſedeas 
is allowed wich rhe 
Sheriff, he muſt (if 
called for) return it up- 
on the Exigent. 


\ 

A Man taken upon 
ain Outlawry after 
Judgment, is in Execu- 
tion. - as 


Outlabrp. 


i reverſe ſuch Outlawry, and to do and 1 
n 0 al be required by af 


form ſuch other Things as 
ſaid Court; it ſhall be lawful ſor the Sheriff to dif. 
charge the ſaid Priſoner for the fame. 

here che Party appears upon the Exigent, and 
ſues out his deas, and allows it with rhe She. 


rift, the Sheriff cannot then return him Outlawed. 


but muſt return the Superſedeas; and he fhall not put 
in any Bail, be the Debt what it will. 

A Wan taken upon an Outlawry 
although it were after the Year and Day 
the Record be removed into another Court, ſhall be 
in Execution for the Plaintiff. Cyo. Eliz. 706. pl. 28. 
707. oy 


Dyer and Terminer, See Judges. 


Vyer of a Deed, et. 


Oyer of a Deed, what. 


charged; which ſhall be allowed 
till he hath it, paying kor the 


Defendant may plead 
without Oyer, but can- 
not after wave his 
Plea, and demand Oyer. 


What Oyer of a Deed 
means. 


Word ſeeins only t 


| for the Defendant's Attorney to 


Emparlance, "EY 
See 1 


Per of a Deed is where a Ban biin 
* Action of Debt upon a Bond, Ko 
Defendant appears, and pays, That 
2 him; And he is not. boand 0 plead 
m: 0 plea 
Copy of it. | 1 


Defendant may plead without Oyer of the Bond, 
if he pleaſes; for he may take upon him to remem- 
ber ic without hearing it: But if he do plead with- 
out Oyer of it, he cannot after wave his Plea, and 
demand Oyer of it. 18 Apr. 1654. B. S. 

To demand Oyer of an Obligation, is not only 
 defire the Plaintiff's 
Attorney to read the Obligation to him, as the 


o import, or to have a Sight of it ; but that he may 


have a Copy of it, that his Client may conſider by it what to plead to 


the Action. 


Chen 


after Judgment, 
And tho 


0 
l 
f 
0 
c 


Is * of a Deed, tc, 38 
ben upon Oyer of the Deed it is entered, the 
then appears to the Court as fully, An Oper of « 
IST che Plea. Zeb 217, n 
Act of the Party, and 

Eſtoppel : Bur Oyer of the Writ is an DD 
Court, and ſhall not be an Eſtoppel. what hop are. 
23 


Oper of the Deed cannot be demanded but during o When Oper of the 
che Time it is in Court: And that is all the Term Dad mutt 
wherein it is, produced: Latw. 1644. And then it 
may be entered in hec verba, and there may be a Demurret or Iſſue upon 
it: But nr — Term, becauſe the Deed is then 
out of the Court. 5 Rep. 76, 4. B. 

In the King's Bench you. may pray Oyer of a When Oyer of a Deed 
Deed after Imparlance ; but you cannot do it in the ter 2 = afs 
Common Pleas. = Go. 74. WWymark's Caſe; | 8025 | 
After Imparlance Oyer cannot be demanded, for No Oyer can be de- 
Imparlance is always to another Term: Alſo after —_— Mm Ia 
a Plea in Abatement, Oyer cannot be demanded the T 
ſame Term to plead another Dilatory. Mod. Caſes 27, 28. 
CUhere there ought to be Oyer, the Party (if be nere the Defen 
demanded it) is not bound to plead without it. Mod, i, not bound to blend 
Caſes 28, by Powel. without Oyer. 
Defendant in pleading of Articles to a Condition Where part of the- 
of a Bond, and that he performed omnia, omitted Aicles were omit- 
Part; the Plaintiff prays, Thar the Articles be en- 
rolled ; which was. done, and then demurred, and had A ; bee 
cauſe the Plaintiff might have aſſigned a Breach in the other Matter 
omitted, but was deprived of it. 3 Lev. 50. 

Oper demanded of the Deed, which is entered Oyer of « Deel en 


in 1 2 : Demurrer to it and Joinder. 1 Plow. 1 > 
22. 6. 23. 4. x 


Pap er-Book.. 


Aper-Books are the Iſles in Law, 02 the 
Iſſues in Foc, upon Special Pleadmgs, reer Books, whats 
made by the Clerk of the © PaPpttFs who ts 

- anOficer toz that Purpoſe re, 


- 


© Clerks 6 ſubſcribe The: Clerks of the Papers of this Court in al! 


Counſels Names co all Copies of Pleas and Paper-Books by them to be 
n = day's up; ſhall ſubſcribe to ſuch Copies of Pleas and 

ow Paper- Books, the Names of the Counſel who have 
ſigned ſuch Pleas, as well on the Behalf of the Plaintiff as of the De- 
fendant; and that in all Books delivered to the Judges of this Court, 
the Names of the Counſellors who did ſign thoſe Pleas, as well on the 
- Behalf of the Plaintiff as the Defendant, ſhall be ſubſcribed ro thoſe 


Books by the Clerks or Attorneys who ſhall deliver the ſame. Per C. 


Paſch. 18 Car. 2. 5 A 1 
An all Special Pleadings, where the Plaintiff takes 
Wbere the Plintiff Iſſue upon the Defendant's Pleadings, or traverſeth 


— OO the ſame, or demurreth, ſo as the Defendant is not 


thereby let in to alledge any new Matrer ; there he 


may make up the Paper · Book, without giving a Rule with the Secon- 
dary to rejoin, c. And if the Defendant do not in four Days inclu- 


ſive, after the Paper 


Time) bring back the Paper · Book, and join Iſſue or demur, or give a 


general Iſſue, (Joining in Iſſue is to pay ſo much as the Entry of the 
Defendant's Part of the Book. and Warrant of Attorney comes to) 
Judgment may be entered by Default. | 55 
Parapharnalia, See Baton and Feme. 


- 


F -» 


Pardon. 
Aliens. | 
Fozfeiture. 


King, - 
Pleas and Pleadi 


See 


ugs. 


How to take Beneſit 


of a general Pandas. E that will take the Benefit of a genen 


Pardon, ought to plead the Statute by 

| I 1 which the general Pardon was granted: 
21 Car. B. R. 8 Ed. 4. 7. 4H. 7.8: That the Court may judge whether 
his Offence be pardoned or not, which they cannot do, except the Par- 
don be pleaded, and that the Party ſhew he is compriſed in the Pardon, 


and not excepted out of it. 
. _ 


Book delivered, (provided the ſame be delivered in 


3 
* 
een 


vilion 4 Recuſancy pleaded. 
_ Pardon. of- Murder, G. ſhall. not hs: vey 


Þ 4 he 2 Marder - 


+] Pardon of Muds 5 


be W of Burglaty, 


without Weit of All . Be directed to wp Juſtices, Wits lowed ichour 3 A 
Raym. I *; WB; 13 R $ — 4 
.- T.-Pardon of Killing and . l ' J 
of Murder. ibid. e ony, cr. no Pardon Pardoi of Belo 7 = 


if the Principal. 


Where Accelſary uſt 
the Acceſſary muſt anſiver though the * 
range id. 47. 5 eit be cipal be — 4 rela- 


"Ita Debt be due to a Man who bect ea. 
found Flo de ſe, and nd all F orfeitures a 1 * and is and alt le to PH h, 


of 
| Money are-afterwards pardoned and releaſed b "AR AQ uff F — 11 
of Parliament, the D Debt is releaſed and pardoned D- * — to the 
to the Debtor, and does not reveſt to the Admini. Debtor 
dane of e, . þe, if there be nor. ſpecial Words of R eſtiturion' in 
he AQ... 1; Saund, 362, 363. See 1 Lev Lev. 26, 120. and j Lv. 136, 

Che Power of par doning all Offences, is an inſe- ahn 


able Incident to the Crown, The W 
. 1. Rp. ab g. | A and its yet Power. nie ing's Power of 


The King may. — Murder Ache h £ Th. K; e 
not diſpenſe wich it. Per Hale, dtgnends ough h «1 don The — 8 ny Fa 


- The King's ſpecial e a ht toi be tak - . How a. ia 
ly; See Mar 5 hn 1 % - £010 taken ink. don ſhall n Fl 
70 an Ap Defendant is found 


The Kin ma ” 
guilty of Homicide 2 dap 7 nes A yi 


Appeal of Murder ; ** Appcal of Murder. 
guilty. of 


1955 nk rang the e vz econ the Party, but for the King; 


d it ſeems to 
. See Oro, Elie 464. vl. c to me that the King yy, 


pardons bb Talons by Im lications: I 

it.muſt, be by ſpecial Words of Pa dan Ha. 21. baer e 

= to be pard 2 . Title Treatn e "by Implication, _ 
A general;pardon.muſt;heirakerr moſt beneffeially 

5 r. and matt troag againſt che King: af to be Sali," 
e 4855 Aud ., 80 big dernen ak 


et n eee Burning in th 


a A0 


4 


4} 


wy The King may per- 


72 Appeal t i don Burning in the 
10900 50. 4. ogy woup boa N be ke 9 K Hand! in 1 el 210 55 
here there e is a . with at. Exce 2 to plead a Co 
rigs, the;Rarty ought to thew'that he is not am of e ih 

e Page 8 e 25, imme 2 ot, wk 

1 TRE 7 0 papiſt convicted, cn 4 ls of 4: Pin 
"mf 105 Dilabilicy... y. IE Plom.$84.b, A ' Bab away the > 
| Though a Copyfol den for Life be attainted of Who ſhall hive the E. 


and ardoned, the Re ſtate off Copyholder 
| 12 alba =o Hig Reverſioner for Life after for Li IS” 
| Felony, and pardoned. 
2 Y, and p 
3 


5 A general 


IVI A general Pardon doth diſcharge not only the pu- 
. rr P + Wa niſhment which was to have been inflicted upon the 
TAI Pexſon that did commit the Offence , but al- 
ſo the Guile of the Olſencs it ſelf: It pardons Calas ſo clearly, chat in the 
Eye of the Law the Oſſender is as innocent, as if he never had commit. 
ted the Offence : So far doth Mercy extend therein. 
But where a Parſon was Simoniacally preſented, 
| 33 . and aſterwards a general Pardon came; alth 
cd, yet Simony is not the Eccleſiaſtical Cenſures were pardoned, yet t 
Fire by 4 geoqra! Pardon did not operate any Thing to make him an 
%. lnscumbent: For upon his Simoniacal Inſtitution and 
Induction, his Living became abſolutely void ; and a Pardon can never 
make that good, which an Act of Parliament hath made void: This was 
one Philips Caſe, Tempore Car. 2. 8 „„ 
9 The King may pardon all Suits in the Spiritual 
* King my Court pro ſalute Anime, as well before as after a Suit 
| iron Courr, and commenced 2+ But where the Party hath*a Prop 
where not. in the Thing, as far Tithes, Legacy, &. there the 
King cannot pardon. 5 Rep. 5. 4. . 
The King's raiden Although: the Suit in the Spiritual Court be for 
3 olts is ths the Kigg, which he may pardon ; yet when Sen- 
Sencence not ate. tence is given in a Cauſe of Defamation, &c. and 
Coſts are taxed for the Plaintiff, che Plaintiff hath 
thereby a particular Intereſt in them by the Sentence, which the King 
cannot pardon: But if the Pardon had been before Sentence, it had 
diſcharged all. 5 Rep. 5x.b. INS „ 
| APicdor in genes A Pardon in general Words, is not ſufficient u 
Wads. 8 e on a Conviction for Felony : But the Crime for 
| wor he is convicted, ought to be particularly men- 
e jo 4oti” 200 29S; 0. 3h: 40,02 
a What Words do-re- The Words: Pardonavit, Remifit & Relaxavit, in 
2 a Charter of Pardon granted to one for Felony, doth ' 
not reſtore unto him the Goods which he forfeited to the King by his 
Felony ; but the Word: Reſtituit in the Pardon, doth reſtore him to his 
Goods: For the former Words go but only to the pardoning the Of- 
fence, but the latter to the reſtoring the Eſtate forfeited by the Felony ; 
and fo the Words do import in their proper Signification. my 
A Pardon capacitates th 7 iy odor 5 2 or * Ars 
a Man © durchs che King pardons him, and he afterwar chaſes 
Las. Lands and marries, and hath Iſſue and ix" this H- 
ie ſhall inherit; for by his Pardon his Blood was 
well reſtored, and he is thereby enabled to purchaſe, and need not ſor 
this Purpoſe to have Reſtitution. Dalliſin T4. pl. g. 
A Pardon for Til. A. Pardon ſor Treaſon cannot be pleaded, until 
ſan cannot be pleaded, the Priſoner be charged with the Indictment for the 
* Priſoner is char- Offence committed: For before he is charged by the 
2 n ladie. Indictment, it doth not appear to the Court, chit 
be ig the Perſon that is purdoned by tlis Pardon.” 
eee ee e ee aft c 200 fl on NET 7 
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Pardon, 6 271 
haye a Charter of Pardon for Felony co 1 
mĩtted by tim , ti, the Court ought to allow it =. How a Pardon for 


Felony is to be al lowed. 
prayer of the Party that hath it; but he muſt 

IE it ar the Bar,' and 1 upon his Knees that it may be allowed. 

| 650. B. S. For ptoduces it not, the Court cannot rake 


) 
* - 


lov. 16 50. 
Notice of r; and if he pra 7 ihe the Allowance of it, the Court can 
vo ell whethet the en of the Bode of & And he does 
ir on his Knees to ex his Thankfulneſ for 1 afforded him 
by the Pardon. 


A general bk doth Pardon publick Offences 1 Pardon 
done 2 the Commonwealth, bur not Private Injuries pardons . 


done to icular Perſons: For if it ſhould, this, wealth, not Pri ir 
would th fo ins Mercy and Injuſtice together; ; to juries, * 


be 
Action commenced, although | 

Mr. Attorney will enter a Nolle Praga, or reply The. King may wake 
ſolely, where the Defendane pleads ſpecially ; yer if 97 nelesfe before dere 
he will not proſecute for che King, the Informer nr 
oſecute for his Part, which the King cannot re- 
ſe: But before an Action commenced by an Inſormer, the King may 
pardon or releaſe ir. 11 Rep. 65. b. 66.4 

Jn che firſt Sefton of Parliament. 2 W. & M. 4. of general Par: 
cap, 10. there was a Ack of Pardon made. el. . 6h. . 2. 


Another 6 & 7 W: 3. cc. 20. and Another 7 Anne, (ap. 09. 7 Jnns. cap. : 
ap. 24 1 * | 


irifal'to one, and cruel to another, in one and the ſame A. 
Aa 


zohibitions. 
Sced Tithes. 
„Mays * 9 


I were made by * * Council; beide, what. 

and befozg that Council every Man was 12 

_ obliged to pap Tithes to a Pzieſt, but had his Liberty to pay 

Tow to what Pateſt he pleaſed: Then came the Council which 
mabe th e ai and decreed, That everp * (ould pay 91s 
Tires to wo bis Bari Pꝛieit. See Hob. 296. 


1805 ; a A Pariſh 


FS 


* 


a pub may ' compriſe. many Vills: within it; 


ge +7 Vills _ be a. 23 Co. 955 R. Paſch. 24 4 Vet generally 2 


. ber 


f Only one Pariſh ſhall One Pariſh in a City, except the contraty be made 


One M001 appear: Tris. 23 Cor. B. R. For ſome Cities ave. | 


but one Pariſh. See Jntendment. 


Jf a Highway lie within a Pariſh, the Pariſh with- 
A Pariſh . in which it lieth is bound to re air it of common 
me other Perſons | 
are bound by Law to repair it: Mich. 1650. B. S. 24 0. For it ſhall 
be intended, that the Pariſhioners where it lies, have che greateſt Bene -· 
fir of it, and do make the moſt Uſe of it, and it is the moſt con - 


N Highways. | 


that 


Right, if it do not appear 


venient and equal for the "Pariſhioners in every Pariſh to. repair the 


- Pariſh ſhall not be accounted ro have any 8 than 
one Vill in PE 2 the conttaty be ſhewed. Zill, 23 .Car. B. A. Be. [ 
cauſe moſt Pariſhes have but one Vill within them. , | ; | 

It ſhall not be intended that there "TIEN than 


Ways within it, if they be able to do it. 


The ſeveral Vills in 


a Pariſh - have ſever 


Officers. 


% 


Where there is an 


ancient Pariſh and an 
ancient Vill within 


their Pariſh which have 
a Church of their own, 
they muſt maintain their 
own Poor, and ſhall not 
pay to the other Pariſh. 


43 Eliz. cap. 2. 


Money deviſed to a 
Pariſh, ſhall go to the 


| Poor of the Pariſh, - 


Where a Pariſh is 
ſued for Incloſures , 
Suic to a Mill, or che 
like, ſome of the Pa- 
riſhioners may pray to 
be made Defendants for 
the whole Pariſh. - 


"Who are liable ; 
keep poor Children. 


{ahere chere are ſeveral Vills in a Pariſh, they 
have uſually Peace-Officers and Overſeers of the 
Poor for eyery particular Vill, and it often a. 


pens that every Vill, and not the whole Pari 
maintains the particular Poor of ſich Vill. 


There an ancient Vill W \ Patiſh bal 
for above two hundred Vears had a Church of their 
own, and Churchwardens, and hath had parochial. 
Rites, and been reputed 'as a Pariſh, it is a Pariſh 
within the Statute of 43 Eliz. cap. 2. and ſhall provide 
for their own Poor, and ſhall not pay to the Poor 
of the Pariſh wherein their Vill lies. Cyo. Car. 92. 


pl. 17. 93. and 384. pl. 6. 396. 


MWonep given by Will to a Pariſh, ſhall be to the. 


Poor of the Pariſh. CHanc. Rep. 134, 135. 


Caheve a Pariſh was ſued, four moved to be made 
Defendants, and a Decree againſt them; a Pa- 
riſhioner, none of the four, conteſts the Decree. Ca- 


ria. If the Defendant ſhould not be bound, Suits of | 
this Nature, as Suits for Incloſures, Suits againſt the 


Inhabitants for Suit to a Mill, and the like, would 
be infinite and impoſſible tobe ended. Chanc. Rep. 172. 
Ik the Father of poor Children leaves the Pariſh, 


© and his Children in the Pariſh; if the Children 


have a Grandfather or Grandmother that is able 


to keep them, the Pariſh is not bound ro maintain them; but the 


Grandfather or Grandmother ſhall be compelle 
the Juſtices of rhe Peace, or the greateſt — of them, àt 4 Quatter- 


N Ms. « caps 2. ſea, 7. 7. 


; 1.8 * 


T. "ag. C 3. . 
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pelſed to maintain them, as by 


Seſſions of — Peace thall [* be. MEE. See 11 
45 Eliz. cap. 2. fee, 7. 5 On error 


me 


"7 Ys 0 7-5 416 SITE 


3% . 
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\ 


parity: | 
a pariſh cannot plead Not guilty, or that "Ss 


ought not to repair a Highway, unleſs they ſhew 


who ought to repair it: For prima facie the Pariſh 
ought to repair it, until the contrary be made appear. 
16648) s Caſe, Show. Rep. 270. See 1 Yentr. 


25 Sariſhioners cannot preſcribe , except for an 
Ealement, as a Way to a Church, or Common 
Fountain ; but not for an Intereſt. (See Title Pꝛe⸗ 
ſcription.) But they may alledge a Cuſtom, Co. 
Entr. 625. Cro.. Eliz. 44m. 
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How a Pariſh ou ght 


to plead to an indi- 
ment, for not amend. 


ing an Highway. 


Pariſhioners cannot 


preſcribe, bur may al- 
ledge a Cuſtom. 


Bak 


Park is a Piece of ©zound incloted, and 
ſt92ed with Mild Beaſts of Chace; and a 
an map have it either by Pꝛelcriptlon, oꝛ 


A5 e King? S Ont, Manwood in his Foreſt- 


Laws ai s it Aus: A 


of the Chace, tam ſylveſt res quam campeſtres: And 
ſuch a Park differs from a Chace oz Warren in 

that it muſt be incloled; and may not lie oo fo2 
if it do, that is a good Caule 0 Seiſure into the 
Þands of the King, as a Ching fofeited; as a 
Free Chace is, if it be not enc 


What a Park is. 


ark is a Place of ubllege fo? Wild 
Beaſts of Uenery ; and as fo2 other Mild eat of the Fozeſt, and 


In what it differs 
from a Chace or War- 
ren. 


oled: Pell des, the Owner cannot 


| have au Action againſt ſuch as hunt in his Park if it lie open. 


The King may, by his Letters Patents, diſſolve 


his Park: Alſo, where all the Deer are deſtroyed, it 


ſhall.no more be accounted a Park, for a Park con- 
ſiſts of Vert, Veniſon, and Encloſure ; and if it be 
determined in any of them, it is a total diſparking. 

Co. Car. 59. 4. 60. 

That notwithſtanding the granting of the Office 
of Keeper for Life, with a Salary, yet the Owner 
may diſpark it when he pleaſes. 161 


Chat when a Park is diſſolved, the Office depen- 


dant upon it is determined, and che Keeper hath not 
any Remedy for his Salary and Perquiſites: But ſo 
long as the Park continues, he cannot diſcharge him 
of the Office, and make another Officer, id. 


* ol. 2. 4A 


What a Park conſifts 


of. 


' What is a diſparking. 


The Owner may dif- 
park it, notwithſtand- 
ing his Grant to . 
Keeper for Life. 


When a Park is dif- 
ſolved, the Office de- 


pendant uponit, is gone: 


And the Keeper hath no 
Remedy for his 82- 
lar7. 


Patllament. 


Parliament. 


Privilege 
Statutes. 


See 


— 


ot that Court noun ſincerely and diſcreetly 


Parler la ment, viz. Speak his Mind fo2 the 


| T is ; called warliament, becauſe every Member 
Parliament, what I 


general Good of the Commonwealth. Ca 
1 16.& - © 


When the Parlament Che Parliament is not accounted to begin until 
is accounted to begin. the firſt Day of the Sitting thereof, and thence it is 
called the firſt Seſſion of Parliament, although the Writs are returned, and 
many Adjournments may be before: 1 1650. B. S. 21 Mali. The 
Writs mentioned are meant the Writs directed to the Sheriffs of the ſe- 
veral Counties, and to the Cities and Boroughs, to r Members for 
them to ſerve in | Parliament. 0 

Eich Seſſion a new Cvery 1 is a yada ament. fm. 120, 


Parliament. 


_ C ourts « ex Offi ought: to take Notice of the he- 
N 8 ginning, 8 and End of every Parliament. 
- 29 
Writ of Error in where a Writ of Error lies only in Parliament, 
Parliament. | x Saund. 346. 
Petitions to Com- Concerning delivering Petitions to Committees 
MIrroes. of Parliament, &c. Ibid. 132, 133. 


Priſoners by their Dne taken by Order ot Patliament aſter their 
Oper L diſcharged Proroga tion ſhall be diſcharge d. Ram. 120. | 
eien determine: That all their Orders & by Prorogation. 
their Orders. I Lev. 16S 
Judgment in Parlia- - Judgment given in Parliament may be executed 
mear execuredby Chan- by the Lord Chancellor. l. 
Diſſolution alters not Chat the Diſſolution of a parliament doth not 
"ments, ot Impeach- alter theiScate of the Impeachments brought up by 
18 the Commons in a preceding Parliament. 1. 384. 
AR to continue for An Act to continue for three Years, and from 
_ Lex a wy the thence to the End of the next Seſſion of Parliament: 
Next Seſſion begins af. The next Seſſion is to begin aſter 9 the three 
ter the three Years, Years. x Lev. 26 5. 
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parliament. | 275 


All As of Parliament take Eſſect from the Be- | 
ginning of the Parliament, unleſs otherwiſe ordered | Lament re ERR. + 
by the Acc itſelf. Hob. II. | 

The Court will not meddle in an Action upon a On 3% blo.” 


double Return, until determined in Parliament. double Return theCourr 
will nor meddle, till ic 


3 _—_ 29: 4 "ig on 155 WR | de determined in ker 
N liame nt 

all As of Parliament which concern thi Dag. 1 
are general Acts, and need not be ſet forth i in Plead-, King, are general Ling 


ing- T Plow. 231. =. 
Df all general Statures the Judg es 0 take No- ker muſt 0 


etice of nf 


tice, although not pleaded: But 1 or particue Laus 
lar Acts muſt be lekded: Generale dicitur 4 Sauer, and 
| Speciale a Specie. 4 Rep. a. 

F02 the true Interpretation of all Statutes i in gene- Pour Things to 'be 
ral, be they Penal or Beneficial, Reſtrictive or En- obſerved in the * 


Interpretation of 


larging of we: Common Law, four e are to tutes 
be obſerved : 


;f, TUhat the Common Law was * the making thereof. 
24ly, That was the Miſchief or Defect not provided for by the 


Common Law. 


34h, What Remedy the Parliament had appointed t to cure the 
Diſeaſe of the Nation. . 
Juby, The Remedy: And then it is ie Judge's Office, always to 
make ſuch Conſtruction that will arg the Ms, wil Advance 


the Remedy. "I Rep. 7. . | 


The Auen Berna Ack, and: all "Aft © con- I | 
cerning the King, the Court is bound to (We! Notice 2 1 


of. 4 Rep; x2, 17. mw 
How to declare upon an Act wude ac A x Seſſion by How to declare u - 


1 an Act made ar a Se 
Procogarion. Lun. 1 75 . 14 ſion by Prorogation. 


here Nee Boche, "Ge are ee by | White. Julgments, 


oer A Deed ,& 5 gad 
Act of Parliament to be void, they are not 95ſo fadbo pray ps ; how ro he 


To bur only v voidable by N re . b void. 
By an Act 7 7 5's w 3. cap creole), Fos che continuing 
An Act for the continuing and ſitting of 4 Pavljament, of 2 * = the 
in Caſe of the Death or Demiſe of the King, his Heirs, Death. . | crates b 
and Succeſſors : That the Parliament in being ſhall 
not be diſſolved by the Death of the King, 1080, 3+ cap. 15. 
bis Heirs, or Succeſſors; but ' ſhall ſit for 

Months after, unleſs ſooner diffolved or prorogued by tlie: Suceæſuor: 


And in Cale there ſhall be no Parliament in being, at ſubh: Meath or 
Demiſe, then the laſt preceding Parliament ſhall immediately convene, 


and ſir, and act, as if they had never been diſſolved. 


3 


Not 
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The AR for frequent 
Meetings of Parlis- 
ments. 


'6 &.7 Ul, 3. cap. 2. 
71 8 M. 3. cap, 25. 


For regulstiog the liament, and for the preventing of irregular Proceedings 


of Sheriffs," and other Officers, in the eleFing and fe. 
turning of ſuch Member. 1 


Elections of Members, 
end irregular Procced- 
ings of Sheriffs. 


Another AQ for the 
| Sd, irregulac 


roceedings of Sheriffs, 
e. in returning Mem- 


10 6 11 Ul. 3. cap. 7. 


Au AR for the fre- 
quent Meeting of Par- 
haments once in three 
Years. | 


6 M. & P. cap. 2. 


Wichin three Years 
after the Determination 
of every Parliament, 
Writs ſhall iſſue out for 
a new Parliament. A 


No Potlisment ſhall 
laſt longer than three 
Yeats. | 


Parliaments to have 
Continance for ſeven 
Years, by: 3 
cap. 38. | 


-Partiament; 


Not to abtidge the King's Power to proregue or 


diſſolve Parliaments, nor make void the Act of 
66 7 V. z. cap. 2. For the frequent Meetings of Par. 


liaments. 


_ See an Act made 7 68 W BY cap. 25. For the fur- 


ther regulating Eleckions of Members to. ſerve in Pare 


See allo another Act made 19 6 11 W. 3. cap. 7, 
entituled, An At fer Preventing irregular Proceedings 


of Sheriffs, and other Officers, in making of Returns of 


Members choſen to ſerve in Parliament: And ſome Al. 


rerations and Additions made to the Act of 7 &8 


W. 3. cap. 25. : ; ee” | ; 

By an Act made 6 V. G. M. cap. 2. entituled, 
An Af for the frequent Meeting and Calling f Parlia 
ments, it is enacted, That from henceforth a Par- 
_— ſhall be holden once in three Years at the 
That within three Years at the furtheſt, after 
the Determination of every Parliament, legal Writs 
under the Great Seal ſhall be iſſued by the King, his 
Heirs and Succeſſors, for calling and holding another 
bei: Packianienits n 

That no Parliament ſhall have  Continuance 
longer than three Years, to be accounted from. the 
Day of the Writ of Summons, appointed for the 
holding of a new Parliament. 

But by an Act made 1 Georg. cap. 38. entituled, 
An At for enlarging the Time of Continuance of Pur 
liamenti, & c. it is enacted, That this preſent Par- 
liament, and all Parliaments, that ſhall at any 


Time hereafter be called, aſſembled or held, ſhall 


and may have Continuance for ſeven 'Years, and no longer, to be ac- 
counted from the Day, on which, by the Writ of Summons, this pre- 
fenc Parliament hath been, or any future Parliament ſhall be appointed 
to meet; unleſs this Preſent, or any ſuch Parliament hereafter to be 
ſummoned, ſhall be ſooner; diſſolved by his Majeſty, &c. | 


How the Wages for 
. Knights * of the Shire 


thall be levied. 
32 K. 6. cap, 11. 


the Shire : Whereupo 


1 


The Sberiff at the County- Court ſhall make 
Proclamation, That the Coroners and Chief Con- 
ſtables of the County, and Bailiffs of the Hun- 


diteds, and all others that will come, may at the 


next County · Court aſſeſs the Wages of Knights of 
n an Aſſeſiment ſhall be made upon every Hundred 


proportionably, but not more than what the Wages comes to. 


£61 | 80 


— «a GS wm. P“ _— - 5 


Parliament. r 
ment made 12013 W z. cab. 3. The AR for the p.. 
venting Inconveniences 
that may happen by Pri- 
vilege of Parliament. 


By an Act of Parlia 
entituled, n. Act for preventing any Inconvenieuces 
thut may” happen by Privilege of Parliament; it is enact- 
ed. That any Perſon may commence any Suit Fe 
in any of his Majeſty's Courts of Record at Weſt 12913 UM, 3. tap 3. 
infer of in Chancery, and in all Cauſes in the 2 f; Anne, ca Name) 
" Admiralty, and all Cauſes Matrimonial and Teſta - N 
meutary, "againſt any Peer or Member of the Houſe When Privilege com- 
of Commons, or againſt any of their Menial or and determines. 
other Servants, at any Time from and immediately after the Diſſolution or 
prorogation of any Parliament, until a new Parliament ſhall meer, or 
the ſame be re · aſſembled; and from and immediately after any Ad- 
journment of both Houſes for above the Space of fourteen Days, until 
boch Houſes ſhall meet, or be te. aſſembled: And that the reſpeftive 
Courts ſhall and may, after ſuch Diſſolution, Pro- 

rogation . Or Adjournment as aforeſaid; proceed to When Proceedings to 
give Judgment, and make final Orders, and award bi Judgment, , 
Executions ; provided that ir ſhall not ſubject the 

Perſon of any Member of the Houſe of Commons, No privileged perſo 
or any other intituled to the Privilege of Parlia - to e 3 
ment, to bg arreſted during the Time of the Privi- Privilege. 


0 


Nevertheleſs any Peer may, after Diſſolution, | 
protogation or Adjournment, and before any Seſ- * : pt og - gy 
ons or Meeting of both Houſes, be ſued by ſuch Commons are w be bed 
Proceſs out of the Courts ar Meſtminſter, as they *fter Diſſolution, Pro- 
might have been out of Privitege-Time : So like- ene 
wile in Caſe of the Members of the Houſe of Commons, after any 
Diſſolution, Prorogation or Adjournment, and before any Seſſons 4 
Meeting of both Houſes as aforeſaid, ſuch Member or Perſon entituled 
to the Privilege of the Houle, may be ſued in any of the Courts at 
Weſtminſter by Summons and Diſtrels infinite, or by Original Bill and 
Summons,” Attachment and Diſtreſs infinite thereupon, until he or th 
ſhall enter a common Appearance, or file common BY 
Bail. See the Act, How to proceed in Chancery _ How to Proceed in 
apainſt"'Peers and Members of the Houſe of Com- ud Menbefz 9 Peers 
| mons, -and the King's Debrors. ern 3 a nie 5 5.5 | = 1 Jt 
By an Act made 7 W.3; cap. 4. It is enacted, That No treating after the 
no Perſons or Perſohs hereafter to be elected to ſerve . of che Wit. 
in Parliament, after he Tele of che Writ of Sum 
mons ſued out, or ordering of the Writ or Writs of Election, upon the 
calling or ſummoning of any Parliament, or after any ſuch Place be- 
comes vacant, hereafter ſhall, or by him or themſelves, or by any 
other Ways or Mews in his or their Behalfs, or at his or their Charge, 
before his ot their Election to ſerve in Parliament for any County, 
Town, Borough, Port or Place in England, Wales, or Berwick, directly 
or inditeQly give, preſent or allow, to any Perſon having a Voice or 
Vote in ſuch Election, any Money, Meat, Drink, 
Entertainment or Proviſion; or make any Preſent, 
Gifr, Reward or Entertainment; or ſhall make any Bond or Promite. 
_- [Ved] 4 B EN Promiſe 


Or give any Money, 


„ 


Ports, or other Member to ſerve in Parliament, are againſt Law, and 


— 7 
<4 
4 

1 


278 Parliament. 


Promiſe, Agreement, Obligation or Engagement, th give or aſſure any 
Money, Meat, Drink, Proviſion, Preſent, Reward or 'Entertainmen) 
to ox for any ſuch Perſon in particular; or to any ſuch County, City, | 
Town, Borough, Port or Place in general; or for the Advantage, Be- 
nefir, Imployment, Profic or Preferment of any ſuch Perſon of Place, in 

order to E elected, or for being elected to ſerve in Parliament for ſuch 
County, City, Town, Borough, Port or Place: That every Perſon ſo 


giving, preſenting or allowing, making, nn or ingaging, doing, 
| 7 


acting or proceeding, is t declared and enact- 
Shall be incapaci - ed diſabled and i citated upon ſuch Election to 
tated. | ſerve in Parliament, or have any Vote or Place there. 


Ad againſt falſe Re" By an Act made 7 & 8 V. 3. cap. 7. it is enacted, 
. That all falſe Returns wilfully made of any Knight 
7E8 W- 3. cap. 7. of the Shire, Citizen, Burgeſs, Baron of the Cinque 


are hereby prohibited: And in Caſe any Perſon ſhall return any Mem- 
ber to ſerve in Parliament for any County, City, Borough, Cinque- 
Port or Place, contrary to the laſt Determination in the Houſe of Com- 
mons of the Right of Election in ſuch County, City, Borough, Cinque- 
w Port or Place, that ſuch is hereby adjudged to be a 
Men uo ge for the falſe Return: And that every Party grieved that 
| ſhall be duly elected to ſerve in Parliament, may 

ſue the Officers in any of his Majeſty's Courts at Weſtminſter, for making 
or procuring of ſuch falſe Return, and recoyer double Damages, with 


Alla, if any Petſon ſhall wilfully, falſly and ma- 


l return more liciouſly return more Perſons than are by the Writ 


— 5 required to be returned; the like Remedy may be had 
. againſt him or them, and the Party and Parties that 

willingly procure the ſame, and every or any of them, by the Party 
4 ; 1 grieved, at his Election: Alſo there is another Clauſe 
void all Conrrafts, Pro. to make void all Contracts, Promiſes, Bonds, and Se 
miſcs, Securities, &. curities, given to procure any Return of any Member 
to procure a Return. to ſerve in Parliament; and whoever gives ſuch &. 
curity, ſhall forfeit 300 l. one Third to the King, another to the Poor of 
the Place, and the other to the Informer, with his Coſts ; which Action 
muſt be brought within two Years after the Cauſe of Action aroſe. The 
The Clerk of the Clerk of the Crown to keep a Book in his Office for 
Crown muſt keep a the Entry of every ſingle and double Return, to be 
y all Perſons deſiring to ſee it, paying a 


Book of all the Re- viewed 


Win teaſonable Fee: The Forſeiture for the Clerk of the 


Crown not performing his Duty, is 500 I. This 
Act was by an Act 12 13H. z. continued for eleven 
Years, and from _ - to the End of the next Seſſions of — 
a + 6 _ There is alſo another Act for farther regulating of 
R. r rag: of 2 to ſerve in — __ 
| for the preventi irregular Proceedings of She- 
768 N. 3. tap. a5. riffs and other Officers, in the electing and returning 
of ſuch Members. 7 & 8 V. z. cap. 25. e 
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Forfeiture 500 l. 
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r 


* 


J him to be a Member for the County of 


— 
- 4 


Pod 
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y an Act made 9 Awe, intituleil An AF for ſ .. 3 
3 :the Freedom of Parliaments, by the farther 2 a N Shire 


Ahne of Members to fit in the Honſe of Commons; » Citizen, Burgeſs, G. 
fins Sed, Thar afier 8 of that 3? a 8 
ſent Parliament, no Perſon ſhall be qualified to ſit 
and vote as Member for any Knight of a Shire for England or Wales, 
who hath not Lands, Cc. of Frechiold or Copyhold, for his own Life, or 
for ſome greater Eſtate in Law or Equity, to and for his 6Wn Uſe and Be- 
nefit, above the Value of 6001. per Annum, altra Repriſas; nor to be a 
Member, and fit or vote for any City, Borough, or Cinque-Port in Eng 
land and Wales, above the annual Value of 300 J. ultra Repriſas, in ſuch 
Manner and in ſuch Lands; and if any Perſon ſhall be elected and re- 
turned, not having ſuch Eſtate, his Election and | 
Rerurn ſhall — 3 l Re, | Where to be void. 
This act ſhall not extend to make the eldeſt Son r 
of any Peer, or Heir apparent of any Lord of Par- . 3 
liament, to be uncapable of being elected. rent of a Peer. 
Noz to either of the two Univerſities. | — A the two Uaſ- 
No Perſon ſhall be qualified by Virtue of any Maes 3 
Mortgage, whereof the Equity of Redemption is in 0111219 ubs ben ne 
any other Perſon, unleſs the Mortgagee ſhall have been in Poſſeſtion for 
been in Poſſeſſion for ſeven Years before his Ele- ſeven Years. 
ction. | . Meat wth n hoy Be | 
That every Perſon (except as aforeſaid) who ſhall Every Candidate, if 
appear as a Candidate, or be propoſed to be elected to 22 8 the 
ſerve as a Member, for any County; City, Borough, ey : 
or Cinque-Port in England, Wales, or Berwitk upon Tweed, ſhall and 
is hereby enjoined upon reaſonable Requeſt. (at the Time of ſuch Ele- 
ion, or before the Day in the Writ of Summons for the meeting of the 
Parliament) by any Perſon who ſhall ſtand Candidate at ſuch Election, 
or by any two or more Perſons having a Right to vote, to take an Oath, 
That he hath traly and Bona, fide ſuch Eſtate in Law or ri O t | 
Equity to his own Uſe, of and in Lands, Tenements, or . 875 12 
ee (over and above what will [atisfy and clear all Incumbrances that 
may affect the ſame) of the annual Value of 600-1. above Reprizes, as doth 
Accurding to the Tenor 
and true Meaning of an Att of Parliament in that Behalf made ; and that his 
Lands, Tenements, or Hereditaments,, are lying or being in the ſeveral Townſhips 
or Precindti of or Pariſh, Townſhip, or Precin# of, in the County of 
or in the ſeveral Counties And in Caſe ſuch Candidate is to ſerve 
for any City, Borough or Cinque-Port, then to be only the Value of 


Ko. per Annum, and be taken to the ſame Effect, Mutatis mutanais, as 


Beach, within three Months after the taking there: 


is before preſcribed to be taken by a Knight of a Shire. 

The Oath to be adminiſtred by ſuch Sheriff or _.. 13 
Under- Sheriff, or Officer of the City, Borough, or 1 9 
Cinque - Port, who is to take the Poll or return 3 SY 
the Election, or by any two or more Juſtices of the Peace; and the 
Perſons who ſhall adminiſter che Oath, mult certify nere do be certi⸗ 
the taking into the Court of Chancery, or Queen's ff. d. > 


of, 


* 
—— —_ 


-niſtring the 'Oarh, ma- 


not for a rn 


fot an lafant pen: 
cant. 6 Key. 3/4. This e provided for by 6 E. 1. 


a Sarl. 


of, upon the Forfeiture of 100 J. one Moiety to the Queen; atid the 

other to the Party who ſhall ſue for the ſame, in any of the Courts at 
Weſtminſter : And if any ſuch Candidate ſnall upon reaſonable Requeſt 
at the Election, or any Time before the Day the Parliament is to meet, 
wilfully refuſe to take the ſaid Oath,” then his n ab Weta ſhall 


be void. 1 


and laſtly, it is ended; Thar no Fee or How 
ſhall be 2 for adminiſtring ſuch Oath, or mz. 
the Certificate, and king, receiving or filing of ſuch Certificate, but one 


What Fees for admi- 


ceiving and fling of Shilling for adminiſtring of the Oath, and two Shil. 


lings ſor the Certificate, __ two Shillings for filing 

and receiving of the ſame; = the Penalty of 200 

Under what Penaly to be recovered of the < er and divided as 
N * n eee 


* 
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e ori 10 Demurrer is a Paivilege. allowed to 

' Parol Demurrer, what. Jafant_only, who tis ſued Lonceraing 
ands which came to him by Diltent; a 

the Court thereupon x give Judgment, Quod loquela prædicta rem: 


| Heat quouſque the Infant comes to the Age of twenty-one, | 


The Parol ſhall de. The Perot ſhall not dener upon the Tafan of 2 
mur_for an, Heic „ Purehafor;' but for the Infancy of an fancy of 
| Becauſe the Law-doth not allow thoſe Privileges to 


| CIT” © ad 6 dock to Heirs, who are under the 8 Prote 
Qiion of che Law during their Infancy,” Mich. 2 Fac. 2. B. R. 


9 Parol ſhall not demur for Infancy. in Dower 
ue. Eli 3 1. pl. 7. 


Shall not dem: fer 
lane b JAN 7 


| g Rep. 13. "4.4 128% 1 


demur. _ 
Parol hall not 12 4 wr _ prays 


You FR Parol ſhall 
ndant comes of Age. 


6E. 1. cap. 2. „% Cap. 27 HT I 
Why Parol Deairei Fl Tce granting oft a parol Demurrer is in Favour of 


iz granted. | an lufant, and for his Benefit; ſo that for want of 


well 


4 


Where: the Parol ſhall demur, and where not. de 


a 


er. . 281 


well Knowing al big Eſtate and the Truth of the Matter, it ſhould not 
prejudice chig-Right) Jiſcended to him from his Anceſtor + But it would 
bia e i he ſhould be ſo delayed upon an Action 
brought by him in Ca an Eſtate diſcended to him from his Anceſtor); - 
6 Rep. 3, 5. 4. | 
F Sat if is-Aiceſtor. dies ſeized, ,and the Lands Aſcend to hiax 2540 
enters and rakes the! Profſts, it would be a Prejudice to the Infanc 
to laſt che Poſſeſſion whiah he hath ; and thereſote in chat Caſe it ſhall ſtay 
all his full Age oc Rep. Juke: Tins: i 214 L 019 3j3 V7 | 
„An what: Caſes an Joiporfeull t my his. Age; and * what Calis be hall 
what not. See 6 Repy 3, to 5. 9 Rep. 84, to 86. __ 
*. The Parol wall not demur in 2 Writ of Aſſize, - Shams not demur in a 
neither ot che Nonage ol Flaintiff pr Defendant. Writ of An.. 
g. Rep, JO ng to 594 1 yas 3 2 che nn l a 09 NEE. 
. Where: Age is granted, or the Parol.demurs; the 
Writ doth not: abate; but che Plea. is put fine, Die, ay Writ doh, not 
until his full Age. 2 aft. 258. And when he comes murrer ; but 4 — | 
of 5 there ſhall be eee Raft. Eur. oe Re- Summons. h 
oil 5 
g A Counter-Plea of Age i is like an- Eſtoppel, ee {How a Counter-Plea | 
therefore; ought. to be ada and Plain every 22 3 
tent. 3 Bulſtr. 144 n 
MUhere Iſſue is taken . the Counter-Plea, LS, lbs Judgment ſhall 
found for the Demandant, judgment final ſhall be br er ah 2 is 
given, . notwithſtanding the Infancy of the Tenant. dant. ; * 
1 Lev. 16 3. Raym. 118. 
"Jf Two are vouched, and the Parol demurs for yy... jc ball demur 
the Nonage of one, it ſhall for the other alſo. for the Nonage of one. 


45 Ea 3. 23. 


. 


Parſon. 


: #5 3 4 


p 


Arſon ſignifies the Recoz of a ; Church, becatiſe kund 3 
T fo2 his Time, he repeſents his Church, und ſu⸗ | 
ains the ſame as wen in -und as being ſued in any Artion rouching 


the ſame, Flera lib. 9. cap. 18. 
* Chere a Parſon leaſes for Years; and is -bſent A Parſonabſcne from 


his Benefice above eigh- 


ſtom his Benefice above the Space of eighty Days in ,,n,y, mites his Leaſe, 
one Year, the Leaſe is void. 3 Teen. Cake 1 Stat. -) ee 


13 Eliz, cap. 20. Oo. Blix. 490. 13 El. cap, 20. 
1 . A Par: 


282 — 1 

A Parſon who hel: 4 Parſon cakes a Boyoliee with Cee above81y 
TIP * * Annum, with a Diſpenſation, and aftetmards talen 
6 1 another Benefice wich” another fice wi Cute; Sate the ſirſt 18 by the 
1 r . 13 21 H. 8. cf.. 4 Lan, Cafe ga it ys van 
| * . . od > 5 3 t) 
=—_ WR | — The Parſon in a er pp, ſts Thabhe p 
I : How in a * Fes imperſonata;' aaf doth nor ſd j Tempore' im 

4 | podit, . — — 'trationis brevis; and yet good; for i inferred 
4  - >a . the Writ brought againſt him chat ho i85 und if he 


r de Perſons impe N before he pleads, it is ſufficient. 

5 Co. Car. 10. ode en ade 
Agiinſ Spirirus) fer- By che Statue of te at 248 $6. 13. fh. f. it 
ben tig ef Fm. ig ensctel That ue Spiricual Peflod' ene to 


+ Farm to himſelf, or any Perſon to his Ule, any Leaſe of any Manots, 
Lands, Tenements, or Heteditaments for Life or at Will, upon the For- 
- feiture of 104. per Month, one Mojoty es the King, dhe other to the 
Informer. A Han) b 8 NR 28K ut. iti 1131 


"a «"Drithed Guilt be buy io ſell again any 
as n * any dize, Corn, Cattle, G. Nan Forſicur of on 
. es 2 Jie 


| | . Cattle, Gr. co felt - treble Value. Seh. 
gain. 'P1ovided, That be may buy Horſes or any othe 


nnen e en Sec . 


| 
4 
11 4 — x 
* 


5 Partition. 
Se . Exchange. | 
Pariuers, and Partition 


Artition is a dividing of Lands difcended by 


Partition, what. P the 


Parceners, where there de two at the leaſt; 
whether they be Daughters, Siſfers, Aunts,-02-otherwiſe of Kin to 


, be between ointenants, and Tenants in Common, 


2 1 7 ͤ— Kay Wh Partition is made, by "FIT (unleſs 

ind how by the Sheriff thaw is ſome. particular Agreement to the contrary) 
be elder Siſter ſhall chuſe firſt, ; the ſecond next, 

bur where the Sheriff is to make Partition, there de may aſſign the Part 


to the 2 lt, and to the eldeſt laſt, if he pleaſeth: For 1. 
Pyrit 


Merchan- 


What Cattle and for Cattle for his neceſſary Uſe, IJ for- e of 


Common Law amongſt Cohetirs oz 


the —_—_— from whom the Lauds diſcended ta them: and u map 


4 eee EN I 484 
. to give a Preference tb e elder 8 
bur:obly12d make od Puten Jir m_ 5 a e. 
A Partition of Bands ought to bo mödd accord: * 1 
dag to the Quality anche rut Value of the Lands, Lands ahi, 

5 4 xeeording; rote Quanciry orvequal Num- | 581 

ber of Acres Ak. Car. n R. Fort the Partition ought to be egal 10 
Value, which is ſo in the former, but may nor be ſo in the later. Liz. 
ade Neon by Equaliry pf 'Acreg5) Gor" ſome Land is of greater Value 
han weiten e eee ang, e eee 
51-1 Partition way be of uny Eſtäte of Frechold. Of what Eftares «Pur. 
ori for” Tetm of Mears, br uncertain Intereſt, or at Adr #790 A 
Will, of die Mahors, Lande, Tenements or Here- 8 gta 
ditaments, whereof the partition is demanded: See the Manner of ſuing 
ol ir, and the particular Directions given by the Statute, intituled, As 
A for the or the. eafter obtaining Partitions of Land in Coparcenary, Foimenancy, 
id Tenancy in Commion, ER 3&9 LT 3. Cap. 3 f. 

| by his og _ W but now made perpetual 3 4 Inna, cap, 18. 
3 4 E, cap . 18 0 _ 
"opus enen or Tenants in Corrs , C 
mom ſeized of any fiftare of Inhetitance in the Ad «tr 5 
vowſon of any 80 Vicaridge, or other Eccle- ſon. 
fiaſtical Promotion, ani a Veen he mac e 7 Sunn. | 
them to preſent by Turns; then every one ſhall be adjudged to be 
ſeized of his or batt ſeparate Part of the Advowſon to preſent in his or het 
Turn : As if there be two, and they make Partition, each ſhall be ſaid 
to be ſeized, the one of the one Moicty to preſent in the firſt Turn, 
and the other of the other Moiety to preſent in the ſecond Turn; and 
ſo where there are more than two. _. 

Note, No Plea in Abatement in Partition ſtiall be Hl not abate for 
dinitted nor ſhall it abate by Death. id. Sei7? 3. _ A * 
See the Statute, how it is to be executed. Shall be no N 

Partition of Lands of Inheritance to be made by io 
Parceners, Jointenants, or Tenants in Common, , w_ Partition muſt 
muſt be'made by Writ or Deed, and cannot be made 
by Proll Sv.. 350˙ KL pl. 20. Ben. 260. . 


Oase canaor avow for the Naur of | One Coparcener can- 
the new before Partition. 5 Mod. rar. Moiery of che Rear be- 


fore Partition. 


- Whore Pair of oe Partehet's Eſtaste is evidhed fot Where Part of one 


Lil, char Hall defeat the intire Partition. Cro, Elix Parcener” s$' Eſtate is e- 
vided, defeats the Par- 


| oa * 6¹ 903. See Titie Exchange. | rition. 


.. A-Wan' ſeized: of Lands in Fee, had ouly two 5 
Daughters, and deviſes'all his Lands tb one of "iis n 
Daughters, and her Heirs: Here the Deviſee ſhall Dangers nn kieirs, 
have the Whole: For where: ever a Deviſe is of the ſhe ſhall have the 
3 rr nr: ay the Deviſe LA „ 
wid, e he is in Diſcent, which is his bet; ä 5 
ter Title; but where N is deviſed to the Heir, . 8 mw 8 


Kone fin ſhall take by Purchaſe. Hill, 1 Anne. Purchaſe. 


Parti⸗ 


> INT 1.3 


„% partition; 


enn - Partition. : brought by Tenant 10 Feecbf one 


Tant 3 ak Moiery, againſt Tenant: eager: the other Moi 


N. 8. cap. 32. fer S. c 32. Lun. ond. n, 


I chere be ghree- of a Manor who 


— ench * make Partitiom every of them: ſhall have a Manor 


re and a Coust- Baron e waG 
. +: {Dovis's-RepoGnub, ,- trot 9 41 24 


> oo Erraꝛz was aſſigned that 
Flow the Count ebe forth, That Infimul . pro indiviſo tenet cum Def. and 


i e Caſe of 
Tintsia Commod. 4 it is not fad what Eſtate : Several Precedents were 


ach ys 80 quoted to make it good; but it was ſaid; chat Te. 


at in Comme 1 * n N 16 mer G —_ 
7 194894] 5 %; 


5, 51 7 1 5 7 27 A 4 Fen 
Kr. 13 


. Os 2 Te 1 % 
«\ $6) * 3" 


See. partition... [03 2 


Artners art where two 07 moe are to 
come in Share and Share aline to any 
"Trade oz Bargain. 


Partners, Who. 


Part- Owner, who. 


5 2 Ship Matters. 


Two Parner Jade. - Two 8 in 3 Trade, * r 
— Nr covered agdinſt one of them; his Moiety of the 
taken in n Goods in 3 only, ſhall be — 

tion. Show. R 74 

= 3 Covenant yh £ upon Articles by one partner 
de by one upon Arti» againſt the other, and ſeveral Breaches aſſigned, 
giinſt the other. 3 ſome found for the Plaintiff, and ſome for the De 

ſendant; and ſo of the Demurrers. Latw. 877. 4. 

Partition by Tenant Partition brought by Tenant in Fee of one Moiety, 


in Fee, againſt Tenant 
for Life of _— 
Moiety. - . Statute 32 H. 8. 7. 32. Low. 1018. 


32 D. 8. cap. 32. 
See the Searuee, For the more e 


t is re- 


- The Statute for the ſeing out of 
more eaſy ſuing out of yt of Partition, with the Manner of ſuing of 


0% W.; cp. 3. them our, and making of Partitipn. 8 A 
20 ca. 31. er Tale — 


/ 


2 — 


in the Corine 4 ſ& 


« . 1 
s +a re t Ne , 
N # 0 1 c 4 1 # PF.» Fi + < „ & # , * - — FF © : : , : 


Part-Owners are only thole 121 are concerned [ 


againſt Tenant for Life of che other _—_ Per 


, 


his Wages, and ſo are the Part-Owners, in reſpect 


3 
8 
F 


* 


Partners, Part Owners, and partition. 285 


Mͤhere there are Part · Owners of a Ship, the Ma- "4 
jority may ſend her out, without the Conſent of p, 765, Majority | of | 
the reſt: And if they do, the Majority run all the che Ship our. 
Hazard, and they muſt pattake of the Profit. Sh. 
Rep. 13, 3 i * 5 ph ee e 5 82 — 
An Action will lie as well againſt the Part- Owners An Action lies: as 
of a Ship, for the Loſs or Spoiling of Goods deli- n 
vered to ws 4 5 againſt the Maſter: But if | N 5 
it be broug t. again! the Part-Owners; it muſt be „ Were are fever 
brought againſt all of them, or elſe the Defendant for Loſs af Goods ler L 
may take Advantage of it, by Pleading in Abate- 2g*inft the Maſter, o 
ment, or upon the General Iſſue. - id. 30, 105; all of chem. : 


* 


4 Maſter of a Ship is chargeable in reſpect of Where the Maſter is 


chargeable, and where 
the Part-Owners. 


*+ 


of the Freight they receive for the Portage of the 2 
Goods, at the Plaintiff s Election: But the Action againſt the Part- 
Owners muſt be brought againſt all of them. 3 Lev. 259. 


Party and Paivy, See Pzivies and Pꝛivities. 


Patron. . 


See Pielentment to a Church. 


Ignifies him who hath the Gift of aBenefice, _. 

and the Reaſon is, becauſe the Hift of Patron, who. 
Churches and Benefices belonged unto ſuch 

good. Men, as either built oz elſe endowed. 


then with great Part of their Revenue. 


Ok an Avoidance by Reſignation or Deprivation, i, _._; 
the Patron ſhall have fix 3 time afect Notice by ne; Making be eo 
8 him, to preſent his Clerk. becauſe it may be and where he ie te 
deretly done in the Chamber of the Ordinary: But if Notice at bis Fe. 
where the Church becomes void by the Death of | 2 

the Incumbent, there the Patron is to take Notice of it at his Peril. , « 


3 Leon. Cale 66. fol. 46. 
44 LV. 2. | io | ; dry . 4 . ud, There 


Jad 


- 
— * 

7 

— 


Tatronage. 3. Natione fundi, when a Man erects a Chur 


# # be pleaded when it is 


; Oe” * * ' * 
4 N. 8 * % n hy 
* * 5 R 
fu 99 by WY * >. . ; "Wm HT INT EW 
9 * 9 
as 


* = 


. Wa. 5 ; 
* 
7 
. . * \ < | 
, „ F 
. © " 
4 | * 5 


4 


e 
1. Ratione 
1 Church. 


The three Canſes of 2. Ratione donationir, when one only endows it. 


upon his own Soil. Lit. Rep. 137. 5 


Where « Patron my A Patron may revoke his Preſentation before 


+ revoke his Preſentation- Inſtitution, Latch. 192. 


Paton, See Pledges and Pledge. 


— ——_ 


* 


Payment. 
Acceptance. 37 
Diſcharge. . 
Pleas and Pleadings. 


See 


a 


Security oußht to OEturity ought to precede Payment. Chan. 
precede Payment. Rep. 294- | bas.» 2 | 
Payment the zoth of Payment at an impoſſible Day,as the zoth of Febr, 
mn her be Payment 60 be Payment preſently. Latch 4. Gibbon and Par- 
chaſe. 8 . 
Payment before the Papment of Money before the Day of Payment 
85. is Payment at che appointed, is in Law a Payment at the Day: Fot it 
cannot be in. Preſumption of Law any Prejudice to 
him to, whom the Payment is made, to have his Money paid before the 
Time; and if it be paid before the Day, it is paid at the Day; and 
it appears by the Receipt of it, that it is for his own Advantage to 
2 receive it then. The Defendant muſt nor plead, That 
How to plead it. the Plaintiff accepted it in full Satisfaction; but be 
muſt plead, That he paid it in full Satisfaction, 
; 5 Rep. 117. 00 e e 
How Payment is to T{lhere a Man is bound to pay his Rent at four 
Feaſts, or within ten Days after every, Feaſt, or 
within fix Months, Payment generally is no Plea: 
For he hath his Election at which of the Days to pay it, it being in the 
DisjunCtive. Cro. Car. 42 1. pl. 13. 422. e, 
1 ; A Man 


in the DisjunQive. 


fundationts, where one ſolely founds a | 


: 


1 ”F Y — Are. 


9 Payment. 

4 Man had four Daughters, and ſettles his 
Eſtates to the Uſe of his Daughters, until every 
one of them ſucceſſively ſhall or may have levied five 
hundred Pounds a- piece for their Portions ; Remain- 
det to the Son: The Son enters and holds the Eſtate 
longer than the eldeſt Daughter might have received 
her Part, and then ſhe entered: And adjudged, That 


237 


Where five hundred 
Pounds a-piece is to be 
raiſed by three Daugh- 
rers for their Portions 
ſucceſſively, one muſt 
not delay ro do' it in 
Prejudice of the o- 
thers. 


- 


ſhe could not in Prejudice to her other Siſter® But they held, That 
ſhe had a Remedy againſt her Brother, (I ſuppoſe in Chancery ) who 


had receiv'd the Profits. Co. Eliz. 800. pl. 53. 
Apon Solvit ad Diem pleaded, it is good Evidence 
to prove Payment at any Time after the Day, and 
before the Action brought: For if the Money were 
paid and accepted by the Plaintiff, he had no Rea- 
ſon- to bring his Action. See the Statute 4 & 5 


Anne. © wy 


* Payment, chough after the Day, may be pleaded 


to any Action of Debt, upon Bill, Bond or Judg- 
ment, or Sci. Fa. upon a Judgment, by Statute 4 
5 Anne. See Title Pleas. 


\ How to aſſign a Breach, where Money is to be 


paid after the Receipt. Lutw. 472, 473- 


here Money is to be paid upon Notice, it 
ſhall not be loſt for want of Notice; but no Notice 
may be pleaded in Abatement. Lutw. 404. 

- How Conditions of Bonds are to be pleaded to 
be performed where Money is to be paid, or ſome 
Collateral Matter to be done. Aeilw. 74. b. 75. 4. 


Where the Word Paying im a Will makes a Con- 
dition, and where not. See Title Deviſe. 


Payment of a leſſer Sum in Satisfaction of a 
greater, cannot be any Satisfaction for the Whole, 
unleſs the Payment be before the Day : Bur the Gift 
of * Horſe or Robe, &«. in Satisfaction, is good. 
3 Ker. 177. —f 

Where Money is to be paid upon a Condition to 
Heirs, Executors or Adminiſtrators, and the Aſſigns 
ate not named, it cannot be paid to the Aſſignee. 

5 Rep. 96.6. - | 
+ Payment of Money ſhall always be directed by 
him who pays the Money, not by him who accepts 
it. 5 Rep. 117. 6. Cro. Eliz. 68. pl. 19. For every 
one ought to interpret the Intention of his own Act, 
and not another for him. Mich. 1 50. B. S. 


CR 


Thing done. 


Payment after the 
Day, and before the 
Action brought, is 
good. 


4 & 5 Anne. 


| Payment after the 
Day, where goog. 


4 t 5 Anne. 


How to aflign a 
Breach, where Money 
is to be paid after the 
Receipt. | 


Where Money is to 
be paid upon Notice. 


How to plead to 
Bonds where Money 
paid, or ſome collateral 


. 
4 


Where the Word 
Paying makes a Condi- 
tion. | 


Payment of a leſſer 
Sum, not good, unlcſs 
before'the Day. 


But of a Collateral 
Thiog ir is. 


To whom Money is 
to be paid. | 


By whom Payment 
ſhall be direQed, 


Voney 


Jö;——⁸ —a _ 
Money was paid by the Borrower to the Scriyen, 


| Payment by the Bor- er Who procured the Money, without taking up of 


rower to the rs che the Security: And held, That in regard the Lender 


Lender. | kept the Security, Payment to the Scrivener ſhould 
not conclude him. Rep. 93, 355 47045 11. ' 0 
1 | Payment of Taxes, or Money laid out for Re. 
4 l Repales THY pairs, where good, in an Action of Debt for Rent. 


Peace, See Juſtice of Peace. 


— —— _- — — 


* . 


— 


Penalty and Penal Laws. 


See Payment. 


| TR E Spiritual Court may hold Plea of 2 
2 _— Thing prohibited by a Statute upon a Penal. 
Penalty upon a Penal ty; ſo that they proceed not upon the Penalty. 
Statute. 2 Lev. 212. | 


'F In Debt for Perfor- It a Man bring an Action of Debt upon a * 


mance of Covenants, for Performance of Covenants, the Plaintiff ſhall 


1 8 recover the whole Penalty of his Bond, becauſe in 


mand, and the Demand muſt be for the whole pe- 
nalty; for it is the Defendant's Folly, after he hath 
obliged himſelf, not to take Care to perform the 


Bur Equity will re- Condition. But upon the Defendant's bringing of 


Leve, and bow. his Bill in Equity, and praying of an Injunction to 
| the Suit at the Common Law, the Court of Equity 
uſually grant it till the Hearing of the Cauſe; and upon the Hearing of 
the Cauſe, they uſually continue the Injunction farther, and order a 
Trial at Law upon Quantum dampnificatus, for the Jury to find, (for a 
Court of Equity cannot do it) how much Damage the Plaintiff received 


by reaſon of the Breach of the ſeveral Covenants ; and they farther * 
Order, That after ſuch Verdict given at the Common Law, both Par- 


ties ſhall reſort back for the Decree of that Court: So that here is fitſt 
an Action brought upon the Bond at the Common Law, then a Decree 
in Chancery for a Trial at Law, after that an Action at the Common 
Law, to try the Quantum dampnificatus; and after that upon the —_ 
bag” y- | ; | IO 


OS 
—— 


Debt the Judgment muſt be according to the De- 


Penalty and penal⸗Taw-we. 289898 "7M 
of che Poſes, and Reading of it in the Court of Equity a final Decree, 

whereas a bare Action of Covenant at the Common Law (without ſuing 
for the Penalty of the Bond) would have made an End of the Buſine 
in. Time, and for a much leſſer Charge. | 

There are three Kinds of Penal Laws, Pena OR bk N 
pPecuniaria, Pana Corporalis, and Pena Exilii. Cro. W ou Kinds of 


| Jae. 415. 


* 
* 


Perambulation. 


8 © See Pariſh. , 
Y * 


Erambulatione Facienda ig a Tritt which lies 
where two Lozdſhips lie near together, 
and ſome Encroachments have been made 
of a long Time; then by the Aſſent of the 
Lows... the Sheriff ſhall rake with him the Parties and Meighbours, 
and ſhall make a Perambulation, and ſettle the Bounds as they were 
before : Atſo there is another Perambulation ; and that is, fo2 the 
Miniſter, Church⸗Mardeng, and Pariſhioners, to go round their 
Partſh once a Year, in oz about Aſcenſion-Week. 


Perambulation, what. f 


- Pariſhioners may well juſtify their going over | 3 
any Man's Land in their N ro: DMs tho N * 
to their Uſage; and may abate all Nuſances in their 

Way. Cre. Eliz. 444. pl. 3. 

A Cuſfom for Farmers to find Cakes and Ale at Cuſtom to find Cakes 
a Ferambulation, is naught ; for it is no more than ina ir » Yerambu- 
a Preſcription in Occupiers, which is not good in a a . 
Matter that charges the Inheritance. 2 Lev. 164. 


IST Lu. 2. ] | TY E Peremptozy. 


Peremptory, what. 


Peremptozy. - 


A 


Peremptoyp, is when a Buſinels is by g 

Rule of Court to be ſpoken unto at a pe. 
cile Day 3 and it it can not be ſpoken un⸗ 
to then, by Reaſon of other Buſineſs of 


the Court, the Court in ſuch Eaſes doth uſe, at the Pꝛaper of the 
| * who 10 concerned, to diſpence with the not ſpeaking to it at that 


ime, and doth not give the Party farther Time to ſpeak to it, with: | 


out P2ejudfce to him; a 
—_ And this is uſed vi be moved 


Court, and is granted of Courſe. 


Peremptory- Day not 

iven the Defendant to 
ſhew Cauſe, We. at the 
firſt reading of the Re- 
cord. 8 


is called the putting off of a Perem 


b by Counlel at the Riſing of t 


By the Rules of the Court a peremptory Day to 
ſhew Cauſe why the Judgment ſhould not be affirm | 
ed, is not to be given to the Defendant upon a Writ } 


of Error brought to reyerſe a Judgment given 


againſt him, upon a Non ſum informatus, or Judge |} 


ment by Default at the firſt Reading of the Record; but the Court 
will appoint a Day to hear Counſel: For ſuch a Judgment is not ſo 
much favoured as a Judgment upon a Verdict. Mich. 22. Car. 1. 


: B. R. 


If Defendant tender 
an Iſſue in Abatement 
of the, Writ, and the 
Plaintiff demurs, and 
the Iſſue is over-ruled : 
The Court will give 
the Defendant a pe- 
remptory Day to plead 
to the Merits. 


liter if the Iſſue 
and Demurrer were in 
Bar of the Action. 


Ik the Defendant do tender an Iſſue in Abatement 
of che Writ, and the Plaintiff doth demur upon the 
Iſſue, and upon arguing of the Demurrer the Iſſue is 
over · ruled, that is, it is adjudg'd by the Court to 
be no good Iſſue; the Court will give the Defendant * 
a Day over to anſwer'peremptorily, that is, to plead 
a Plea to the Merits of the Caule, the former Plea, 
which was over-ruled, being only in Abatement of 
the Writ, and nothing at all to the Merits of the 
Cauſe, for that never came in Diſpute : Irin. 24. 
Car. 1. B. R. But otherwiſe it is, where ſuch an 


Iſſus and Demurrer is in Bar of the Action; for there 


How to take Advan- 
_ of the putting off 
of a peremptory Day. 


the Merits of the Cauſe are put upon it. 

Ma peremptory Day be put off by the Court, 
the Party that will take Advantage by the putting 
it off, ought to enter the Rule of the Court that was 
made for the putting it off. Trin. 165 1. B. &. 


Perjuꝛꝛ. 


_ Perjury, 
a HY © C Evidence; _ N 
ed Sce Oath. | 
EE Witneſs, 


% 


Falſe Oath taken before a Perſon that hath, Oich taken 
not Authority by Law to give the Party before a Perſon who 
his Oath in that Cauſe wherein he is de- bas no Authority to 
poſed, is not Perjury : 21 Car. 1. B. R. For the rx. * 
Oath is Coram non Fudice, and it is as if no ſuch 
Oath had been made. ee . | 

An Indictment for Perjury may be preferred againſt Iadictment lies for 
one for taking a falſe Oath raſhly, and for want of ng = _=_ * 
Conſideration, although the Party that took the ages. 
Oath did not do it maliciouſly ; and he may be con- E 
victed thereupon : But the Fine ought to be more moderate where rhe 

jury is committed out of Raſhneſs only, than where it is committed 
maliciouſly :' T7in. 24 Car. B. R. For though the Law doth not tolerate 
Offences,” even when they are committed out of Infirmity; yet it hath 
Regard to the Weakneſs of a Man, and will not therefore puniſh them 
lo ſeyerely, as Offences committed upon premeditated Malice to the 
Party againſt whom they are committed. Quere, If this not boing vo- 
luntary Perjury, is within the Stature ? 

Where a Man makes a falſe Oath, which is no- Oe K 
thing to the Purpoſe in the Cauſe, and the Party gor 2 64ic Oath, if 8 
àgainſt whom the Oath is made receives no Damage Party receives no Da- 
thereby, there lies no Indictment for it: For it Se. 
would be very hard to make a Man ſuffer for that 
which hurts no Body. | 


% 
* 8 ö | 
5 2. . S4 — A | 4 
* , . þ ;: ; " ? - . * 
* * 111470 4 1 * 5 Perpetuit) 
. * * - 2 
* x 


Pernetuity is where if all that have Jn: 

n, pet they cannot bar oz paſs 
he e te: But if by the Concurrence 
of all, having the 5 it may be 
burt d, tt is no Perpetuity. Chanc. Rep. 213, 


K A Rule that deſtroys It is a Rule that hath deſtroyed + Spee 
. RE That an Eſtate cannot be made to ceaſe for a Time, 
and then to riſe again; or to ceaſe as to one Perſon, and have being as 
to another; or to deprive a Tenant in Tail by Condition or Limita | 
tation of the Power of Alienation. Hob. 257. 
"= a They are odious in the Law. See 1 Rep. Cra 
erpetuities are odi- Caſe, and Chudleigh's , Ke | 


ous in the Law. 


A Definition 4 2 
Perpetuity. 


| Perpetuities void | 
and repugnant. A 


oviſo to ceaſe an Eftate limited to a Man, 

and the Heirs Males of. his Body, as if the Tenant 
in Tail were dead, is repugnant, impoſſible, and againſt Law, 1 Rep. 84. 
4. Cc. to 88. Moore, Caſe 495. 

. rn of > 2g Limitation in Reverſion of a Term to ſeveral 
derten of Fer Perſons in eſſe, doth not not extend to the Creation 

Perſons in eſe, makes no of a Perpetuity ; but otherwiſe it is to Perſons not 


En in eſſe. Chanc. Rep. 8. 
Foz Caſes of Perperuities ſee Moore, Caſe 868. 


3 Pertaining: 
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Refeription doch nor make any Thing appon- 
5 dant or appurtenant, unleſs the Thing ap en f 1 


pendant or apputtenanr agree in Quality and ner nt, nd 
. is coke Thing whereunto it is — * 


* 


dant or appurtenant: As a Thing corporeal cannot properly be * I 


dant to a Thing corporeal ; nor a Thing incorporeal to à Thing in- 
* | — 4 1700 _ bn in Grant, as Adyowſons, 
Commons, Cr. may be Appendant to Things corporeal, as a Manor 
Houſe or Land, &vc. Co. Lit. 12 1. b © 0-03 ihe! 1 * of 


Poem Bunte andPidgeons, ſee Nulanee, 
Pie -Pomder Coutt, ſee Courts. 
Pirate, ſee Felon and Felony, Trials, 


Plaint. 


See Allize. 5 


x * 
i 
4 . & 
* 7 


Laint is the Entry of an Actfon in an infe- 


P rioꝛ Court, and is after this Manner: 4. B. Plaint, what. 
- queritur verſus C. D. de placico tranſgreſſionis, & 


ſunt pleg de proſequendo, ſcilicet, Johannes Doe & Richardus Roe. 
CLVol. 2. Ih | _—_ A Plaint 


1 -Plainf, 8 
A Plaint is likewiſe the Cauſe ko; which the Plaintiff doth com. 
plain to the Ring againſt the Defendant, and fo2 which he doth obtain 
is Writ : Foz as the Ring dentes his (Urtt to none, if there be Cauſe 

to grant it. ſa he grants not his Writ to any without there be Cauſe 


alledged foz it; fo2 as the Ring is bound to hel _ to Right that 
ſuffer Wrong, to he is bound (as much as in him lies) to defend his 
People from cauſeleſs Ueration, 


1 9 Plant in an inferior Court, is in the Nature 
of \Plaintisio Nature of an original Writ: Paſch. 1652. B. S. For therein 
: zs briefly ſet forth the Plaintift*s Cauſe of Action. 
How to proceed on a here a Plaint is levied in an inferior Court, the 
Plaine in an inferior Peſendant muſt be diſtrained but by a Pewter-Diſh 
h or Kettle, c. or ſome" other little Thing of ſmall 
Value (not exceeding 10 5.) at firſt; and if he doth not appear, then a 
farther Diſtreſs to a greater Value, and ſo on till he appears; but the 
Plaintiff muſt not upon the firſt Diſtreſs, ſweep away all the Defendant's 
Goods; if he doth, this Court will grant an Attachment againſt him, 
and alſo againſt the Officers. who made the Diſtreſs. i 
e The firſt Proceſs in an inferior Court, is a Plaint; 
L. KI _— upon which Plaint there iſſues a Pone, and until the 
rior Court. Return of a NVichil upon the. Pone, a Capias will not 
iliwbvie againſt the Body of the Deſendant. 
How to plead Plaint Pom to plead a Plaint in an inferior Court of Re- 


_ — whe!* cord, and Judgment thereupon, where the Corpora- 
tered from Bailiff co tion is altered from Bailiff. to Mayor. 3 Lev. 243, 
Mayor. See Title Copwonation. - Mi 
Where the Plaint in The Plaintiff in an Aſſize may abridge his Plaint 
an Aſhze may be a of any Part whereunto a Bar is pleaded. 21 H.8, 


r Þ.8.cap, 3. c. 3. See Titie Afze. 


EL 


Officer. 


6 Abatement. ) 
Se Jeofails. 5 
C Dyer. 


TH Leadings are all the Matters which came 
P after the Declaration, as well on the De- 
-  fendant's as the Plaintiff's Side, until Jfſue 
in Law o2 Fact is jolned, 11 
Seneral Eſtates in Fee- ſimple may be generally 
alledged, wiz. Quod A. ſeifitus fuit in dominico ſuo ut 
de feodo, but the Commencement of Eſtates- tail, 
and other particular Eſtates, ought regularly to be 
e | 


Ik a: Plea commenceth in Bar, and concludes in 


Abatement, the Judgment is final. 1 Lev. 312. 


An Officer may juſtify by the Writ, only, the 
Farty not without the Judgment. 3 Lev. 19, 20. 


9 Leſſee at Will is obliged to give Notice to his 
Leſſor of all Declarations delivered to him, or to 


any other, &c. with his Privity. General Performance 
is a good Plea. 1 Lata. 59 3 


Ye is alſo obliged. not to attorn without Con- 


ſent of his Leſſor. Plea, that he did not attorn 
without, &c. is not a Negative pregnant, but a 
good Plea. ibid. He was alſo held to deliver Poſ- 


Pltas and Pleadings, 


Replication. | c 
Lraverſe. 


Pleadings, what. 


General Eſtates in 
Fee-ſimple may be ge- 
nerally alledged. 


If the Plea commences 
in Bar, and concludes 
in Abatement, Judg- 
ment is final. 


How an Officer, and 
how the Party may ju- 
ly. 


Leſſee at Will muſt 
give Notice of Decla- 
rations. 


Plea that he did not 
attorn without giving 


Notice co Leſſor, and 


good. 


eſſion to his Leſſor of all Lands which he then held or ſhould hold, c. 
and he pleads, that he held five Cloſes, &c. and to that he pleads 


Performance generally 


„and does not aver that the ſaid five Cloſes 


were all the Cloſes which he held; and yet good. 1014. 


CS 
"3 


The 


296 Pelea and Pleadings, - 
Why the Law refu · The Law refuſech double Pleadings, and Negatives 
ſes double Pleadings- Pregnant, although they be true, becauſe they do 


"My , Inveigle and not ſettle the Judgment upon one 
Two Things requilite_. Pon ; bur it requires in every Plea two Things, 


in every Plea. 


That it be deduced and expreſſed according to the Forms of Law; and 
if cither of theſe be wanting, it is good Cauſe of Demurrer. | 


2 PET IVY 1 General pleading, though in Matters of Fact, is 
4 rat dt Ile . n to make au late by the 
Aadviſe of F. S. he muſt ſhew what Advice he gaye: 


A Condition that the Obligee ſhould enjoy an Office according to a 
Grant of Letters Patent, he muſt not plead the Letters Patent verbatim, 
but muſt ſhew the Effect of them, and that he enjoyed accordingly. 


Hub. 295. N Lani Chad 
on to conclude In all Pleas in che Affirmative, the Defendant 
Pleas in the Affirma- ought to conclude his Plea with Et hoc paratus of 
tive, and how in the weyjficare ; but Pleas merely in the Negative ought 
* not to be averred, becauſe a Negative cannot be 
proved. Co. Lit. 303. 4. As upon a Replication, Q od non habetur tal: 


Recordum, Et hoc paratus eſt werificare per Recordum illud, this is incertain 


and naughty. | a a 33 
Pleas taken moſt Every Man's Plea muſt be taken moſt ſtrongly 


ſtrongly againſt | the againſt him that pleads it; for ever 'Man is preſum- 3 


Pleader. ed to make the beſt of his own Caſe. 


-  ._,__ Every Plea ought to have its proper © 

; All Pleas ought to ag a Plea to the Writ to conclude to the Writ; 4 
2 Plea in Bar to conclude to the Action; an Eſtoppel 
to relic apon the Eſtoppel, ““. 

IXI If Covenants be all in the Affirmative, the De- 
n fendant may plead Petformance generally; if any be 
plerd Aſfrmative Hege. in the Negative, to ſo many he mut plead ſpecially, 
tire. ok and to the reſt generally; if any de in the Disjun- 
Fo Qive, he muſt ſhew which of them de hach performed. 
8 Surplutage ſhall never make a Plea” vicious, but 
ſhall bor Hickey les. woere it is contrariant to the Matter before. Co. Li. 
Nn an Action of Trover, regulatly, che Plea 


In Trover the Plea aſt be Not guilty ; becauſe if a Man hath an In- 


lt be Nor guilty. | Man x 
1 . 8 tereſt in a Thing for which the Action is brought, 
he is Not guuilty of any Converſion; or if a Man hath any lawful 
Cauſe to detain, but not coniyert, he muſt plead Not guilty, and give 


his Cauſe of Detainer in Evidence. F 
F Covenane deliver, $ e 2 7 ; * Ee ſuch a Day. Plea 
uch a Day : Plea that that he delivered ſecundum formam, &c. ill. 1 Lev. 145. 
3 Janes " Declared a good Plea, by which it appeared the 
Ik a good Plea be ill Plaintiff had no Cauſe of Action, yet being badly 
pleaded, the Plineif pleaded, the Plaintiff had Judgment. id. 184. 
habe Sn" pon pleading a Matter partly amounting to the 
on 2 1 general Iſſue, and partly ſpecial, admitted upon a ge- 
| lowed. neral Demurrer. 3 Lev. 41. 


2 


the one, That it be ſufficient in Matter; the other, 


per Concluſion; | 


See 


PpPleas and pleadings. 3 

See after, where the Seiſin of Copyhold Land ,, , _ 
ought to be pleaded of Neceſſity, or cherwiſe it ths — 7 . 
ſhall be intended Frank- ſee. 3 Lev. 126. plesded. 

In Debt upon a Bond with Condition in the Diſj- General Peffor mance 
junctive, general Performance is no Plea, 1 Lat. no Pies to a disjunctive 

81. | » | | 195 $498 3% | | Ondition. 

1 If the Falſhood in the Defendant's Plea is neither wa 
'* burtful ro the Plaintiff nor beneficial to the Defen- hurt, and rating 
dant, there it ſhall never hurt the Defendant; but 
where the Defendant pleads a falſe Plea, which Falſhood is detrimental 
to the Plaintiff, and beneficial to the Defendant, there it ſhall ; as by a 
Defendant Executor pleading ſeveral Judgments, and concluding that 
he hath not Aſſets Ultra ; the Plaintiff may reply, That one. of the 
Judgments is ſatisfied; which Replication ſhall be fatal to the Defen- 
dant, if it proves true: But to plead that he hath fully adminiſtred, and 
that he hath not Bona &. catalla præterquam bona que non ſuffic. to ſatisfy 
the Judgment, is void for the Uncertainty, for no Sum being mentioned, 
no Iſſue can be taken; but if it had been ſaid that he had not Bona & 
catalla præterquam bona & catalla ad valentlam que erga ſatisfaFionem Judicii 
prad. onerabil. ſunt, it is good pleading. | "$G2T-01 

Debt was upon a Bond to account: Plea, that he Notice given of Rob-: * 
had accounted: Replication, that he had received ſo 95? 229unts to an Ace 
much, for which- he had not accounted ; Rejoinder, 3 
that he was robbed of it, and in his Account gave Notice thereof: And 
adjudged no Departure, becauſe it was an Account thereof. 2 Lev. 5. 

So upon a Condition to return all the Effes ; 
Plea, that he had returned them; Replication, that he What is no Depar- 
had no Order ſo to do: And adjudged no Departure. 
14, „„ N 8 ieh! 
Nidt ante Departure. Condition of paying at or | ; 
before the 1ſt of May. Plea, non avis 7 Mai, . Dor is fl. A 
3 Leu 293. 1 | 


The Replication of de injuria ſua propria abſque tali EE 
cauſa eo the whole Plea, and 8 rpg ey ag re OS. 
mandment only; for all make together but one wore 

Cauſe, and ſome of them without the other make . 
no Plea; as in Falſe Impriſonment, the Defendant juſtifies by a Capias 
to the Sheriff, and Warrant to himſelf, : there de injuria ſua propria gene- 
rally is a good Replication; for then the Matter of the Record ſhall be 
Part of the Cauſe; (for all makes but one Cauſe): and Matter of Re- 
cord muſt, not be left to the Lay gens: But in ſuch Caſe he may reply 
generally de injuria ſua propria, and traverſe the Warrant which is 
Matter of Fa&; but upon ſuch: a Juſtification for Proceedings in the 
County: Court, or other Court which is not of Record, there de in- 
juria os propria: generally is a good Replication, for that is but all Mar- 
e 4 R 
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Where de 1 ſus 
propris is no Plea; and 


where it is good. 


Pleas and Pleadings. . | 
Allo where the Defendanr in his own Right, ot 
as Servant to another, claims any Inteteſt in the 
Land or Common, or Rent iſſuing out of rhe 
Latids, or any Way or Paſſage upon the Land, 


there de injuria ſua pripria generally is no Plew; but if the Defendant 
juſtify as Servant, there de injuria ſua propria in any of the Caſes afore 


fendant's Plea cop 


of Intereſt ; 4 


the Perſon of Reput 


ſaid, with a Traverſe of the Conithandment, this being made material, 
is good; for the general de injaria ſna-proptia' is pr 
ſits merely of Matter of Excuſe, and no Matter 
it is (aid de injaris ſun propria properly as to 


ation; as Battery or Impriſonment is to the 


Perſon, and Scandal to the Reputation; there if the Defendafir excuſes 


himſelf wich ſor aſſault demeſu, Sc. the Plaintiff may then properly 


reply de ſon tort; for the Defendant's Plea conſiſts only in Marter of 


Excuſe. 


Where the Plintiff power is mediately or immediately derived from the 


ought not to reply 4. 
injuris, Ge. 


ro reply de injuria 
given by Law. Crogate s Caſe, 


Plez that he was ſeiz- 


ed in Fee at the ma- 
king of the Leaſe, and 
good. 


Plea that he had re- 
Teaſed his Reverſion, 
good. | 


What Matters muſt 


come in on the other 


Part. 
_ T:ffatum exiftit, where 
good. 


Of the Word pre- 


He that appears 
a Habeas 4857 mu 


N rs hath 
entered his Judgme 
his Plca l ; => 
cepted. 


plead the fame Term. 


dy ſobringingbimin. || 
16 Defendunt pied: . Ik che 5 


Allo when by the Deſendant's Pha: 20 Authority or 


Plaintiff; there although no Intereſt be claimed, the 
Plaintiff ought to anſwer this partitularly; and not 
ſua propria generally; fo alfo wliere ati Authority is 


It one 
by Leaſe and Releaſe, and it is alledged that he was 
ſeized in Fee at the Time of making the Leaſe; but not 
at the Time of the Releaſe; yer the Plea is good, 
for the Eſtate in Fee ſhall be intended ro continue. 


1 Latw. 357. 


The Pleadirg that one had releaſed his Reverſion, | 


is as good as if it had been pleaded that he had re- 
teaſed all his Night in the Reverſiob. 715, | 

CUhat Mattets ought to come in on the other Part, 
7d. 29, 30, 158, 393, 394. 2 Law. 1230, 163). 


cahere the pleading by a Teſtatum exiftir is good. 


1 Lutw, 535, 977. e Ws 0 
here the adding the Word Pr41i#. where it 
ought not to be, fhall not hurt. id. 561, ] 
One chat appears in Coutt upon à Hubeas Corfur, 


on ougght to plead the ſame Term wherdin he comes itt: 


Hill. 21 Car. B. R. In * of the Delay and ex- 
ttaotdinary Charge the Plaintif hath been put unto 


Jf ndanc doth not plead acestding to the 
Rules of the Court, fo that rhe Plaintiff may enter 
Judgment upon a N den; yer if afeer the Rules 
are out, the Defendant do put in his Plea into tlie 
Office before the Plaintiff hath entered his Judgment, 


this Plea is to be accepted, and the Plaintiff ought not then to enter his 


4 


Judgment ; and therefore it behoves Attorneys to be vigilant in their 
Practice: 21 Car, B. R. and Hill, 23 Car, Fora Judgment upon a Nil di. 


Ct 


* 


ly when the Der. 


pleads a Conveyance in Reverſion in Fee 


SSS N ww 


* 
1 
o 
„ 


— and Py „ 

cn is fof ere Pliny but in this Cafe here is Plea, and if ſuch a Judg- 

ment ſhould: be entered, it would be, i facło, a falſe and ircegulat 

judgment; and therefore the Coutt will not ſuffer him to enter it. 

Jt was ſaid by 6h Chief Juſtice, Tris. 1655. 

That if one be ſued 10 an Action of Treſpafs and . 9 

Ejetment by Original, he needeth not to plead until dien of Trefyafs by 

che Original be ſhewed him, if he hath demanded Original. 

r of it before the — 1 are . 

A fozeign Plea m engroſſed in Parchment, 

and ſigned by Counſel, and . 4 is wen the Oak g. ers Pl 

of the Defendant, that is, he muſt fwear that his 

Plea is true; or fuch a Plea is not to be received: Mich. 22 Car. B. R. 

and Mich. 24 Car. B. R. Becauſe thereby he endeavours to ouſt this 

Court of its Juriſdiction. 6 1 
A ſcgeign Plea is when the Defen ant doth plead .. 1 

ſuch os mh ; that if it be true, the Cauſe —.— A 

be tried in cho Court where it is pleaded; and in | 

regard that thereby che Defendant doth endeavout to hinder the Pro- 

ceedings of this Court, and to delay the Plaintiff, therefore the Court 

will make him (wear his Plea to be true, that che Court may not be 
deluded, nor the Plaintiff trifled with by a falſe Plea; and if he will 

not ſwear his Plea to be true, the Plaimifi may enter Judgment for wand 

of a Plea, Trin. 1650. B. . Nr 

CUhere! one may nor plead quod bent & vtrum 

, &. * before. 1 > Rod, 581. e e 
Pleading of an Inquiſition returned in Chancety, pjea or Inquiſition 

* patet in filaciis ejuſdem Cancellaria, &. id. returned in Chancery. 


| 5 is abfard © plead that a Thing was done in TONY 
__ tranſmurinis, vis, apud London, Gr. id. _— . 
950 Ur 

"That Baton and Feme were poſteſſed of a Term 

i Right of che Wife is che trac pleiding; 2 Lang. bite end Ben ue 
1007, poſſeſſed of a Term. 
here a Conveyanice or Natter of Necord may Conveyance pleaded 
by pleaded inter alia. Id. ibid, i : inter alis. 

_ Where one ought ro plead quod quer* actionem, 

| ad verſ. eum ulterius manutenere non debit, and 2 
not non debet. Id. 1177. * m7 wo 

In any Action wherein the plalge 5 in Ca von | 
recovers, mall only recover Damages, the Defen- . F. 
dant may im Bat to this Ackion, an Arbitre- ment! 

ment With Satisfaction thereupon made unto the 

Plaintiff, although the Satisfaction given by the Arbitrators, was loſs 
than the Plaiaritf Cafſered by the Defendatit ; for it was his own act 
to refer bimſelf to che Arbitration: Mah. 24 Car. B. R. And if the 
Plaintiff hive Satisfaction, the Law will not intend char he is damni- 
ſed, and ſo he hath no Cauſe of Action. 


Tuben 


1 Pleas and Pleadings. 


Wen to plead where — TUhen the Court doth order one to plead Forth. 


the Court ,orders\ tO with, it is to be underſtood that he ſhall plead in 
Eden 2 25 ſuch convenient Time after, as the Court ſhall judge 


reaſonable; but if it be Inſtanter, then he muſt plead 


the ſame Day: Mich. 22 Car. B. R. For the Law accounteth Things 


which are done in convenient Time, to be done without Delay. 
Ky The Defendant may amend his Plea, although it 
4 3 2 be three Terms after it was pleaded, if it be not 
. eentred, and he will pay Coſts : Mich. 22 Car. B. R. 
But it muſt be by Leave of the Court, becauſe it is againſt the common 

Rules of Practice; which they will grant if thete be Cauſe for it. 
I | Although a Plea do contain divers Matters in it, 
When a Plea that upon which an Iſſue may be taken, yet this Plea is 


coutdins © divers Mite 10 double, if the Plea could not have been good, 


is not double. 
pa Een that is, would not have anſwered the whole Decla- 


ration without alledging all thoſe Matters in it: Mich. 22 Gar. B. R. 
For though the Law doth not allow captious Pleas, yer it doth not 
deny the Defendant to plead all ſuch Matters that his Caſe affords for 


his juſt Defence. 


—— e which happened after the laſt Continuance. Latv. 
as after the laſt Conti. 1178. 355 e | | 
_ ny It the Defendant plead. an inſufficient Plea, and 
Plaintiff ſhall not vt there is Iſſue joined upon that Plea, and a Verdid 
vantage of an inſaffi. given upon thät Iſſue for the Defendant z/ the Plain- 


a f inſufh- 
cg Fes. ” « * 5555.11 ſhall not afterwards take Advantage of the In- 


ſufficiency of the Pleà: Mich. 22 Car. B. R. For it 
hen he might have demurred 


upon ir, and then the Court would have given Judgment for him upon | 


was his own Fault to join Iſſue upon it 


the Demurrer. 2 | 5 
1 At is not neceſſary in Avowry to ſhew the 
Nag wntros A Quantity or Quality of the Place where, &c. 2 Lu. 
„How to conclude if If Nu tiel Jſſue is pleaded; and the other ſays 
Nul tiel Iſie be pleaded. ę contra, how he ought to conclude his Plea. 1d. 
| "Ad. Cond <S Ret Srl 52 
 HowPhaintiff muſt re. Ik in a Scire facias againſt Bail, he pleads that a 

elbe aral abe Prin. Ca ſa. iſſued againſt the Principal, and that he was 
cipal, S when no taken in Execution by it, whereas in Truth no 
fuch Writ ever iſſued. ſuch Writ, ever iſſued; or that he was not taken in 
Execution, or that another Writ iſſued, upon which a Non eſt inventus 


1 


was retorned ; how the Plaintiff ought to reply in ſuch, Caſe. 14 


1172, 1173 YG ur an nee iin | 

4 % ,../, * In an Appeal brought, all the Pleadings are in 
Pleadin 3 in A eals E 0 | | 8 

u ig 12m, r Latin, but the Counſel' ought to count in French, 

Counſel count in French, as in real Actions in the Common Pleas. Mich: 


| 22 Car. B. R. 5 $785 1 at j Ori "01 © 
2 5 The 


nnn Tubere Things ought to be pleaded as Things 
Where Things to be which happened pendente brevi, and where as Thing | 
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5 pleas and Pleadiiigs. | | 36r 
_ The Court will not upon a Motion order the De- The Court. will not 
fendant to-plead peremptorily by a Day, before the —y the Defendant to 
common Rules of the Court for Pleading be out. — ng for 
Mich. 22 Car. B. R. . ing are out. 8 
It the Plaintiff do releaſe his Cauſe of Adion too 
the Defendant, yet the Court will not upon a Mo- 2 2 bg 
tion ſtop the Plaintiff's Proceedings in the Action, Court will not dae 
but che Defendant mult. plead his Releaſe, (Fill. Proceedings; bur De- 
22 Car. B. R.) in Bar of the Action: for the Court Releaſe. N u d 
cannot take Notice of the Releaſe, which is a pri- 
vate Act, upon a Motion; but by pleading of it, it will appear un- i | 
to the Court upon Record: Alſo the Releaſe is Matter of Fact, which 4 
is properly triable by a Jury; and the Court can never take Notice of 3 
any Thing, but what appears before them upon Record. 4 
| Jt is not a good Plea to plead a parol Agreement 
in Bar of an Agreement made by Indenture between „ Perel Agreement in 
the Parties: ZZill. 22 Car. B. R. For an Agreement 22 
by Indenture is a more ſolemn Agreement, and of ö 
a higher Nature than a parol Agreement, and muſt. be 2323 by 
ſome Act of as high a Nature as it is, as the Rule is, Eodem modo quo : 
oritur, codem modo diſſolvitur. 
The pleading that 4. aſſigned a Term of Years 5 
to B. prout per Indentur, &c. produc, Oc. is not good, eg affigned a 
2 Lutw. 1342. The pleading of an original Writ oy. 2 * 
with praut patet per le brief, &c. 1d. 1643. 
A double Plea is ſuch a Plea, that one ſingle Iſſue what is a double 
cannot determine all the Matter iſſuable that is con- Plea. 
rained in it, but the Defendant is put to a double 
Anſwer : Fill. 22 Car. B. R. And ſuch a Plea is not a good Plea, be- 
cauſe a good Iſſue cannot be joined upon it with a ſingle Iſſue ; becauſe 
where there is double Matter no certain Iſſue can be taken, which is 
clearly contrary to the Nature of an Iſſue; for an Iſſue ought to be ſin- 
gle, and to be taken upon one ſingle Point. 
A Plea chat two of the Parties are dead is not by 
double, although the Death of one of them would . 4 np of the Pare 
abate the Writ. 2 Lev. 82. | Di 
I the Defendant do after the Term is ended 0 


plead a frivolous Plea, to the Intent to delay che _ A Judge will fe 
aſide a frivolous Plea 


Plaintiff, and to hinder him from going to a Trial at e- 

the Aſſizes, a judge at his Chamber wil ſet aſide N Plinif if 

ſuch Plea, and order the Defendant to plead ſuch a 

Plea as he will ſtand to, or elſe to accept of a Demurrer from the 

Plaintiff unto his frivolous Plea : Hill. 22 Car. B. R. For it is the Juſtice 

of the Court to ag the Proceedings in Law, and to bring Suits to 
Determination as ſoon as with Conveniency and Juſtice to all Parties it 

may be done. HEE 


Ik a Cauſe have continued four Terms without What Notice Defen- 
dant muſt have to plead, 


Proſecurion before Iſſue joined, the Defendant is to if the Cauſe have con- | 

have a Term's Notice to plead, &c. before Judgment rinued four Terms with- | F 
can be entred by Default; if after Iſſue joined, a out Proſecution: 4 

[Po 2.] aste. 4 H Term's 


502 "Pleas and Pleaditigs. 
Tetm's Norice before the Trial. Per Magiſtram Liveſay &. alies, Gi. 
r. II AT. ER Eo 

"LL There the Defendant may plead the general I.. 


3 pled fac, he ought ſo to plead, that the whole Matter 


the whole Matter may in Queſtion may come to be tried : Paſch. 23 Car, 


B. R. For elſe the Plea is not good, [becauſe it ten. 


come in Queſtion. _ 


ders not ſuch an Iſſue whereupon the Cauſe depending may be deter. 


mined, which every Plea ought to do; for to plead” otherways is to no 


Purpoſe ; and if the Defendant's Plea doth not anſwer che Plaintiff's 
whole Declaration, the Plaintiff may well demur. © 


: How Deſendent niuſt- 


lead to an Action on a 
Promiſe to perform 


: Contract. 


the Contract, then 
Action is gone, Non aſſumpfit is a good Ple. oc 
4 Plea that the Defendant per M. S. Attorn. Jun | 
quando, without ſay ing venit & acfen-, 


Ven. & defend. omit- 
ted is ill on Demurrer. 


Treſpaſs againſt Ba- 
ron and Feme, and the 
Wife only Forged: Ipſi 
non ſunt cul is ill. 


Juſtification of an 

Arreſt without ſhewing 

out of what Court the 
Writ iſſued, is ill. 


In Treſpaſs for Da- 
mage - feaſant, he muſt 
ſhew his Title to the 
Cloſe. | 


Accord executed in 
Part, no good Plea in 
Treſpaſs. | 


Several Pleas to ſeve- 
ral Treſpaſſes; if one 
be bad, the whole Plea 
is ill. 


Omiſſion of Yi & ar- 
mis will not hurt, if the 
Words are in the Writ. 


| Proper Latin Words 


muſt be uſed in pleading. 


Thing pages as FW 
5 Regine, and the 
Are, e 


When Matters to be 
pleaded tend to Infinite- 
neſs, the Law allows a 
general Pleading. 


2 ; 


I one bring an Action upon a Promiſe to pet- 
form a Contract, the Defendant ought not to plead 


Performance of the Contra, or quod ipſam exonery- 


vit of the Contract, but he muſt plead Non aſſumpft 
only ; for if at the Trial he proves Performance of 
the Plaintiff's Action is gone; and whenever the 


vim & injur. 
dit, &c. it is ill upon Demurrer. 2 Lutw. 1386. 
In Treſpaſs againſt Baron and Feme, in which 
the Wife is only charged with the Treſpaſs : They 
plead quod ipfi non ſunt cul. it is ill. Id. 1425, 1426, 


Juſtification of an Arreſt by Warrant upon a C- 


pias, without ſhewing out of what Court the Writ 


iſſued, is ill. Id. 1460, 


at in Treſpaſs for taking of Cattle Damage- 
ſeaſant; it is not ſufficient ro ſay that he was pol: 
ſeſſed of the Cloſe, but he ought to ſhew his Title, 
Id. 1492, 1497. PERCY METS 

Accozd, though executed in Part, is no good Plea 
to an Action of Treſpaſs and Aſſault. Raym. 203. 


Several Pleas to ſeveral Treſpaſſes; if one is bad, 
the Plea is bad in all. 2 Latw. 1492. 


The Omiſſion of 7 &- armis in a Count in Treſ- 


paſs in B. will not hurt if ſuch Words are in the | 


J A | 
That proper Latin Words ought to be uſed in 
Pleading. Id. 1518, 1519. | 


Pleading of a Thing to be done, Anno 5 Regine, 


when Queen Mary was alive, held ill. 4, 1604- 


CUhen Matters to be pleaded tend to Infiniteneſs 
and Multiplicity whereby the Rolls ſhall be incum- 


bred in the Length thereof, the Law allows of a ge- 


neral Pleading. Raym. 8, 9, 10. And therefore in an 


Action 


© Meas and pleabings. _ 


ſhall be laid per majorem numerum. Raym. 9. N "of | 
Every Plea muſt be pleaded either in Bar to the A Plea muſt be ei- 


Action brought, or in Abatement of the Writ upon 2 * Bar to the 


which the Action is framed ; otherwiſe it is but a ment of the Writ. 
Diſcourſe and not a Plea, becanſe the Plaintiff can» © 

not take an Iſſue upon it ; andꝰ therefore if the Plaintiff do demur upon 
it, and his Demurrer be judged good, he ſhall have Judgment againſt 
the Defendant for want of a Plea. Paſch. 23 Car. B. R. 13 
Pleas in bony mpg muſt » 1 within the 
four Days after the Rules to plead are given, unleſs ent mut be 51g. 
the Defendant craves a ſpecial pe which if e 
he doth the Manner is thus, To pay the Plaintiff's Attorney two Shil- 
lings to enter a ſpecial Imparlance, which is entered with a ſa/vo to the De- 
fendant of all Exceptions tam ad breve (if by Original) quam ad narratio- 


N upon a Plea in Abatement the Defendant pleads 
that which is falſe, and Iſſue is taken thereupon and II io a Plea in Abate. 
found for the Plaintiff; this ſhall be fatal to the De- ao rage —ner" 7vrr 
fendint, and the Plaintiff ſhall have his Judgment; have Judgment. 

but if the Plaintiff demurs to his Plea, and hath OOO! 
Judgment upon the Demurrer for him, the Judgment is quod defendens 
Feſpontleat ulterius in Capite, ſuch a Day, which is the Day in the Rule gi- 


ven by the Court; but if the Defendant hath judgment, then there is 


a Nil capiat per billam entered: But Note, In all theſe 
Caſes where Judgment is given by the Court for the If Judgment be gi- 
Defendant upon a Demurrer, he recovers no Coſts — gy 6 
againſt the Plaintiff, it being Caſus omiſſus out of the have no Coſis. 
Stature. But fee the late Act, For the Amendment of 
the Law, for Coſts for Inſufficiency upon Demurrer joined. 
Condition ro pay to D. Plea of Payment ac- 3 
cording to the Condition, without ſaying to D. ill K Flea of Pay 
upon a ſpecial Demurrer. 3 Lev. 245. | 
Int Treſpaſs for beating and impriſoning his Wife ; After Verdict, Ds in- 
the Plaintiff replies De injuri ſus prop abſque tali m fas troris beld « 
(aſe, and Iſſue upon it, and Verdict for the Plain- Record. —_ 
if; and moved for a Repleader, becauſe De injuria h 
ſoa propr. is not a Plea to Matter of Record; but held good enough al- 
ter Verdict. Raym. 50. | 
Anciently all Pleadings were in French, then by * 
the Statute it was enacted they ſhould be in Lain. Mo gay Bag M7 
Paſch. 23 Car. B. R. c | 5 
The Plaintiff's Attorney is not bound to receive a No Plea need be re- 
Plea for the Defendant from any Perſon that is not _ _ one who is 
an Attorney. Paſch. 23 Car. B. R. Quere. r 
Jf the Plaintiff do put in a Replication to the De- If Plaintiff put in « 
fendant's Plea, at any Time before the Iſſue joined, Replication before Ifſue 


joined, Defendant mult | 


the Defendant ought to rejoin unto it, although it 7.j0;a. 

did not come in, in due Time, according to the 

Courſe of the Court. Paſch. 23 Car. B. R. For the Plaintiff doth nr 
| elay 


Aion upon the Scarure of ſending Knights to Parliament, the Elecien 


„ or in Abate. * 


When Pleas in Abate. 


nem; and he may plead in Abatement at the End of the eight Days Rule. 
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304 .. Pleas and Pleadings. 
delay himſelf by not putting in his Replication ſooner, and the Defen. 
dant is not prejudiced thereby. ce ee n e e e 
„„ Che Court at this Day will not direct any Perſon 
| Son any how to picnd, although che Matter be difficult, 
| Perſon how to 'plead, though they be moved to do it, but will bid them 
though the Matter be plead at their own Petils: Paſch. 23 Car. B. R. For 
di — Counſel are to adviſa how to plead, and the Court 
is only to judge of the Pleadings, whether they are good in Law or 
not, and not to give Counſel to the Parties; but the Uſage was otherwiſe 
formerly, when the Serjeants counted at the Bar, and the Deſendants 
Counſel pleaded Ore trnus at the ſame Time ; againſt which Plea. 
dings the Plaintiff's Counſel excepted, (if they ſaw Cauſe) and this Mat. 
ter came to be debated by the Counſel on both Sides; and alſo hy the 
Judges upon the Bench; and upon hearing of the Opinion of the Judges 
they oftentimes waved or altered their firſt Pleadings and pleaded others; 
Bur when both Parties had heard the Opinion of the Court, if the De- 
fendant reſolved to ſtand to his Plea, then the Court directed the Plain- 
tiff ro take Iſſue or demur upon it; ſo that upon a Demurrer joined the 
Cauſe, might come to be judicially determined by them; and after ei- 
ther Iſſue or Demurrer joined; (all which was then done in Court) the 
Prothonotaries out of theit Remembrances (which were Rolls wherein 
they took, in ſhort Notes, che Subſtance of the Declarations and Plead. 
ings ſpoken by the Counters at the Bar) when they came to their Of. 
fices, ordered their Clerks in their Offices to draw it out in Pleadings at 


length. 


* 


VNN n a Seire facias againſt the Bail upon a Writ of 
Where E: ber p6:9% Error according to the Statute of 3 Fac. the Defen- 
42 — is ill. dant prays Oyer of the Condition, and on that he 
pleads that the Plaintiff proſecuted the Writ of Et- 

ror with Effect, and if the aforeſaid Judgment was reverſed, Et hoc ga- 
ratus eſt verificare, where it ought to have been Prout patet per Recordum; 
and the Plea was ruled ill M ol on oo 
1 .conclude Zoc paratus eſt verificare, 
| 08 1 inquirarer, C. Where it ought to have been Hoc petit quod inquira. 
per Patriam, it is Matter of Subſtance on:Demurrer. 

is. o8. AAS. no 27g oft bio 

Matters that go in Matters that go in Defeazance of a Deed, need 
Defeaſence of 3 Ned not to be alledged in the Count, but come more pro- 
„ bs the Defendant's ad jo be pleaded. Ia. bs 
F in —CUhere a Matter is expreſsly pleaded in the Af- 
— N firmative, which is — 72 by the other 
Party, — by the other Party in the Negative, the next ought to be an If- 
to be en Iſue and no ſue and no Traycrſe ; for otherwiſe they will plead 


to be zn Iſſue and no 1d ene | 
Traverſe. e . infinitum. 14. I'99.. 


* 4 A Thing ought not to be pleaded by Implication, ä 
pleaded by Implication. but in expreſs Words: Trin. 23 Car. B. R. For there 
aa can be no Iſſue taken upon it, becauſe .it is not a di- 
rect Affirmative, to which a Negative may be pleaded ; and Pleadings 
ought to be plain and direct to the Matter in Queſtion, and that is the 
Reaſon that all argumentative Pleadings are void. Vx 1 
bl Bi | | 


may do of a 
be) do without a Sight of it; and every 


the Jury, who are Judges of it. But if the Defen- 
dant will ſwear that he never had a Part of the In- 
denture, . or that he hath loſt it; the Court, if they 
think fit, may compel the Plaintiff to give him a 
Copy, (at his Charges) but this is ex gratis Curie, 
non ex debito Juſtitiæ. 1 Saund 9. 98 85 
here che Detendant is not conſtrained to plead 

a ſpecial Plea, he may plead the general Iſſue pro- 
per for the Action brought, and give the ſpecial 
later in Evidence: Hill. 23 Car. B. R. For every 


a ſpecial. | 

In Debt againſt an Executor, he pleaded plene 4d. 
miniſtravit ante exhibitionem bille, where it ſhould 
have been ante impetrationem brevis, c&c. it being by 


Original, held ill. 2 Let. 1637, 1638. 


Jt hath been adjudged a good Plea in a Scire Fa. 
brought againſt an Executor, upon a Judgment 
entered into by the Teſtator, to plead fully admini- 
ſtred; for if he have fully adminiſtred, he is not to 
be charged; but it is better for him to plead, that 
no Goods of the Teſtator's are come to his Hands 
with which he could ſatisfy the Debt, viz. ſince the 
bringing of the Writ of Scire Facias againſt him; for 
this ſeems to be a clearer Plea in Bar. Mich. 22 Car, 
B. R. See Raym. 230, 231. 2 

QAthough chere be Judgment againſt an Execu- 
tor, upon a Scire Facias, upon a Ju 
Teſtator, yet the Judgment muſt be 
foris fi tantum, Oc. and thereupon muſt go our a 
Fieri Facias de bonis Teſtatoris, and upon a #ulls bona 
Teſtatoris returned a Scire Fieri Inquiry, which is 


Goods, that then he enquire by 


—_ LOW 41 


Pieds and Pieadings. 

M one plead a_ Deed, he muſt produce it in 
Court; but one may give a Deed in Evidence, al- 
though he cannot produce it, if he can make it out 
by Proofssthat there was ſuch a Deed; and ſo he 
of a_ Record: Irin. 23 Car. B. R. For 
upon Pleading of a Deed, it is fit that the Defendant have a Sight of 
it, that he may know. whit, Defence to make, which he cannot (it may 
; ol Plea ſhall be caken to be true, 
except it be denied; but an Evidence is not preſumed to be ſo, bur is 
believed or not believed, as the Circumſtances of Things do weigh with 


ment of his be 
Bonis Teſta- upo 


LY 


muſt be ced : 
ut it may be given in 
vidence, thonph it 

catiizoe be prodiced. 


If Defendant will 
make Osth, Thor be 
never had a Part of the 
Indenture, the Court 
may compel the Plain- 
riff ro give him a 
Copy. . 


If Defendant be not 
conſtrained to plead a 
Special Plea, he may 
plead the General Iſſue, 


Plea muſt be ſo framed, that ir may give a full Anſwer to the Matters 
ſer forth in the Declaration, to wit, all ſuch as are material to be an- 
ſwered unto; and if it do ſo, it is a good Plea, be it a 


general Plea or 


Executor pleaded 
plene adminifiravit ante 
Exhibitiontm bille for 
ante impetratiovem Bre- 
vis, and held ill. 


' Plens Atminiftravit 
pleaded by an Execu- 
ror to a Scire Facies 
upon a Judgment of 
his Teſtator, adjudg d 
a good Plea: Bur ic 
had been better to 
plead Nalla bins. 


How judgment muſt . 

2gainſt an Executor 
n 2 Seire Faciss on 
Judgment of his Te- 
ſtator. 


a Wric which in 


cludes a Heri facias de bonis Teſtatoris; and if the Sheriff cannot fiad 
the Oath of twelve Men, * 
| tacc 


EQ] 


ther the Executor hath waſted the Goods or no? 2 


ad if be hack, the 


Pleas and Pieadings. 


the Value of them; and alſo that he ſummon him to appear in Court 
at a certain Day, to ſhew Cauſe why Judgment ſhould not be entered 


againſt him de bonis Propriis ; now u 


a Return of Nulla kgya Teſtats. 


ri, and alſo of an Inquiſition and Devaſtauit found, and of a Sc; 


fect, if the Defendant, upon a four Days Rule given after the Return 
of the Writ doth not appear, there will be Judgment againſt him, Quiz 
auer. habeat Executionem, &c. De bonis propriis, &. but if the Sheriff 
eturn a Nichil upon the Scire facias, there the Plaintiff, muſt ſue out 

an Alias Scire facias reciting all this Matter, upon which the Defendant | 
and traverſe the Inquiſition by Pleading Non devaſtavit ; but 


may ap 
I think it will not 
ante Executor. 


Executor pleads ſe- 
veral Judgments, Plain- 
tiff replies non ſolvit, 
&c. and good. | 


| Special Adminiſtra- 
tion, omitting quod ipſe 
non habet, is ill. 


If ExEcutor pleads a 
Judgment, he need not 
ſhew, that the Teſta- 
tor had made ſuch a 
Bond. 


X Nor need he over 


that the Judgment was 


truly delivered. 
Juſtification after 
Not-guilty, is ill. 


When a Plea may 
be amended with Leave 
of the Court. | 


that the Court ſho 


be proper for him to plead Plene adminiſtravit. Sec 


An Execuror pleads ſeveral Judgment ; the Plain- 
tiff replies, non folvit the ſeveral Sums, & de hy, 


Oc. and good. 1 Lev. 281. 


M one pleads a Special Adminiſtration, i is ill, 


omitting quod ipſe non habet. 3 Lev. 28. 


I an Executor or Adminiſtrator picads a Judge | 


ment, he need not to ſhew that the Teſtator or In. 
teſtate had made ſuch Bond; but it is ſufficient to 
ſhew the Declaration upon which the Judgment was 
iven, by which it appeats, that the Plaintiff had 
eclared upon ſuch a Bond. 1 Lat. 662. 
Allo he need not to aver in ſuch Caſe, that thc 
Judgment was juſte & were delib. bid. 


I one plead Non cul. to a Treſpaſs, and after- 
wards juſtify the ſame Treſpaſs, all the Plea is ill. 
JJ... E TE 

A Plea may be amended upon Leave of the 
Court, if it be but in Paper and not entered, but 
the Party that amends it muſt pay Coſts unto the 
other: Hill. 23 Car. B. R. For it is not reaſonable 


uld grant him Favour to the Prejudice of the Party, 
who by this Amendment is put to new Trouble and Charge; bur if the 


Plea be entered in Parchment, and the Record made up, the Court will 
not give Leave to amend it. e eee 


Officer of the Court 
cannot refuſe a Plea, 
though not pur in in 
Time. 


of the Proceedings 


4 


An Officer of the Court ought got to refuſe a 
Plea, although it be not put in in Time, but the 
Plaintiff muſt move the Court, and abide by their 


Rule therein: Hill. 23 Car. B. R. For the Court, 
and not the Attorneys are to judge of the Legality 

in all Cauſes depending before them, as well as they 
are to determine the Matters in Law in them, © 
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VPleas and Pleadings. 
One that is indicted of Felony or Treaſon, ought 
not by the Law to be admitted to plead to the In- 
dictment, until he hold up his Hand at the Bar: | 
The holding up of his Hand is in the Nature of an plerd, ll he bas bela 
Appearance, - Which ought to be recorded before 6. 
plea pleaded : Paſch. 24. Car. B. R. And alſo to 41 1 
the End that the Court, Jury, and People, may take the better Notice 
of the Priſone . BEET eee LEST g 
One cannot plead his Pardon for Treaſon, until 
be is charged in Court with the Indi&ment of it: 
Piſch. 24. Car. B. R. For it muſt appear to the 
Court what the Crime is, before they can judge of 
che Pardon of it. We. | 
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Ons fndified. r 
Treaſon or Felony may 
not be admitted to 


| One cannot lead a 
Pardon, for Treaſon 
before he is indicted. 


N che Defendant tender an Iſſue in Abatement 
of a Writ, and the Plaintiff doth demur upon the 
Idue, if upon arguing of the Demurrer the Iſſue is 
over-ruled, that is, it is adjudg'd by the Court to 
be a good Iſſue, there muſt | be a. Reſpendeas Ouſter; 
for the over-ruling upon the Demurrer is not pe- 


If Defendant tender 
an Iſſue in ' Abatement 
of the Writ, and Plain- 
tiff demur upon it, if 
the Iſſue be over- 
ruled there muſt be a 


Reſpondeas Ouſter. 


remptory to the Party: Trin. 24 Cur. B. R. For the SS 
Matter in Queſtion is not determined by the Demurrer, but only the 
Goodneſs of the Writ brought; and if it be adjudged good, the Party 
muſt anſwer over to the Matter contained in it; for this is all the Writ 
| requires. But if Iſſue be taken upon a Plea in Abatement, as upon a 

Miſnoſmer in the Plaintiff, or other ſuch like Pleading, and it be found 
a gainſt che Defendant, the Jury ought to aſſeſs Coſts and Damages, 

and the Verdict in that Cale is final, and there ſhall be no Reſpondeas 

Outer, as upon a Demurrer ; becauſe it is the Folly of the Defendant to 
put himſelf upon a falſe Iſſue to trouble himſelf and the Court; and no 
Man-ſhall take Advantage of his own Wrong: But in the other Caſe 
ol a Reſpondeas Ouſter, he referred. himſelf to the Judgment of the Court; 
and ſo there is an apparent Diverſity in theſe two Caſes. Kittermaſter 
againſt Stanly 31 Mich. 2 1 Car. 2. in B. R. And fo was the Opinion of 
the Court of the King's Bench, upon a Writ of Error brought upon a 
judgment given in the Common Pleas between Amcotts and Amicotts : 
Fach. 17 Car. 2. See after Title Perempto pp. 
See Matter of Abatement pleaded in Bar and 


judgment in Chief. 3 Leu. 2606. 


- Pilpziſion of che Name of che Plaintiff in a Bar, 
vis. pred. H. pro C. ſhall not hurt. 1 Lu. 28. 


Abatements pleaded 
in Bar znd Judgment 
"Walk 275-5 

624 S „ b + Y 
Miſnoſmer of the 
Plaintiff in Bar; ſhall 


Demurrer to a Plei 


Sr one do demur upon lach : Plea as ought no. 
to be pleaded, by his Demurrer he doth: admit the 


Plea to be a Plea, ſuch as it is: Trin. 24 Car. B. R. 


For the Demurter 


the Ple. | 
. ' 3; 
4 | * 175 * ? 1 4 ö 
5 4 1 3 * „ 4 » : 3 
* K. 
Wi. 
F ny a * 1 
f - 
1 — 
Tae nd 


on 


that ought not to be 
pleaded, is an Admiſſi- 
of it.. | 


. 7 


1 * + © 
* „* oy 
4 — 1 U 
' > | - WS . 


_ go8 Pieas and Pleadings. 
A Plea in Abatement of the 
Bs 5 2 not to be received after the Defendant hath im 
ought, aber Amper. led, for by imparling he admits the Writ or Bill to 
a doch demur co it, the Demurrer is good: Tris. 2, 
Car. B. R. For the Plaintiff accepting of the Plea after Impaclance, it is 
no Prejudice to the Defendant, and therefore it is but Reaſon that he 
ſhould take Advantage of the [nſufficiency of the Plea, by demurring 
to it, if he ſee Cauſe; and it was the Defendant's Fault ro plead: ſuch 
a Plea as might be demurred unto. 8 
An all Caſes of Pleading of a Tender, or where 
3 * N you ſay in your Plea, you were always ready to pay 


Imparlance. Money, or to do ſuch an Act, you muſt be ſure to 


n plead withour aw. : 4 how can 
Semper paratus & uncore priſt, when you have imparled?ꝰ? | 
naught. M3” . »- wn 9! a ihe 
To what time adbac Plea adhuc, Oc. refers to the time of the Writ, 
refers. not to the Count. 3 Lev. 146. | 
Condition of an Obligation to do divers particu: 


2 58. lar Things, Plea quod performavit omnia is ill; be 


you fay, 


ndition be to perform Covenants, general Perfor- 
n mance ſufftceth. 1 Lev. 33. . 
N ** * Where the Law will allow a conciſe manner of 
Pleading , and where Pleading to perform a Condition, according to the 
not. very Words of it, or not. 1 Let. 422, 423. 


ee Debe or Rent, In Debt for Rent on a Leaſe for Years, the De 
not plead a Tender. fendant needs nor plead a Tender 3 otherwiſe where 
i ny 1 3 the Breach whereof 
| is to b Km. 418, 419. ; | 

1, ow to plead a Ten- aug in Pleading of a Teader, you- muſt at the 
| putting of your Plea into the Office, bring the Mo- 
ney into Court, or elſe your Plea cannot be received, and the Plaintiff 
will ſign his Judgment; bur if che Plaintiff! is not ſatisfied with the Mo- 
ney tendred, but will take Iſſue that there is more due, he muſt in bis 
Pleading acknowledge the Receipt of the Money brought into Court, 
and diſcharge the Defendant from the ſame. „ 

If Venid by. gives chere be a Verdict given in a Cauſe wherein 
in u Gauſe when no 0 Iſſue was joined, chis is a Jeofail, and it is not 
lune was joined, it is helped by the Statute ; for the Statute is to help ill 
en apt 008 blp- Iſſues, and not to ſupply Iſſues where none ate 
1 bDoined, and therefore” there muſt be a Repleader to 
ſo 5 


the Matter in diſpute in Queſtion ;: for there is nothing tried, and 


See the General Abridgment of the Law, Title Amendment. 


Writ-or. Bill ought 


yet if it be received, and the Plaintiff 


neui enmie, is ill. ought to anſwer to every Particular; otherwiſe if be 


-- &@ a . 00 mm Mm 9H 0 a A. 


Erg. eren 


ere can be no Verdict: But an informal Iſſue joined is help d by 
tze Statute of Jeofails aſter a Verdict, but an immaterial Iſſue is not. 


1 
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dur ie is uſual for the 'Defeadant's Attorney ro deli. Wb... 


„* £900 oO» 30 © 


| 2 "4, . Mr 1 


by the two Rules to plead be 
Pead as he will Rand to ft! 
FP Diſadifity of the Pla inti 
e a, Os. WP; 27 C. 


* 288 Pledge.” 

Ik a Ples be put imo the'Office ii due Time, it is LAT 
eee sac f de tor” Ketter . e 6. Ka he 
Attorney for che Plafneiff: Tin. 24 Car. B. R. 80 livered ro Pente 
chat he may not enter Judgment for wunt of. a Plea; & Attorney, is well e. 


ber a Copy of the Plea te the Plaintiff's Attorney, ot to go Vogel | 
char a Plea is put into the Office. = 1 zu E nithex. 
Pleas put into the Office are of eo Sorts, 96. 4d,aon nes oil 15 
eral or ſpecitl; general Pleas are entered in che ge- inc th G wy pure 
neral Plea-Book. by every Attorney for his Client; | 
dut theſe are no Pleas, unleſs the Defendant Attorney do p ay the Plain: 
fs Attorney upon Demand one Shilling and four "Sta 2 two Shil- 
ling and fout Penee, (as the Cauſe is) for entering his Plea and War- 
rant of Attorney. Special Pleas ate deliveted in to the Clerks of che 
at and entered 1570 the Book of the propet Perſon to hom they 
1 
1 colourable Plea ought to be exited, but chat * N 
which is no Plea ought not to be entered: Trin. 2 ere 
Cu. B. R. For a colourable Plea is a Plea until it 
ne for the Court Will not Tpend Time to diſpute Things which 
are Clear, 
Tho' it is Regven t lay a Detlarattbm fbr a 
Debt, ſeveral Ways in an Aſfumpfit, yet it is not a 1 ran 25 
good Plea to ſay, That the ſeveral Sums are but o Mr. hy 
ly for the Sum A mentioned, without Pleading | 
over. Raym. 4 % ws LO 2 
Jf one 1 a Plea that is not Game" 1 ner 2h 
Plaintiff doth demur upon it, the Deenddur cannot 1 belles. Pie 
afterwards amend his Plea, without the Plaintiff's that is not good, 
Conſent: Mich. 24 Car. B. R. For the Defendant cunnormeng ich 
all not take Advantage of his own ill Pleading to 
delay the Plaintiff, and to put him to more Trouble and Charge chan by 
ris Law he may do. + 
I 'the-Defendanr WAL plead + a dilaebry Ples, be When Defendant 
muſt plead it upon the giving of the fitſt Rule in {oy moo 85 80 


the Offfee for the Defendant to plead'; and he tt „ 00% | 


lead a Plea in Chief, after the ſecond Rule given in ys Office for the 
eferidafit to plead; and this is the Reaſon that Judgment cannot be 


entered againſt the Deſendatt for Wunt ef 4 Plea, until the Time given 
ſt: Mirh. 24 Car; E R. But if he then 


4 ff tf 


aintiff may more the Court for him & to 


pur in-à dilatory Plea, the'l 


"JF the Defendant: Häth pleaded #h Ori) IF Defendant have 
5 and that be reverſed; Pots en Outlet 


he HT or 5. ae i Tape! 70 e ode plea e 
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Pleas and pl eadings- ; 


. The Clerks of the Papers of the King's Bench, wy 
7 = ought not to ſuffer. the Ori inal Pleas brought into 
the O the Office, to be delivered out of the Office, but 
only Copies of them: Aich. 1649. B. S. For by 
ch Pleadings i in che Office are the Pleadings made up for the Iſſue to 
be tried; and if any Queſtion ariſe about altering of them, they are to 
be examined SY reQifi:d (if any Alteration be) by the Pleas in the 
Office, and not by any Copy of the Plea. - 
| A Plea chat is grounded upon a Statute, if it be 
f A Plea grounded 6n not good, is not belped after a Verdict: Mich. 1649, 
is dot helped ter B. S. For the Statute being the Foundation of the 
Verdict. Plea, if it be not well laid, the Plea is naughr in 
— ID - the very. Subſtance of it ; and ſuch Pleas are not 
helped by the Statute of Jeofails. See the Statute. 
It Defendant im- Ik an Action be brought in this Court to recover 
asse Last fe 2 Lands, and the Deſendant imparls; yet he may 
may after plead, That after Impaclagce (as it hath been held) plead, That Ty 
—— _ 2 the Lands in queſtion are Antient Demeſne, and de. 
mand judgment, Whether this Court may hold 
Plea of them? For it ſeems by the Imparlance, he doth not affirm the * 
Juriſdiction of the Court: But if he page = the Defendant, and make - 
* — 9 35 he cannot after ork to the Juriſdiction of the * 
by Pleading he hath in e Peontelke the Juriſdiction of rf 
he 7 ch. 1649. B. S. 8 Apr. 1650. B. S. Paſch. Qs. tamen 
For it hath been * and held it Aa, not be after Imparlance: 33 
Paſch. 16 50. 4 Maii. But the ſaſeſt Way is to plead Inſtanter before the | 
firſt four Days 0 are out. 
n Antient Demeſn is a good Plea on the Statute of 
2 good - Ples | on - 3! H. 8. __ I. of 0 * 249. 
Ir the Plaintiff? s Attorney eliver an imper 
en —— Declaration to the Defendant 8 Attorney, 1 he 
feſt Declaration. accept of it; yet he is not bound to plead, un- 
til the Plaintiff have perfected his Declaration: 
Mich. 1649. B. S. Paſch. For until it be perfected, it is no Declata- 


tion; but he _ ml demur if he thinks fir, which is the uſual Prac- 


ice. 

E N 4 "0h I it be doubtful berween the Parties whether a 
| „ Ae 21 55 A Plea be good or not, it cannot be determined by 
=_ | good or not, it cannot the Court upon a Motion made, that the Court 
g oe determined open would deliver their Opinions whether it be good 

demarred to. or not, but there ought to be a Demurter. upon the 

pPlea; and upon Hearing of Arguments thereupon, 

the ee is to judge whether; that Plea be good or bad: Hill. 1649. 

B. S. 7an 26. For the Court will not upon the ſudden, and without 
Deliberation deliver their Opinions' in Things Which are dubious in Law, by 
neither can they properly give their Judgment but upon an ap- de 


pearing before them upon Record, So N Ti 
„ Finn 9 
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Pleas and plAdings, 311 
I an Iadenture be only pleaded e 
ducement, it is not neceſſary to ſay ber Indentur am Pk, 8 nl ny gn 
am in Curia hic prolat ; but if the Party do derive an tn Curis ares 
any Title unto himſelf by the Indenrure pleaded, ben not. 
he muſt plead it ſo: Hill. 1649. B. S. Jan. 26. That 
tbe Coutt may judge whether the Title he makes by the Indenture be 
warranted by it, and that the other Party may conſider what Anſwer to 
ive unto it; for a bare Inducement to a Plea requires no Anſwer to it, 
3 it is not of che Subſtance of it. 
Quod nil habuit in Tenementis, contrary to the In- Where Nil bebuit, c. 
denture of Demiſe, ill. Replication, quod fei: without l. 
ſhewing in what Eſtate, ill. 3 Lev. 1999. | 
| K Jer Juſtir de 10 Prout patet per Record Sun dumm per Juftic. de 
e he 1 METS 1s Aſfiſ. prout patet, Cc. 
$2: | | good. 
In Dower, a Plea that the Baron alienated to the 
Tenant, is as good as Favit. Ibid. 250. 4 4an en, u goed. 


The want of the Words prov? pater per Record” cu- Want of Prout potet 
red by Plea over. 3 Lev. 311. n 2 Record, how cu- 
So a Plea in Abatement without hoc paratus eſt be- Likewiſe 4 Plea in 
rifcare; for it is only Form. Jbid. & 1 Lat. 16, 21, Abatement. : 
(here a Declaration or Plea ought to conclude where : Plea ought 
prout patet per Record. Ibid 111. Vid eund 207 of - conclude prout patet, 
n Inditment in the Seſſions of Peace: So prout pa-. 


tet de * Retorn. de Record... Mid. 264. When it is pleaded, that 
there is ſuch a Record in the ſame Court, the true Form is to pray, 
wed Record. per Fuſt ic. videatur & inſpiciatur. bid. 945. 
Ian Action be brought in the Sheriff's Court FE 
in London, or Marſhal's Court in Southwark, and be - = * 2 
afterwards removed by a Habeas Corpus into this Cauſe be removed from 
Court, the Defendant ought ro plead the ſame tbe, Sheriff's or Mido? 
Term the Cauſe is removed, and proceed to a 65 25 3 
Trial: Hill. 1649. B. S. 9 Feb. For the Court will not grant the Party 
to take any Advantage by the removing of the Cauſe hither, to dela7 
the other Party in the Courſe of his Proceedings, which would be, if 
he ſhould not be compelled to plead the ſame Term the Cauſe was re- 
moved. Alſo he is ſuppoſed to have ſufficient Notice of the Cauſe of 
Action, that appearing in the Plaint levied in the inferior Court; ſo that 
he may have Time enough to provide for his Plea during the bringing of 
his Habeas Corpus, and his putting in of Bail, and the Plaintiff's decla- 
ring and giving of Rules to plead. oO 494 

If an immaterial Iſſue be joined, it is not helped oo 
by the Statute of Jeofails; but there ought to be a idue be er there 
Repleader: Paſch: 16 50. 5 Man, B. S. 31 Fan. Vide muſt be a Repleader. | 
Title Iſſue: For an immarerial Iſſue is, in Law, as a 
ike wifes; e 
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It 
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Defendant mult an- 
er all the Metterg io 
* Plaintiff's . 
. 


Bar good, Regels 
yet judgment 


Aer ill, 
the Defendane, | 


Execution, how to 
be pleaded. 


Need not plead more 
of a Deed: chan makes 


for him. 


Eo quad, — &, 
repugnant to the Mat- 
ter precedent, void. 


Plea of a Suit de- 

nding, without ſhe w. 
ing in whzt Court, ill 
on Demurrer, but cu- 
red by Pleading over. 


When 2a Plea ſhall | 


not be double. 


that Matter only which it is 5 upon, ſhall iſſue; be Joined, and the 


the Defendant : 1. Lev. 31. an 3 
| e at C 


Pla end pleadings. 

I the Defendant's Plea do not anſwer all * 
Matter contained in the Plaintiff's Deglatatiòn, it is 
no Plea; . the Plaiatiff ſhiall ha ve his Judg- 


ment intire againſt him for want of Woanders. 2 


1650. g. F. 31 Jan. Vide 1 Led. 16. 155 

Bar good, and Rejainder ill, 0 for 
Lew, 23. Of 2 
dene not maintained by Statute 
or Cuſtom. Mons of ue maintained by ano: 
cher Statute. 1 2 ⁊ Kh. 

No pleading Execution without pleading the 
Judgment, nor Execution Kithout ſhowing by what 
Title. 1a. 83. 

Need not to plead 1 more of a Deed: chan Wha 
makes for him. 14. 88. 6 


rahere Eo quod'is is an . ſcilices, * 16 
pugnant to the Matter precedent, void, as well upon 
Demurrer,, as after Verdict. Id 195. - | 

Pleading of a Suit depending, without ſhewing 
in what Court ill upon a general Demurrer ; but 


cured by a pleading over, which admits the Suit de 


pending. Bid. 
I one be co ei to alledge double Matter in 
his Plea, yer. if he do inſiſt but upon one of them, 


the Plea. i is not pe Trin. 1651. B. S. For upon 


other Matter requires no An 


Defendant may wave 
his Plea without Mo- 
tion, if Plaintiff's At- 
torney. will cones; 


be hg without W te Court; for. the common 
rs of Wesen is not to be altered 


„ the MS ons: Attorney will * unto it, 
the Defendant may waye his · Plea pleaded wichout 
moving the Court; by Ralle Chief Juſtice : Tin 
1651. B. S. But if he will not conſent, it cannot 


t by Leave of the Court, 


which upon Cauſe ſhewn, the Court will. ſometimes give way unto, i 


the doing of it be not very prejudicial to 


' Want of Leuant and 


hant , LA 
Verdict. | * 
Tou to bd a' . 
mittitur. + "1611 
' Plea in Roman Fi- 
gures, good. 


Pope's Bull leaded diQment. 


as an Indictment. 


ral Demurrer, but. cur 


any Party. Vf an 
„ bad upon a gene 
8p Vardp. 1 Lev 8 


be pleaded grow pus per 


Tant of Levant 


178 510 "na ba 


d Committitar. ought, 10 


Record, a Writ not. Id. 21 1. 


Plea. in Roman "Figures, adjudged, good. 2 Lew 
102, WE. 

Where the Pope's. Bull a may be pleated as an fi 

251. TT; J 


If one p leads a good: 


TY en of JaſtiGcation, and 


- Where a good Juſt relies e [= it, but makes. it onſy Inducement to 


fication pleaded. fha 
not avail, 


other Mal ters, it 
alſo thereby given Advantage to the other Party to 
 trayerle the laſt Matter. 


II not avail him; and he hath 


1 Lit. 108. 


In 


Fr an 


Pleas and pleadings. 


In Debt for Rent of ſoht Rooms, the Defendant 
leads a Leaſe of five Rooms, and Eviction of the 
ſch; it is not good without a Traverſe. Ræym. 


195. Vide eund. 182. | 
p Chele Rules are to be obſerved in Traverſes. 


* 
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Debt for Rents of 
four Rooms, Defendanc 
pleads: a Leaſe of five, © 
and Eviction of the 
fifth; ill without a Tra- 
verſe. LAT 


— 


in Traverſes. 


1. The Traverſe of a Thing immediately alledged Rules to be obſerved 


vitiates a good Bar. 


'-2. Surpluſage in a Plea doth not enforte a Traverſe. 
3. Nothing mult be traverſed but what is expreſly alledged. 


2 Noll. 


. 37» | | 
* It muſt be always made to the Subſtantial Part of the Title. 7elv. 


151. 1 Roll. Rep. 235. 


5. Mhere an Act may indifferently be intended to be at one Day orf 


(here in pleading the Parties vary in the Eſtate, 
4s whether it was Fee-ſimple or Fee tail, there he 
who varies muſt take a Traverſe. 7elv. 140. 


Che Deſcerit is the Subſtance and Body of the 
Plea, and not the Dying ſeiſed; and therefore the 
Deſcent, and not the Dying ſeiſed, muſt be traver- 
ſed, Hob. 232. It is a Maxim, That a Diſſeiſin al- 
ledged in the Bar or Replication is always traver- 
ſable. Dyer 365. 5. 366. 4. 

Pleading Entry, habens legalem Titulum, without 
ſhewing how, is ill: x Lev. 301. Plea that he ap- 
peared without ſaying how, ill. 2 Lev. 125. 


Pleading a Diſcent to him. as Heir, without 
ſhewing how, good upon general Demurrer. 1 Lev. 


90, | | 
And chat he had ſaved hatmleſs, good upon a ge- 
neral Demurrer, without ſhewing how. bid. 191. 


I 


2 Lut, 418. | 
ue eft eadem, good without Traverſe: 1 Lev. 
241. Plaintiff replies, Non eſt eadem, and ill. 


3 Lev. 912 $5445 
- Where the Plaintiff aſſigns in his Declaration a 
Day of the Treſpaſs committed, and the Defendant 


Juſtifies upon the ſame Day, there needs no Traverſe, 


becauſe the Day is agreed upon by both Parties; 
but when the Plaintiff aſſigns one Day, and the 


another, there the Day is not traverſable; as in an Action of Treſpaſs, 
generally the Day is not material; but if a Matter be to be done upon 4 
particular Day, there it is material and traverſable. 7elv. 122, 123. 
And in all Caſes where the Matter is traverſable it is iſſuable. 


If the Parties vary 
in pleading, he who 
varies muſt take a Tra- 


'verſe. 


Why the Deſcen 
and not the Dying rh 


ſed, muſt be travers 


ſed, 


Entry, habens legalem 
titulum, without ſhew- 
ing how, ill; ſo alfo 
not ſhewing how he 
appeared. 


A Diſcent as Heir, 
without ſhewing how, 
good on Demurrer. 


So alſo that he ſaved 
harmleſs. 


Que eſt eadem, good 
without Traverſe. 


If the Defendant in 
Treſpaſs juſtifies the 
ſame Day the Plain« 
tiff aſſigns in his De- 
claration, there needs 
no Travecſe, 


Deſendand ſays, that it was another Day, and traverſeth the Day al- 
ledged by the Plaintiff in his Declaration, he muſt alſo traverſe at any 
Time before or after the Day aſſigned by him, otherwiſe ir is naught, 


dee 2 Saund. 295. 


Regulatly 


i”. 


* 
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Se YN *- . Regularly. a Traverſe cannot be taken upon 3 
Where: ». ent Traverſe, where a Traverſe is well taken to the ma, 

Tee, ind chess terial Point, aud goes to the Subſtance of the 

not. | Action; but where the firſt Traverſe: is idle, and 

not well taken, nor pertinent to the Matter, there 
to that which was ſufficiently confeſt and ayoided before, the other 

Parties may well take a Traverſe after ſuch an immaterial Traverſe taken 


aund. 30. , 4 n 
* 9 (ue eſt cadem, in Treſpaſs, ſupplies a Traverſe of 
a Teber er Time, Gr. 3 Lev. 227. See Titie Ctaberſe. 
Time. | 
My pd — J properly a Plea; for it was antiently demanded by 
Plea. Writ, although it be now uſually allowed by the 

Court upon the Prayer of the Party who claims it: 
By Latch, Apprentice in the Law, of the Miaale-Temple, And every 
Plea is either a Plea in Abatement, a Plea in Bar, or a Plea to the Ju- 
riſdiction of the Court; and the praying of the Privilege is.none of 
theſe, but only a Deſire of the Party, that he may not be ſued elſe- 
where, than in the Court where he prays his Privilege. 1 | 
| In the Caſe of Cobb and Webb, Trin. 1659. By 
3 pe the Court. If a Declaration be delivered to h caſual 
Declaration be deliver- Ejector before the Eſſoin-Day, if the Tenant in Poſ- 
ed to « caſuil EjeQor, ſeſſion will defend the Title, he ought ſo to plead, 
e ene er en, that a Trial may be had the next Term, and ought 
not to imparl ; but if it be delivered after the Eſſoin- Day, although by 
Original, the Court will not force him to appear and plead of that 
Term. See Title Ejeftment, . 13.5 n 

rs Upon a Motion betwixt Briscoe and Arnold. By 
e 1 Glyn Chief Juſtice, When Pleadings are made up 
accounted as enter d. and paid for, they ſhall- be accounted. as if they 

were entered; for the Entry belongs to Clerks in the 
Office, and nor to the Attorneys. 
livered after che Effoin. Ak 2 Declaration be delivered to the Defendant's 
Day, Defendant can- Attorney, or put into the Office after the Eſſoin- 
not abe, * 155 _ of 3 the 8 _— _ 
0 3 to to try it that Term, but he ought to 
* ey plead to enter: 1652. B. S. For the Term he 
gun when the Declaration was delivered, and it 
cannot be accounted a Declaration of the preceding Term, for the Eſſoin- 
Day is part of the * op Tun r fo rants 
| F 8 Policy and Order inſtructeth a Man, firſt to 
ings. > © de8in Fle*d" Skirmiſh and - practice ſome flight Deſeats before he 

Joins Battle: So we begin, firſt with Pleas to the 
Juriſdiction of the Court, then to the Perſon, then to the Writ, then 
ro the Action of the Writ, and then to the Action it ſelf. Hob. 164. 
See Co. Lit. 303. 4. l. See Latch 178, 179. 1 56 | 

What the Law re. | The Law requires in every Plea wo Things, the 

quires in Pleadings. one, That it be in Matter ſufficient; the other, That 

* it be deduced and expreſſed according to the — 
e 


2 


The Prayer of the Privilege of the Court is not . 


MEG 3 Sass 2 


4 3 58. 


Latw. 131 


Pas and Pleadinigs. 
of the Law, 
Hob. 16. 


+ 


Al Pleadings muſt be in Lais, Late 63. | They 
muſt be pleaded in Enghſb and inrolled in Latin, © 


36 Ed. 3. cap. 15, yg A 
It is a Maxim in Law, That every Man ag 


to plead that which is pertinent for him and his 
Caſe. IM SE be Ln 

Jt is a general Rule, That every material Thing 
alledged in pleading, ought to be traverſed, Coafel 
ed, or avoided. 2 Leon. Caſe 116, fo. 92 


March 169, 173. 


ſay, Et hoc paratus eſt werificare, at the End of his Plea, 


and not &bnclude ro the Country. 3 Leon. Caſe 129. 


Letters Patents muſt in ans be ſaid to be 
Magno figillo Anglia figillat, and to ſay Hic in Curia 
prolar” only, is not ſufficient. 3 Leon. Caſe 240. 

Jt is a general Rule, That if he who pleads in 
Bar. is preſcribed to a certain Time, he ought to 
ſhew the Day of his Act certainly. 


if * © £ 1. 2 4 , 5” _ AL | N 2 +4 4.3 j : | 
| either of theſe be wan tin it is Cauſ E of Demurr ex. 
1 . > 9 2 . 1 5 F g, IT 

* ' | at , : . 2 Fe F . . ' 


8 


Pleadings muſt be in 
in. 1 5 
36 Ed. 3. cap. IF. 


Every Man ought to 
Plead what is pertinent 


to his Caſe, 


oe "Thing alledg · 
ed N e ought 


to be traverſed, con- 
feſs d, or avoided. 


In all Caſes where the Defendant pleads Matter 
of Excuſe not contained in the Declatation, he ſhall 


Where to conclude 
with Paratus eft veriſ· 
care, and where to the 
Country. 


How Letters Patents 
muſt be pleaded. 


Rules to be obſerved, 
as Principles in Law in 
pleading. 


But he who pleads in the Negative, need not plead certainly But 
he who pleads in Abatement of a Writ or Plea, Pais darrein Continnance, 


ought to plead certainly. 1 Plow. 333. 

It is a Rule in Law, That every Plea ought to 
anſwer the Matter which is charged upon the De- 
fendant in the Declaration, where he tells all his 


Buvery Plea ought to 
= the Mater in 
the Declaration. 


Caſe: But if he omits any Part of it, the Defendant may then | tell 


where the Omiſſion is. 2 Med. 75, 76. 


The Concluſion of a Plea or Replication, is a 


Summary of the Pleader's Prayer; which as it ought 
to be congruous with the Matter precedent in the 


| How the Concluſion 


of a Plea or Replication 


ought to be. 


Defendant's Plea, ſo ought the Plaintiff's Replication to anſwer not only 
the Subſtance of the Defendant's Plea in the Body of his Replication, 
bur the Concluſion of his Replication ought to be juſt oppoſite to che 


Concluſion of the Defendant's Plea. 


pe ͤ who hath an Eſtate of Inheritance may plead, | 


That he. is ſeiſed in Fee; without ſhewing the Com- 
mencement of his Eſtate. 10 Rep. 98. 4. 1 
Pleading of a Seiſin, without ſaying of wha 
Eſtate, is good in Treſpaſs, but naught. in Replevin. 
6. See Cro. Elix. 288. pl.. | 

If a Man in pleading derives an Eſtate from ano- 


ther Man, and doth not ſhew what Eſtate the Per- 


fon had from whom he derived his Eſtate, this is 


* 


naught: For he ought to ſhew, That the Perſon had 
will maintain and ſupport the Eſtate by him claimed. March 1. 


Need not ſhew the 
Commencement of an 
Eftate in Fee. | 


Where pleading of 


Seiſin is good in Treſ- 


paſs, but naught in 
How to plead a de- 
rivative Eſtate. 


ſuch an Eſtate as 


* 
F 4 3 
* h 
: I * * 
0 © 
* ”* „ * 
4 oy © * 


- 
— 


- 


316 
 InTreſpaſs 
in Law muſt be plead- 
ed, and cannot be given 
in Evidence. 
How to plead à Re- 
leaſe upon a Leaſe 


Year. ; 


not all of them, was, upon a ſpecial _Demurrer, held naught by the 
Court: Becauſe Cunceſſo, Relaxatio, Ec. require ſeveral. Pleas; for Ny 
Conceſt is not a good. Anſwer to all of 

Car. 2. Not. 90. B. R. 3 


32 


mation, 


Where a Demurrer 
Duplicity, 
only to a 


mentionin 
ſhall exten 
Genetal Demurrer. 


How to plead a Leaſe 


and Releaſc. py 


offinent. 


How to plead a Leaſe. 


There needs no Entry 
gives him actual Poſſeſſion ; but in Caſe of a Leaſe for Years, the Leſſee 
is not in actual Poſſeſſion, until his Entry. Co. Lit. 201. 4. 


How to plead a Leaſe 


Hor to plead a Leaſe - 


for Years. 


How to avow, and 
how to declare upon a 
Leaſe for Years. 


How to juſtify on'a 
Leaſe for Years for Da- 
mage · feaſant. 


Where you plead to 


all, and your Plea ex- 


tends but to Part. 
What the * Plaintiff 
muſt do. 
Din 
; Where it is a Diſcon- 
tinuance. 
3 


Licence 


Thing, he muſt in Treſpaſs plead it, 
\ Re. An pleading, That A. B. by Indenture, Dedis, cup. 
for a ' ceſſit, aliend 


judg'd, Paſch. 1; | 
adjudg — uh 1 Demurrer for Duplicity, and not being ſhewn 
cularly for what Cauſe, the Chief Juſtice ſaid, That the Plain 


7 Fad not demutred as he ought; for he ought to have ſhewn in what 


ther than a General Demurrec only. 


leaded, but that it ſhould have been by Virtue of the Leaſe and Re 
caſe. Curia. The Leaſe is merged in the Releaſe, and the pleading is 
good. Trin. 7 W. B. R. 


to plead 2 Fe- 


Declaration upon a Leaſe for Years, the Plaintiff 


plead to Parr, and ſay nothing of the Remainder, 
and the Plaintiff doth not take his Judgment by De- 


Pleas-and Pleadings. 
CUhere. the Law gives a Man a Licence to do 3 
and cannot give 


it in Evidence. Mad. Caſes 69. 


vit, relaxavit & confirmavit. to C. D. here. 
as he oughe to have pleaded only one of them, and 


them: Panhn &. Hardy, Mic, 
"Lev. 292, Palm. 87. And ſo it was 
W. B. R. In pleading, of a Releaſe and Confir. 


it was double, viz. in his pleading both the Releaſe 
and Confirmation; whereas either of them would 
have done: But as the Demurrer was general for 
Duplicity, ſaying no more, it ſhall extend no far 

A Leaſe and Releaſe were pleaded, and ſays, That 
by Virtue of the Releaſe he was ſeiſed in Fee; and 
upon a Demurrer it was moved, That it was not well 


In pleading of a Feoffment, you ſay, Yirtate c. 
jus pred” B. ſeiſitus fuit, Cc). | 

But in pleading of a Leaſe, you muſt ſay, V. 
tute cujus pred' B. intravit & fuit inde poſſeſtonatus, 
to be pleaded upon a Feoffment, becauſe the Livery 


r FH rm. wc ao. moe 


Entry of the Leſſee in pleading of a Leaſe for 


Life, is Surpluſage; becauſe it paſſes by Livery. 
In pleading of a Leaſe for Years, the Defendant 
muſt ſhew what Title the Leſſor had: So alſo the 


Avowant muſt ſhew his Title particularly: But in a 


need not; becauſe the Defendant hath, by taking 
= : Leaſe from him, admitted him to have a good 
tle, „ OC os 
So alfo in a Juſtification for Damage-feaſant upon 
a Leaſe for Years, and doth not ſhew what Title 
the Leſſor had; this is ill in Pleading, but good in 
%% ͤ TT: iy 
Mhere you plead to all, and your Plea extends 
but to Part, your Plea is 'naught : So allo if you 


- 2 Yd 8 280 see 


fault for the Reſidue, to which there was no Anſwer, 
as he ought to do, but demurs, it will be a Diſcon- 
tinuance. Trin. 13 W. B. R. 4 Rep. 62. 


No 


— = © if : 


* Ri I,s © 


— — 2 een 


ES 8 


\ 


No Advantage can be taken of double Pleading, 
without a, Special Demurrer. Latw. 422, Vide Sta- 
cute 4 & 5 Anne. 8 | ö 


(Uibere a Declaration is ill, if the Defendant 


orth ill in the Declaration, then that hath made the 
Declaration good.; Lev. 


393 4 
_ The Defendant concluded his Plea, Et hor puratns 
eft werificare, where it ſhould be Yerificare per Record. 
ic is naught. 3 Lev. 29. But this is now helped 


by che Starute 4 & 5 Anne. 


Where che Plaintiff or Defendant muſt conclude 


not. Latw. 101. 


(Uhere a Plea is directly contrary to the Matter 
3 che os. thers needs no Traverſe. Lat. 
381, 382. | | 


here a Plea is pleaded with an Et fc in the Af- 


for he gughe to ſet forth the Indenture. 1 


firmative, as Es fic Actis accrevit infra ſex Annas; 
this ought to conclude, Et hoc paratus eſt werificare : 
But where it is in the Negative, as Et fic non eſt Fa- 


peach other Matter which admits that Matter ſet 
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No Advantage of 
double Pleeding, with- 


out a ſpecial Demurret. 
45 Anne. 


Where the Defendaeng's 
Plea makes a bad Declk- 
ration good. | 


. 


4 E 5 Anne. 
Where the Ries oc 


Replication muſt be 
concluded to the Coun- 
try, and where nor. 


Where there needs no 


EO” 


Where s Plea is plead- 
ed with an Er fie, how 
it ought to conclude. 


dam, Cc. it ought to conclude to the Country; becauſe there the ſpe- 


r | | 
(pon an Indictment for Perjury, it is fer forth 

that the Defendant Falſe dixit & depoſuit, and ſhewed 

in what Court, and what Iflue, and concluded Et 


cial Matter is waved: But it is not ſo when it is in the Affirmative. 


Where Et fic is Con- 
cluſion upon Premiſſes 
inſufficiently alledged. 


plead in an Action of Covenant. Me. Caſe 1175: 


fic commiſit voluttarinm & corruptum Per jarium: This was naught, becauſe it 
was not ſaid, That Falſo voluntarie & corrypte dixit; for the Clauſe which 
followed, Et fic comifit voluntarium & corruption Perjurium will nat help it, 


becauſe it is a Concluſion upon Premiſſes inſufficiently alledged. 5 Med. 


rr n 

5 Uhere there is a Bond for Performance of Cove- How to plead Cove- 
nants, it is not a good Plea to an Action brought 3 performed eo 
an this Bond for the Deſendant to ſay, That he hath of Covenanes, 
performed all the Covenants ; but he muſt plead the 
whole, Dee : And if there be no Negative Covenants, then to plead per- 
formancegenerally ; but if there be Negative Covenants, then to ſo many 
den anſwer chem particularly, and the reſt generally. Paſch. 11 W. 3. 
In Debt upon à Bond for the Performance of 


Corenancs, ghe Defendant pleads Performance of all ,Ho# to plnd Fer 


Covenants generally, | without ſetting forth the in ao Indencure. 
Indenture ; = Plaintiff demurs: This is ane 228 ow 
eh. 


A. 184. 1 Sid 97. . Alſo how to All the Covenants 
15. fl. 184. 1 Sid. 97. M. 25. Allo how to An che S 


Alſo all the Covenants muſt be ſer forth; for ſome 
of them might be in the Negative. Alen 724 


BY Col. 2.] Wo 4 M Ai 
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A Aer muſt be 
- tha forth in Latin. ay 


The Defendant Cane © 


not after Conditions per- 
formed ſay, There were 
no Covenants, or the 
Rent was extinguiſhed. 


© How to plead when 

the Condition is to en- 

— A. of all Lands, 
c 27% 


they paſs out of me by 


TYanſgreſ. predif. is an 
Anſwer to an Affeult 


and Battery. 4 


A Plea only to Part, 


is naught. 


| Where the Bar is 
good, and Replication 
naught, no Matter what 
the Rejoinder is. 


Where Pleading ſaved 
harmleſs generally is 
good, and where nor. 


Where a Rejoinder 
may make a bad Repli- 
cation good, and whore 
not. 


in Latin. Aleyn 87. 
Alter Conditions performed p ehled, the Defen. 


dant can never come and ſay 5 there are no 
Covenants, nor that the Rent was extinguiſhed, 


Pledsa and pleadings. 


An Award pleaded Cuſus 
pleaded Verbatim, is naught ; 


nor ſequitier, and 0 
for i it muſt be pleaded 


Ik lam bound upon Cendidon to enfeoff 4. 
of all Lands, which were the Lands of 7. E. in 
pleading of the Performance of that Condition, 
ought to ſhew what Lands in certain; * becauſe 


and Darrery. I Lev. 34. 


Feoffment. 1 Leon. 71. Cale 95. 
Tranſgreſſnem prædict. is an Anker to an Aſſault 


4 Plea that anſwers ay to Part, is naught, 


1 Lev. 17. 
Cahere the Bar is good, and the Replication j 


'naught, 
1 Lev. 31.0 


it is no Matter what the Rezoinder ls 


Pleading of cuving harmleſs, without ſaying 
how, is good upon a general Demurrer. 1 Lev. 194, 


See Title Covenant, and A 72. contra, 
TUhere the Plaintiff makes a Title by his Replicz 


tion, and it appears by it that he has no Title, no 


Rejoinder by Admittanee can make this good: hut 


where he makes a Title by his Repli 
he doth not plead it as he ought, the Rejoindet 


ication, though 


admitting of this Matter, and rendering: an Iſlue of other Matter 


makes this good. x Lev. 195. 


A Replication de for 
Tort, is no Anſwer to a 
Plea which conrains 2 
Title. | 


A Man can never 
plead any Thing after- 
ward, which he mi ght 
have pleaded at Art. 


A Releaſe' after Ver- 


dict, and before Judg- 


a * may not be plead- 


** 


How to plead in 

Treſpaſs where the Mat- 
ter is Local, and where 
Tranſitory. 5 


Where a Plea in Bar « contains a Title, A Repli 
cation de fon Tort ſans fie Caſe, is naught. 1 Lev, 


307. 


which he mig 


him, he cannot, after Be 
mah uſe of this Relea 
prins pl ed a Releaſe, Poſt ultimam continaationem placiti, which was 


made after the Iſſue joined: But where a Releaſe is 


71 w; 4 


A Man can never plead any Think afrerwards 
ht have pleaded at firſt : For if a Man 
have a Releaſe, and an Action is brought againſt 
leading the general Iſlue, 
but he may at the Nif 


is made aſter Verdict, and before Judgment, the De- 


fendant cannot pl 
his Audit Qgerela u pon 

Holy to p 
Local: and how wbere it it is T ranſico 


lead in Treſpaſs whets che Matter is 
1 as man 5 


1438, 09. 
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___ Trif- 
C- 4. 


ead this Releaſe, bar mw bring 


Peꝛieas and Pieadings. 219 


Treſpaſs againſt ſour, and thice plead in Abate- +,cnour. geil fog 
ment the Death of one Puis darrein e they . 8 uy 
muſt conclude Per. Judicium ff Curia ulterius procedere of one Puit darrtin cus. 
vult, and not Quod breve pred” caſſetur; for this in | 
fact was abated before by the Death of the Party. 3 Lev. 1120. 
here the Plaintiff gives the Defendant a Re- 
| leaſe of all Judgments and Executions, #nd aſter- 


ment and a Releaſe, the 


| wards the Defendant dies, and the Plaintiff ſued Heir and Tertenants be: 


out a Sci. fa. againſt the Heir and Tertenants of the ing, ſummoned, make 
Defendant, and the Tertenants are returned ſum- — Vlrred.” 2 
moned, and do not appear and plead this Releaſe, 


but Judgment is entered againſt them by Default; they ſhall never in 


Ia or Equity have any Benefit; or make any Uſe of this Releaſe: But 
in Caſe of a Releaſe of all Judgments and Executions, and Sci. facias's- 
are ſued out, and two Nichils returned, there the Defendant ſhall not 
uſe the two Nichils are but a Notice 


loſe the Benefit of his Releaſe : 
in Law, and he ought in this Caſe t 
Mo Dilatory Plea to be received in 1 | 
unleſs the Truth thereof be proved by Affidavit, or Bp Dilatory Plea to 
ſome other © probable Matter ſhewn for Cauſe upon Court without Oath, , 
aDemurrer :* This is by the Statute of 4 & 5 Anne. 1 

By the Statute of 4 & 5 Anne, For the Amend- 


ave an actual Notice. 


tinuance, how to be. | 


Where, upon a Judg- 


y Court, a ek 


45 Anne. cap; 


ment of the Law, it is enacted, That it ſhall be law- 
ful for any Defendant or Tenant in any Action or 


Suit, or for any Plaintiff in Replevin, in any Court 
of Record, (with the Leave of the Court) to plead 
as many ſeveral Matters thereto as he ſhall think 
to be neceſſary for his Defence: But if ſuch Mat- 
ter ſhall, upon a Demurrer joined, be adjudged 
inſufficient, Coſts ſhall be given at the Diſcretion 
of the Court: Or if a Verdict ſhall be found up- 
on any Iſſue in the ſaid Cauſe for the Plaintiff or 


Demandant, - Coſts ſhall : be alſo given in like Manner; unleſs the 


The Tenant or De- 


fendant in any Action, 


or any Plaintiff in Re- 
plevin, with the Leave 
of che Court, may 
plead as many ſeveral 
1 as they think 
. n 


46 Anne. 


But if ſuch Matter 
be inſufficient, to pay 
—_ 5 
1 1 ? ＋ & 


* 


judge who tried the ſaid Iſſue ſhall certify, That the Defendant or Te- 


nant, ot Plaintiff” in Replevin; had a probable Cauſe to plead ſuch Mat- 
ter, which upon the ſaid Iſſue ſhall be found againſt him. ibid. 


Payment - be pleaded to any Action of Debt 
upon a ſingle Bill, or Debt or Sci. fa. upon à Judg- 
ment: And where an Action of Debt is brought 
upon a Bond, with a Condition or Defeazance to 
make void the ſame upon Payment of a leffer 


2 4 Anne. 
Sum at a Day or Place certain; if the Oblig oer 


9 & 


Payment ſhall be a 
good Plea on Bond, 
though paid after the. 
Day, and before the 
Action. g 


Th 10 


his Heirs, Executors or Adminiſtrators, have, before the Action brought; 
paid the Principal and Intereſt due by the Defeazance or Condition, 
though ſuch Payment was not made ſtrictly according to the Con- 
dition or Defeazance; yet it may be pleaded in Bar of ſuch Action, 
and ſhall be as effectual a Bar, as if the Money had been paid at the 


been lo pleaded. ibid. 


Day and Place according to ſuch Condition or Defeazance, and had 


Sol. 


_- 


"i Pleas and Pleadings. 


— Selur a diem is a . er Rewe | 
Set ail * Years flanding, no Intexeſt paid or Demand 
Fend. ies hy Wr a thereupon, or good Cauſe ſhewn for Hochearange, 


1 — Lab Inkmars qualis in the, Dela 
Co pl tara qu in 6 atio 
7 \No good Fes W . is alledged, is no direct Anſwer to the Indenture — 
| tioned in the Declaration; for Talis E. von eff 
eadem Indentura, for Nullum fimile eſt idem. 4 Rep. 18. 66. 

pow to plead in A Mens on the Caſe for Words, 
See Dany. Abr. 170, 171, 373+ 

dd an my ry romp cp 

where Londen ; ant ju in Defence of his 
2 An- Poſſeſſian in Midaleſan : — De injuria ſua proprig 
1 cial Mat- is no Plea; but the Plaintiff muſt anſwer ſpecially 
Plea. to the Matter in the Defendaat's-Plea. Hil. ; 5 V. 

M. B. R. See Title De injaria ſua propria. 

How to plead to 2 —_ vou plead Not guilty, Qead venire vi & 

Declaration in Treſ- armis, & quoad refid. juſtify, you mult be ſure to an- 
ſwer fully every Thing in the Declaration. 

But if you plead yced venire vi & mis, &. 

, How it is where you Nog guilty 3 and then plead over to ſomo particular 

o not anſwer to all the 

Treſpaſſes. Treſpaſſes in the Declaration, omitting ſome others: 
The Plaintifl, quoad thoſe which are not pleaded unto, 

muſt immediately take his Judgment, otherwiſe it will be a Diſcoati- 

nuance. Trin. 13 "ip. 3- B. R. See 4 Rep. 62. Herlakenden's Cale. 

"The Difference be- In an Ejectment the Defendant demurred, be- 
tween pleading in Treſ- cauſe the Plaintiff took a Traverſe without making 
paſs and Ej-Ement, and of any Title or Inducement : But held good, for the 
2 Land is Defendant: had avoided the Plaintiſſ's Title, and the 
demanded. Plaintiff traverſes the chief Matter, which avoids 
his Title; and it is not neceſſary to make a Title in Ejectment or Tre 

- But where Land is demanded ina real Action or Aſſize, G. it is 
e but it had been better to have ſaid that he was ſeized in Fee 
and demiſed. Cro. Eliz. 671, pl. 28. 918. l. 11, 288. M 4. 

— Mlle mas In Battery the Deſendant juſtifies, That gulli 


— is manss inpoſuit to arreſt him, nen 9 75 or no. 
Jul — 3 1 1 3 Leu. te" 5 


"How to * to A- 
ions for Words. 


De injuris ſus propris 


pos Oat 36516 %6 - Upon a 3 fled 3 a Prifonce or 2 
png Lg. 12 privileged Perſon, the Defendant ſhall have Liberty 
oe in Abatement. | to plead i in Abatement ac any Time during the eight 


Days Rules: But where a Declaration is delivered 
or filed before the 


a in-Day of the Term, there the Defendant mult 

| plead in Abarcment within the . firſt four: Days of the Term, and not 

17% %K of four Days, yhathar Rules ace given or no. Mic 
3. R. 


F 5 mn 
- 4 * 
* , 1 
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- # Q@& << as XA 


Court, at the Plaintiff 6 Motion, will order him co Ples ui. 
— ſuch a Piea by ſuch a Time as he | will 


\ 1 


How it. is he te ins 9 

Paper: Book upon an Iſ- | —_— 

' ſane joined (not upom a : 6 
- nd at Demurter) Notice of 4 
"rials given: ut if on 

Demurrer, it eatinot. , 


— 
anie 


givon but from he Tie of his 
here a Plea is pleaded, and the Iſſue is ente, 1 
ud the Record made up te be wied ot dhe Altes, fit in cet . 
without the Conſent of dhe Plaintiff, and an Order of Court; becauſe 
bis Ples is enccred-wpen Record. Mich. 8 . 3. . K. an 
pleads Lexcers of Admioiſicarion which 1 % 40 oled Lecter: 
e granted to him-by-ſuch an Ordinary, of whom - of Admicifiracion. | 
Law doth take Notice, he may plead, That they &- 10 
ted to bim by ſuch an Ordinary, Debita legis. forma? Bur if 


— — 
1. 
© 


LB, and 4 


do w ir appears 


| 


k — 


4N — 


EC ds aud Pleadings, 
At che Plaintiffs alters his Declaration © after the 
The Deſeiidint may Defendane hath pleaded to it, the Heſendant may al 
5 ter his Plea : For by the Amendment of it, it ma; 
Declaration. dee ſo altered in Matter, that it may require 4 alt 

rent Anſwer from what was formerly pleaded. 
0 dess dase: I 2 Sci. fa. upon a Recognizance"be brought 
plaid Infancy to 4 gi. gainſt an Infant, he cannot plead Infancy or Nonsge 
Hann ba mut bing do it: For a Recognizance is in the Nature of 4 
b „ We. Judgment, and the Sci. fa. is grounded upon it: But 
he muſt bring his Audita Querela, and ſet forth hi 
Caſe therein, and thereby his Age ſhall be tried by the Court s inſpecting 
of him, and Proof of Witneſſes and Regiſter-Book, and not by a Jury. 
he Genern _(Ubere the General Iſſue goes to the Avoidance 
(jew, he be plead. Of the Action, there it oughr always to be pleaded: 
ed, and where nent But where the Defendant confeſſes and avoids, there 
Wee. ,.- f chr muſh plead ſpecially : But in all Caſes where a 
8 ial Plea is pleaded, which amounts but to the General Iſſue, and 
the Plaintiff demurs to it, he muſt ſnhew for Cauſe that it amounts but to 
the General Iſſue. Mich. 8 U. 3. Rien | 0m ee e e 
%%% A Concozd by Parol, is no good Plea in Bar to 
Weere a Paral-Con- an Adion brought upon a fingle Bill; for bare Words 
cord i is not a 1 Ples. 

N are not of ſo great rotes in Law, as to avoid a Deed 
3 „under Hand and Seal: But now by the Statute of 
1072 anne. 40 5 Anne, Payment is a good Plea to it. 

A Ples in Bar muſt It is ſufficient that a Plea in Bar i is good to a com- 
be good to a Deren. mon Intent; but à Declaration in the Subflance 

ab eren ln thereof muſt be good to evety Intent. .- 2 
6 A Plea in Bar, is to force the Plaintiff to make a 
; I-44 a Plex in Bar Replication; alſo to compel the Plaintiff to come to 
A an Iſſue, and thereſore oùght not be to very certain; 
Ps it may be an Iſſue 2 not be joined thereupon! but upon the Repli 
cation. Plow. Cam. 28.4. 11 903 Bib. 12 BIG e 0 
| 4 8 1 & clauſum Pegiv was brbughe, the De- 
| Nee — 4 fendant juſtifies in an Fouſe and Cloſe in fame Town, 
tion to W not bnfwering and ſhews which, to put the Plaintiff to His new Al- 
the whole Declaration. ſignment : The Plaintifl comes and fas That the Houſe 
(Without ſaying, and Qloſe) which he complains ef, is-fitch an Houle and 
names it; the Defendant demurs: Aud Jodgtment upon the Omiſfion 
1 the Cloſe. Poph. 109 4 hol (60 r aol 544 wok wk cl 
Faß A Na Claſus hi is the Deſendunt - plesde -u Bar ro 
ggnment the Defendant make ithe Place certain: The Plaintiſſ ſays, That 
foys, That chey are both the Nlace is ſuch dad aſſighs- iin (certain; other 
0 pn. by one, Name, then wätat the Deſeiſdant juſtifies: "The" Defendant | 
118 „ 6 ab hin ſays, That one und the other are Known 
Name and the * The Plaintiſf uemurs; d- adju rc fr hun 
See the Book, Fenner a C Popb. g. {7 11 55 e Cen 29190.4 
Yau! 1 e here an og dies merely upon a'Deetf it (elf, 
nt Ute TTL without a Conditiom or Defeatdnce therein contained, 


EP without a Con- there no Plea in Bar is good without another Decd 


dition or Defeazance. of ag 12 a Nature: But if it be pon 2 Bond, 
| iz 3 2 N with 


a3. CD, 


*»” CD „ OQ ©> 


— 2 * B 


—_ 


Raſure, G. 


| Winbiſh Sand 7albot's Caſe: . 


— TP CO PT”T_ W279 ” =__ }_<# ——_— —— mr Jn 0» & n 


— and Dune, 


with Condition to pay Motley there 


3 
of the Condition the 
Deſendant may plead ſolvit ad Ag, cee ae ſome Pleas. which 


ate Matters in Law: ate good Bars without 4 Deed; as Infancy, Durels, 


; 2009 : Det N aut of 0203 WT 
1 To plead Quo apparet-by ſuch a Deed or flick'a 
that three were joiatly bound, and the Action 


is brouglit but againſt two, (or any ſuch other Mat- 
1 is ill! Pleading: But he o 


jointly 


Pleading, but ill. 2 Leu 75. Sovit is in a Declara- 


tion in Covenant. 2 Lev. 12. Bur it is good in Debt. 7 


s Lev. 74, 75- 9314 
The e of pleading a Ric 2 Lev. 31. # 
vv 1103 fo! "343 4 
« Ot a rata Rerbeery n wirhout Rtecn 
tion, how it ſhall enure. 2 Lev. 31. 
Ol a feoffment to Uſes. Plow. Com. 3B. 4. 39. 4. 


n Stn 


libere che Defcndant pleads an Award, if he 


doth not plead e it is no Plea. 2 Roll. | 


4550, 'See 2 Sand. . D rn hath 1 

The Defendant: * he malle it appear; r; ali 
ſays not how z it is naught. 2 Lev. mays | | 
ol wort yIE! 0% lum u * it 

Jt hath been adjudged a good Plea: i in 2 60 1 
brought againſt an Executor, upon a judgment en- 
. by: his Teſtator; to plead Fully adminiſtred: 
But I rake it not to be a good Plea, unleſs it be a 


In Debt for Rent, Paratus ſelvere, and Profett in 
via, without Obtulit, is naught. 2 Lev. 209. Alſo 
this Plea goes not to the Action, but to the Excuſe 
of Damages only. 2 Hv. 209. Uv 190k 
pure eras he hath'Oyer of the Gon- 
to at r of the 
dition ofthe Obligatioh, and a Copy (if required) 
to be made at his owit»Gharges; 
till he Ao vs for whatihe: is ſued. I : 424. 
In an Mction of: Debi᷑ brought ſor Rent upon a 
Jadanateidf Demiſcufbr, Years, tho Defendant may 
plead Nil: debet : But m is n Elea in; Cbvenant for 


ught to aver in Fact, A gere wan 
tly bound, and that the Perſon not named is living, 


A Deed pleaded by Teſtatum exiſtit, is no poſitive Sr 


Plene adminiſtravit, by Payment of Ji udgments. 


pon an Obligation, he cannot be 


4644 


To pl-ad 4 4 
red e och «Dirk 
ul P Pleadi ing, 


8 


2 We. 3; B IN A 
A Desde plssded by 


e 


| Gabal, hut 


good in Debt. 1 


The Maaner of plevd- 


ing a Fine. , 
Of common Reeg- 


711 229192 


2 | 
of a  Feoffinent to 


1+ +2 ry 


Ap ret how to be 
pleade 


Gecedal Pleadingirhat 
he made it appear, and 


ſays not how. 


9 7 1 1 
How an Executor tv 
plead to a Sci. fa. Fully 
ad miniſtred. 2 4 


WW. OS 
+4 . * 


3 & 01 2 WITTE 
Debt ſor Rent. where 
Paratus eft ſolvere, with; 
out obtulit. 


* * 


No Man is bound to 
plead Fo Bond, before 
Oyet o the Condition. 


becauſe he eunnot tell what to plead, 


Nil aber Re 'be 
ended upon an Ine 


ure. 6 E 


Rent or Money. 3 Lev. 170. And in 3 Lev. 396. it is mach a Wy, 


Whether he my pleadiit in Debhrupon/a/Judgmbiir 2 

„Dam and hen Nilatory Pleas may cbe:/pleatedi See 

8 Statute of 4 ε Ane, and Title A bate! 
ent. 


- 4 15. 


"When a Dilatory les 
muſt be pleaded. 


4 t 5 Anne. 


Chen 


: - eas and eadinigs. 
wy . {hep s: die is pleaded, the 77 


Amy ovghr 20.6r Hand to the Plea, or enter it 


General and For the Entry 
2 and then the ſue is 3 e i AS 
J 


2 nk - IE —— 0 land aer it is no D 

e ts $ is ſet to it, it is no 
Elend in the Caſe of 25 the Deſendant muſt fer FIG 
to it, and pa for the Entry. But if it be a Special Plea, Replica. 
tion, Rej or Demureer, 1 Oaunſellar's Hand to it; 
becauſe it is Ne to be adviled by Counſel, who is to maintain je 


© ko be good, if it be diſputed. 


. N one be ſued ric, he muſt plead 
— + ud, the ſame Term 4 by Org the Origin inal is returned; 

8 if the Defendant be a * thy. , containing 
in it the Cauſe of Action exactly as the Original is, if ſuch 'Capias be 


returnable the ſame Term with the; : But whenſaeverthe Cz. 
is returnable, the t muſt Js within four Days, if re- 
quired : And the Reaſon thereof is — che ſpecial Matter is contained 
in the Writ whereof the Defendant hath Natice upon the Arręſt. Bur is 

W is not fo where one is ſued by Latitar, or Bill of 
„ ue r yet the 
Plaintiff may declare in Debe, or what other Action 
he will: But in the other Cale, che Declaration eucil not vary from the 


Wrie ; if it doth, * d in Abatement. 11178 
Where Time and here a E to a Timę and Place 
Place muſt be both tra- Not 1 * by the Plaintiff, there ouſt be a Tre 
* er © . 
ieee FRO Ris a ce is laid to 
Maofeatace. danc's- Charge, - he ought expraſely ro travetſe it, 
E "on N 5 to anſwer ic by 2 O Elis. 185. 


ane Pies to u Noa-faliace 1 cor chen 
egatives, which cannot make an Iſſue. C. 

2 it „ Blis 568 pt. 4. Meore, Cale 481: See Title Aiſumpũt, 
e fe where Not R 

+, and bld good ker . | 

\ Not guiley is a good Su Be Bock 
Dae * ! far it is nat a Non ſeaſancę, but it is a Mil ſcalance, 
0 wherein » Tore is eee D. i 5 


Where the Iſſue ma e 
- be New nl. 2 In an. / 
"1 4 Thing, u upon 


Ide may be Nun or Mil K. hid. 


=> wd * A Ot wm © x” 


cod Plea in an Adio of 
[Srarute'of 2 E. 6; cp. 13. 


5 — 


ww „ wot 


” =” ww” -Aa J/2” i.TC.m... wo „ mm . Xx EA; 39% gas 
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/ 


X:4. Ja. upon a Recogniſance ta en in Co L 
mon Pleas to proſecute a Writ, A . Eee, 
the Defend 
with Effect, & got conc| 
Prout pater per Recordum. Now the Defendant's Plea 


conſiſting of Matter of Excuſe, need not be ſo con- 
cluded : Bur the Plaintiff ought. in his Replication 


ro hew, That the Record was removed into the 


fo * 


King's Bench, and that Errors were aſſigned, and 


ant pleads, That he hath proſecuted it 
& adhuc pendet; but doth. not conclude, - 


* 
| Mutter of Record 
muſt not be put to be 
tried by a Jury. : 


How the Defen- 
dant's Plea to be con- 
cluded upon Matter of 
Record. | 


adgment affirmed; 
and to traverſe, that the Writ of Error adhuc pendet, is naught : Becauſe 


it is the putting of Matter of Record to be tried by a Jury. 


hen in pleading of a Record, the Record is 
the Subſtance of the Plea; there the Plea muſt con- 
clude, Prout patet per Recordum But where it is but 
Inducement, it need not. 5 Mod. 8. 

ayment was formerly no Plea to a Sci, fa. upon 
2 Judgment in Debt: 3 Lev. 19, 20. But ic is now 
a good Plea, by the Statute of 4 & 5 Anne, cap. 


To a Sci. fa. againſt Bail, they plead, That the 
Principal Readidit ſe before the Return of the ſecond 
Sci. fa. and ſays not Et hoc paratus 7 verificare per 
Recordum, and therefore naught. 3 Lev., 152. 
here an Action of Falſe Imptiſonment was 
brought, the Defendant juſtified, and ſer forth, That 
a Capias ad Satisfaciendum was delivered to the Sherifls 
of London againſt the Plaintiff, and that a Warrant 
was directed to F. S. Serjeant at Mace, to take the 
Plaintiff chereupon : And then he ſays, That he 


Where the Ples is 
good, without conclu- 
ding of it Prout patet 
per Recordum. 


Payment 2 good. Plea 
ro 2 Scire fs, upon a 
Judgment. 00 

4 & 5 Annæ. cap. 


How the. Bail muſt 
plead a Reddidit to 2 
Sci. Ja. 


An Officer who takes 
a Man upon a Ca. ſs: 
need not (if ſued) 
plead the Judgment: 
But the Plaintiff in the 
Judgment (if ſued) 
muſt. 


Mandatum &. in Auxilium of tlie Serjeant took the Plaiorif and impriſoned 


him, Prout ei bene licait; and u 


a Demurrer it was held to be a good 


Plea: And it was held, That the Defendant need not (er forth the Judg- 
ment, but only the Capias ad Satisfaciendam : But if the Plaintiff in the 
judgment had been ſued, he muſt ſet forth the Judgment. Alſo it 


was held, That if the judgment or Execution were 
etroneous, yet that ſhall not make the Officer liable 
to an Action; for he is a Miniſtegial Officer, and 
muſt only execute, and not diſpute the Proceſs of 
the Court, Hill. 5 V. &. M. h. R. 


- 


An Entry muſt be pleaded after a Remainder is 
happened. Plow. Com. 23. b. 5 
4 Preſcription cannot be pleaded againſt a Pre- 
ſeription: But the Preſcription alledged muſt be an- 
ſwered. Cro. Car. 43 2. pl. 2. | Þ 
A Recovery in Ejetment is a good Bar to an 


Action of Treſpaſs: For by a Recovery in Ejectment 


the Poſſeſſion is bound. 3 Leon. Caſe 242. 

The Defendant ſays, That the Plaintiff's Fences 

were Minime reparata; the Plaintiff ſays, That they 

were ſufficiently repaired : The Defendant ut priss 
[7% % ] 4 O 


But the Plaintiff muſt, 
Although the Judg- 


ment were erroneous, 
yet the Officer ſhall be 
excuſed. 


How to plead a Re- 
mainder happened. 


A Preſcription can- 
not be pleaded againſt 
a Preſcription. 


A Retovery in EjeQ- 
ment is a good Bar in 
Treſpaſs. 


How to plead Iaſuf- 
ficiency of Fences. 


ſays, 


5 iis and enge, 
ys, That they were out of Repair, 9 hot that they were  Cafficient: 
148. by Twiſaen, is the proper” 


ſt plead to the Coun- 
— and vhs to Tra- pair, he muſt conclude to the Country, and not 


ue RP leave the Defendant to à "Traverſe ; bur if the De. 


fendant had not poſitively affitmed they were not 


8 the 1 cannot e the Defendant from his Traverle, 


* 
* 
id. * 
1 * N 828 
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1 


Mane, 


Plea Puis Darrein' Continuance, is always 


See r Abatement. 
where the Defendant hath pleaded a 
lea, and befoze a Trial there happens 


Releales. 
What it is. | A 
ome new Matter which will avold the 


Acton; as a Releaſe, &c. there the * may plead thts new 
Matter poſt ultimam Continuationem. 


rn Pleas Pais Darrein Cantina are pleaded ſome- 
pleaded. times in Abatement, and ſometimes in Bar: A Man 
HE ER fall have $ ny Plea Puis Darrein ee 
ere ut 4 H. 7. fol. 8. 38 H.6. 33. Becauſe 2 * 

one of them, and Why. ſſiall not be delaye * 4d In . 16 H. 
How to conclude the In a Plea Par Darrein Continuance * Defendant 
Tos. muſt not conclude his Plea, Judgment $ al enqu/f, 
but > > of conclude Judgment, Si atFio. Cro. Eliz. 

. 49. N. 4 

Foreign Attachment An nn in London may be pleaded Pais 
pleaded. Dosarein Continnante, for it goeth in Bar. Cre. Elie. 


10. fl. 7. But Quere, See Cro. Elix. 1 5 
When he ſhall have The Defendant ſhall not have ſuch Plea, unleſ 
this Ps. the Matter thereof happened ſince the firſt Plea 
pleaded; otherwiſe it is not aſter the laſt Continu- 
ance. . 7.8. Wee 
4 Jt 


Pleadinp : 1 5. 223. pl. 36. 
| 9. 2g gut when the Ke hae ſaid they were out of 
Where che Fleinti Rep: ir, and the Plaintiff ſays they ate in good Re- 


Pleas Puis Darrein Conti 


my = = 


- 


So co So = my =o & 


It indy be pleased after Iſſue joined; and bt a8 


Time before 
Pris, and Day in Bank, | 
Title Jout' 31. Title 4 
may be pleaded after a Demurter. Hob. 8 1. 

In an EjeQment” for Lands in B. and two other 
Vills, che Defendant at the VV Prius pleats Pais 
Darrein Continuance, Entry into a Cloſe, Parcel premiſ- 
um, and expelled bim, and ſays not in which'of 
the Vills the Cloſe lay: And it Ts certified to the 
Court upon the Poſtes, and thereupon demurr'd ind 
adjudg'd an ill Plea. Cro. Fac. 261. pl. 24. 262. 

After Verdict at N/ Prius, and * Day in 
Bank, the Defendant obtained a Releaſe, and at the 
Day in Bank ſhews it to the Court. Curia. He 
hath no Day to plead it, nor any Remedy but Audita 
werels, Cro. Fac. 646. pl. 10. 

The Plea of 8 after Impar lance is good, 
without ſaying Pais Durrein Comtinuance. 5 Mea. 12. 


16 Ed 4. fel. F. Bro. 


They ought always to be cetrainly pleaded. Plow. 
Com. 33. b. Co. Lit. 303. 

The Defendant ah Ifue joined, pleaded at Niff 
Prius Pay ment of Part in Abatement Poſt ultimam 
Continuationem ; and the Jury being diſcharged, and 
the Plea adjourned in Bank, the Plaintiff had Judg- 


pleas Puts Datrtin Conifiiuance./ 
e Verdict, but nat between the Ne 


327 


When to be plenled,., 


11/280 3 


ohtinuance, 13, 27, 4%, 76. Vide Pale. It 


fo Djeltmeri the be 


fendant pleads at t 
Nift Prins, — * 8 
Continuance, Entry into 


2 Ppecel, Tc. 


Doth not V. i 10 


wWhieh Vill the Cloe 
lay, is naught. | 


A Releaſe cannot be 
nee after Verdict ac 
ifs Prius, and before 
Dey in Bank. But muſt 
have his Audita "_— 
rela. 


Outlawry Puis Darrein 
Continnance, is good. 


Muſt be — 
pleaded. i 


Payment of Part 
pleaded in Abatement 
afrer Iſſue joined, and 
naught. 


ment to recover his Debt; becauſe he had pleaded no Place of Payment: 
And alſo, becauſe after Iſſue joined, no be Oufter can be awarded. 


Aleyn's Rep. 66. 5 Ea. 4. 149. 

Upon Not guiicy in Treſpaſs, the Defendant 
comes Primo die Termini, and prays, That the En- 
queſt may not be taken, for that the Plaintiff had 
releaſed Poſt ultimam Continuationem + But becauſe the 


A Releaſe after the 
Eſſoin-Day, cannot be 
Poſt ultimam Continud- 
tionem. 


Releaſo was after the Eſſoin- Day, and came not between the laſt Con- 
tinuance and the Cas, the Plea was diſallowed, and the Enqueſt was 
taken; but if the Releaſe had been before the Eſſoin-Day, it had been 
good. Alſo the Book ſays, That the Form of the Pleading was not 
good; for he ought to have faid Actio non, aud not that the Enqueſt 
ought. not to be taken. Dyer 36 1. 4. Cro. Eli. 49. 
Dow to plead a Releaſe Pais Darrein Continuance, 
fee Low. 1142, 1143. And how to plead a Releaſe 
made aſter the Writ, end before Iſſue joined. Lutw. 
1177, 1778. 


Treſpaſs denials dr and Three of them plead 
in Abatement the Death of one Pais Darrein Conti- 
nance; they muſt conclude, Pet. jadicium fi Curia ul- 


How to plead it. 


How to plead a Re- 
Jeaſe after the Wir, 
and before lla. 27 


How to plead the 
Death of one of this 
Plaintiffs. 


terius procedere vult, and not quoa br eve caſſetar. 
3 _ I 30 


In 


328 


Where Death was 


pleaded after the laſt 
Continuance, ; 


| ria adviſer vlt. 


would be good: 


hr to refer; and' i 
nd the Attorney for the Plaintiff was examined upon 


- Pleas Puis Darrein Continuance. 5 


In Debt upon a Bond, the Statute of Uiſurp was 
pleaded, and a Demurter was to the Plea, and the 
Paper · Book made up and delivered, and the Demur- 
rer joined with a Blank left for the Day of the Cu. 


wit, The Defendant pleaded, That the Plaintiff died after 
the laſt Continuance, and thereupon the Plaintiff's Attorney filled up the 
Blank, and made it Diem Sabbati prox. 745 Quindens Paſche, to which Day 
the Judgment oug th 


e Plaintiff was then living, it 


Oath, Whether he was then living or no? Who ſwore, That he ſay 


him after the ſaid 


Saturday: Whereupon the Plea was rejected. Moy 


againſt Row. 8 W. B. R. 


2 —— * 4 2 


2 


— 


| 
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Pledge oz Pawn. fi 


Pledge or Pawn, 
what. | 


When pawn'd Goods 
may be redeemed, and 
when nor. 


Pledging makes not 
an abſolute Property ; 
but is as a Security for 
Money lent. 


A Mortgagee hath an 
Intereſt in the Lands : 
But the Party to whom 
2 2 pawned, hath 
only a ſpecial Proper 
in them, vix. Lee 
que. 


When the Money is 
tendered and refuſed, 
it is as good as Pay- 
ment ; and upon refu- 


ſing to deliver them 
Trover lies. 


o 
* 


A 


There Goods are pawned, and no Time appoin- 
ted for the Redemption, it may be made aſter the 
Death of him to whom it was pawned; but not after 
the Death of him who pawned them. Co. Jac. 244. 


Pledge o2 Pawn is a Security fo; Pb 
ney lent, and to be redeitvered upon 
Payment of the Money. See Cro, Jac. 
- | 1 


pl. 2 


The Pledging doth not make an abſolute Pro- 
perty, but is as a Security for his Money lent ; and 
1 ahn back upon the Payment of the Money. 
Lid. | 1 

There is a Difference between a Mortgage of 
Lands, and Pledging of Goods: For the Mortgagee 
hath an abſolute Intereſt in the Lands, but the 
other hath but a ſpecial Property in the Goods to 
detain them for his Security. hid. and Co. Li. 
208. 4. . 


When the Money is tendered to the Executor, 


and he refuſes it, it is as good as Payment, and 
the ſpecial Property of the Goods is reveſted in the 
Plaintiff : For which upon a Demand, and refuſing 
to deliver, Trover lies. bid. and Hab. 187. 


Pledges. 
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\ Ledges are Bail to Actions ; allo upon ſuing — = Pledges, what, 
rhus e h e ee Ge fo 
Si ct e roſe 
quendo tune p er Vadios & OBE. E. D. d e E Gen 
_ ſie, Tec: Gz theſe Pledges are generally, John Doe and Richard 
Pledges a re thoſe, that bail or redeem. ES, 
Thing but the : Body of a Man, and Main . 2 between 
are "ole that free the Body ; of a Man; alſo 1 2 
Pledges are uſually found for the Demandants in * 
real 8 and Plaintiffs in perſonal Actions. See Cowel's Interp. 
Mainpriſe. 
The Plaintiff's Pledges that he ſhall proſecuſe 
his Suit, may be u entered at any Time pending the * th ho 
Suit. Trin. 21 Car. B. R. For the putting in of * . pa 70 0997) 
Pledges is now but a meer formal Thing ; yer if SHEER 
the Pledges be not entered at all, it is Errof, becauſe the 7 directs the 
Plaintiff to find Pledg 3 T 1 
The. Reaſon of finding Pled 06 was, That che had 1 
Plaintiff ſhould. Pens his Nie with Effect to; e of, . | | 
Judgment, and not ut the Defendant to unnecel: Pa 1 £1 1 
ſary Ir ouble and arge ; for 11 te wer honluited ar the Trial, the 9 
Ny of rhe Tp upon it 1 thus, 7: | |. 
0% ſai de pro pſequend. fint inde in Forts, guer. Nomina 5 | 
ed; ges are now become's mere Thing of Courſe. a r. M 
er Pledges. is Subſtance. 2 Lew. 39.,. But 3 . 9 0 = 
they are now. aided by the [Statute of 45 Arne a” 4 1 is Mm 
unleſs ſet forth d for Cauſe As, 6A = 
HET, | | awo e . IT %a 
1. 23 ; „ 16 20% | | ont; o8 
| 4 T in Mami, an Ep 
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— 6 
| The Sheriff, after Etror brought, was permit 
Where Pledges were to amend his Return of his Writ, by ind = 136 — 


ordered to be indorſed, 


| after Error brought. 


the Coſts of bringing the Writ of Error, if the Plaintiff in the Errors 
would not 


ther, then the Plaintiff in Qion IE 
for A* 


Pledges De 


3 Lev. 361. 


Align 
Wbether Pledges not upon 


Plaint removed by Re- 
cordare be Error or no. determined ; but the urt inclined, that it was not 


Error. Cro. Car: 594 M 10. 
* WS 99C 
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1 c Adninikratozs, N 
Debt d Nennt d5 
Erecutoes. 1 £4 
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Plene Adminiſtrouis, axit [S: a {Plea pleaded dy an Eberl 
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he may give in e. 
dence that he paid o 
ber e e 


vary he hath 70 to chat Value 

2 55 neeg not plead 1 cally Fo Tine 

VAL en N. era * h ore the Action hath the 

Money in equal lows 

Plaintiff, Fr may plead Folly: acmini 
Matter i in Evidence. * 

1 2 here the Teſtator e or Inteſtate was indebted to 

a nee — aer the Executor or Adminiſtrator upon Bond, he may 

firſt, and on Plene Ade. - plead Plene Adminiſtravit, and give his own Bond in 

Hed 8 own Evidence againſt any other Bond; ſo likewiſe upon 

an ſndcbitatus ; for he hall have the Privilege of 


paying of himſelf firſt. 
3 


TEST 


proſequendo : but it was ordered by the 
---Eourr; That che Plaintiff in rhe Action thould pay 


any farther thereupon : But if he did proceed any far 
pay him any Coll 


Prcdges were not returned 
the Plaint in Replevin, removed out of an 
being returned upon Hundred · Court into — Common Pleas: It was not 


75 ee with that demande by the 
ſeed generally, and sie the 14 | 
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ſtravit without this Cauſe refers to the Time of the Bill filed : And he 

might have paid Debts without Suit after the Bill filed, and before the 

Plea, which he might give in Evidence npon the Trial if Iſſue were 

upon Plene Aaminifiravit. 3 Leu. 28, 29. Cro. Fac. 132. 
Plene Adminiſtravit is no Plea where an Executor 

or Adminiſtrator is ſued in the Debet and Detinet, be- bete it is no Plea, 

cauſe he is charged for his own Occupation. 8 


i 185. 4 * —— * 0 A 4 1 


Gpon Plene Adminifirevie- vented;  heoteintif Upon Plan, Admini- 


vit, the Plaintiff may 


may pray Judgment r of the Aſſets quando er 


n. 1 Lev. 286. | ly of the Aſſets quands 
IRA 
$4, fa. againſt an Executot; N | mi 
Adminiſbrovit - The Plaintiff cone be pie How co plerd Plen 


e 


Court thought the 17 to be 


Demurre but u * Demurrer it h 
N . ng Tits 221 
ld be gen in hold, 


What 44 D 
ST 1 can be given in Evi- 
2 dence. 
nd 64G 7 (> ” 5 _ 7 NAT 


ments: And a ſpecial Plea ley mint ni 
it to be u , 
ſets 1 W. Gr Pi 7008 AD? bie 237 1103 
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Hut am 1 Wb the Judgment 
Rs: Dr"Bddis 25 W 4 nj wh 1 . * 2 — 
be a Fierj ay de bs Tani 7 "204 4 127 a Teſtatoris returned; 
and à Sci fer 6H And after th by an Inquiſition returned; and AC- 
ſets midi 9 abothier Sci faclas of the Party was not ſum- 
upon che Sin Heri 7550 maſt be 8 to which the Defendant 


TY and traverſe the Devaſtvir. 
25 or makes 405 80 aud dies; the bie — — Ain 
ator 5 into Bond to the ligee for the Pa _ av 
ment of chis Money, and rakes. in be Poo Ph ch 5» Frida ace, _ 
cancelled; another Creditor ſues him who leads 2 
lene Atminift bn, And gives this Matter in Evidence. - 


And par Curiam. 
K the Debt 1 kaffee diſcharged without 5 raud, the Executot 


retain for ſo much, And the Goods retained ſhall not be. ſaid to 2 
n is, 11. mu | " e Gl 

ainſt an Admin rator in ano er by -- 
than whe the Adminiſtrator dwelt, was brought by vos Carnes 
Original, and before Notice he paid other Debrs f 
of the Inteſtate due by Specialties: Et fic he had not Aſſets at the 7. eſte 
of the Original; and held a * Plea. 2 Leon. 88. 
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— M. h . Judgment, but he cage to few ſpecially 
worl tas hn mf how he hath: — Upon a * 


Din ee bo held inſufficient : but ſays the Court, the beſt Way 
is to ſay, That no gobds came to his Hands except” ſacks Gu. and t6 


nem how he adininiſtred them. Als 48." Sen Title Sti. fu. ay fry 
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where a Paeſon who hath. a-Benefi 
mold beofy e „takes another Beneiice with Cure 
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Plurality, what, Paget is, 
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The firſt Benefice be- Wh, '; an have a Beueler, wich h F (whatever 
comes void, by taking f Fs, 31 and is admitted an hy Iced into 
eke * © * another Benefice with Cue, having no, Qualification 
TRIES «1.0 75 "Piſpenlation'; .the firſt Penefice i yo id, and th 
129393 wants} AREORnTy | ent. Yaugh. 1.31. k 
| Dy pkingas 19 75 wh ..... (here. a Parſon. hath a + Hans oo Cure of 
fice th I is ab- 80 ouls, .and ke 1 of of Pf um; by y ta- 


Wicker 'Void; ind the 170 
king, of. this ſecond Beneki made abſo- 
17 | pony te 25 1 „ void after. Admiſſion on, . and Indu- 


. „and the Patron. ag his, Peril ought ro preſent 
OO MS.” (thy. he Pan ah ewiſc a La Tagge Wil in- 
cur. Cro. Cur. 375: «cap. 13, Nate, This tene began, a 


London,” and was He to Weſ 4 5 na 

1 Where — ut Noth, hey may, purghaſe a Fence or Dif 

two or moxe Benefiges.; P e and BAY cake, and; 7 or more Be 
ceot 6 Ditections an 

Qualiflcatiofls in de fai BUY of 1 H. ei P 17 liehe echere. 
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What is within the pat ſhall. a lu -withi in catute of 
1 N. 9. . 7 Y r Fl. 8 8. Gap, . 2 i Yithin che, 9280 of the 


what within the: Lateran 
Council. * 1005 Council. mi. 139 ien. " LIE . 
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U the Father of Children Jo leave the Pariſh Where the Grandfa- 
where he dwelleth, and there, is a Grandfather ri rk, all keep = 
of. the Children to be found; this Grandfather, 4 
if he be able, is chargeable with "ht keeping of the 
Children, and not the Pariſh. Mich. 24 Car. B. R. For the Tie of Na- 
ture is a nearer Tie than the Law can or doth enj 
Fo; all Matters relating to the Poor, ſee Nelſon $ 7. from fol 371, 
to 381. 
oney was given by a Will to Pariſh, gene- deviſed to a 
= without ſaying to what Uſe: Decreed . Par, Gall — 22 
Poor of the Pariſh. Chanc. - 4 „135. | N 
Ubere there is a new Pariſh a Church derived Where there is 2 
our of the old Pariſh, how the Poor ſhall be paid. 2** and old Pariſh, 


See Cro. Car. 92. pl. 17, and 93. and Ticle Parith, — — 


Where a poor Child, who hath a Grandmother Where « Grandmo- 
who is married, and hath perſonal Eſtate, is leſt to +> half Koop a poor 
the Pariſh, the Husband of the Grandmother» ſhall 


keep it. 1 Kb. 383. in Scot and Mans Caſe. 


4 


' 
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See Cinque⸗Poꝛts. 
E Cinque-Ports are not abſolutely ex. 
cluſive of the Common Law, fo that it 


RE. Cinque - Ports D 
ö are not excluſive of „. 
5 the Common Law. | 


may not intetmeddle in ſome Cafes with 
the Proceedings in their Courts: Mid, 
22 Car. B. R. For the Common Law is the univerſul and ſupteam 
Law of the Nation, and no Place ought to be fo privileged, either by 
Cuſtom or Charter, as totally to be exempted from irs Juriſdiction ; for 
this might cauſe a Failure of Juſtice in tome Cates, if it ſhould be ſo, 
which this Court will not ſuffer if there be Complaigt made thereof. 
A Urit of Error to reverſe a Judgment given 
Nt Bun bo the Cinque-Ports, 'is to be brought before de hn War- 
ment in the Civque= den and Conſtable of Dove: Sch, 22 Car. B. R. 
Ports muſt be brought. For theirs is the Supream Court, and the other lnſt· 
F rior Courts are e e 5 
; 8 CUhether a Certioræi lies to any of the Cinque- 
8 RAT] Ports, hath been a Queſtion : Paſch. 23 Cur. p R. 
Ports. Yet a Certiorari was granted out of this Court to 
; remove a Judgment given at Dymchurch in Kent, de- 
ing a Limb of one of the Cinque-Porrs, in Noot and Anight's Cale. 
Mich. 2.2 Car. B. R. Rot. 381. Moved by Lancelot Fohnſon of rhe Inner 
1 This was granted upon a Suggeſtion of Failure of Juſtice 
there. 


2 „ | Poſſeſſion, 


Diſeſſion is either actual Poſſeſſion, oꝛ Pol 
leſſton in Law: Actual 2 is where 
a Man actually entere 
to him deſcended: Poſſeſſfon in Law is 
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into any Lands 


Poſſeſſion 104 Fack. 


Law. 


where Lands are deſcended to a Man, and he bath not actually entered 


thereinto. | 


Jf one do make an Entry into the Lands of ano- 
ther, and rhat other doth, notwithſtanding the En- 
try, keep the Poſſeſſion 'of the Lands entered into 
with his Servants and Cattle, the Entry is no Entry 
in Law, becaule the Party in Poſſeſſon was not 
ouſted by ſuch Entry 


ce 


If a Man keep Pof- 


ſeſſion of Lands en- 


tered into, it is no En-; 
cry in Law. 


but if the 'Servants and Cattle be pur out to 


gain the Poſſeſſion, he that is thus put out of Poſſeſſion, if he will 


entry 
ſeſſion. as | | 

Againſt what Perſons Priority of Poſſeſſion gives 
2 good Title ro Lands. 2 Sawnd. 112. 


The proving of one's Cattle to be upon the 
Land in Queſtion, is not a ſufficient Proof, that 
be whoſe Cattle they were, was in Poſſeſſion of 
the Land at that Time when the Cattle were there. 


prove a Poſſeſſion in himſelf after this, he muſt prove an actual Re- 
afterwards ( Paſch. 1650. B. S. 25 Apr.) to regain the Poſ- 


Where Priority of 
Poſſeſſion gives a Ti- 
tle. 


To prove a Man's 
Cattle on the Land, is 
no Proof of his Pof- 
ſeſſion. 


Paſch. 1652. B. S. For the Cattle might be upon the Land Damage 


Feaſant, 


ther. | 
Pleading in Treſpaſs Poſſeſtonatns fuit (without 
ſhewing how) and that he took the Cattle Damage 
Feaſant, is naught. Let. 1497. 


his Trees: And for the Poſſeſſioner, for the Lols of 
his Shade, Shelter, Fruit, &c. 3 Lev. 209. 

A Pan upon a Leale and Releaſe is in Poſſeſſion 
to all fatents and Purpoſes, except only for bringing 


of Treſpaſs, which cannot be without a Pedis 
Peſitio. 


and the Land at the Time be in the Poſſeſſion of ano- 


Pleading in Trefpaſs 
Poſſeſſonatus, without ſays 
ing how; and that he 
took the Cattle Damage 


Feaſant, is naught. 


Caſe well lies for a Reverſioner, for ſpoiling of 


Where Caſe lies for 
the Poſſeſſioner, and 
where for the Revec- 
ſtoner. 


Poſſeſſion by Leaſe 
and Releaſe, how it is. 
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poſſibility of a Term, AS Where a Term is deviſed to 4. for Life, Remain- 


as; -- 5 Poſſeſſion. 


Continued Poſſeſſion, = Continued quiet Poſſeſſion, is a violent Preſumy. , 


© 3 good Evidence of 2 tion of a good Title. Co. Lit. 6. ö. 


Title. | | | 
The PhintiF out of © Pe that is ouf of Poſſeſſion, if he brin 


— make muſt make a good Title. Yaugh. 8. 


He that will recover 
Poſſeſſion, muſt ſhew a 
good Title. 


gs his Adtion, 


Where one Mag would recover any Thing from 
anqrliex, it is got ſufficient to deſtroy the Title of 
him in Poſſeſſion; but you muſt prove your own to 

be better than his. Vaugb. 58, 6 
Prior Poſſeſſoo· P20? Poſſeſſion is a good Title againſt him who 
| hath no Title. Yaugh. 299. | | 


Baron and Feme. 


. | See | Releaſe. 


A Pdflibility, what. \ 


Poſſibility cannot be f Poſlibili 
granted over. . 66 " 
No Poflibility can be No Poſſibility, Right, Title, or Choſe in Action, 
— over to a Stran· 2 be granted or aſſigned to a Stranger. 10 Rep. 48. 
er. F | ch 


Poſſibility is an uncertain Thing, which may 
02 may not ever happen, 


ty only cannot be granted over. 4 Reg. 


No Tenant after Poſ. There cannot be a Tenant in Tail after Poſſibility 


ſibility, while any of of Iſſue extinct, while any of the Parties live. 43 
the Parties are living. i Maroine, gong 
A Deviſe of he A Hebie of the Poſſibility of a Term is void: 


is void. der to B. B. deviſes this Remainder to C. and dies, 
then A. dies, this Deviſe to C. is void, and the Exe- 

cutors of B. ſhall have it. March 136, 137. See 

3 Lev. 427. | | 


2 5 ; | Poſted, 


1233 


E rotes is eturn bla, wht. 
oe whom te mot un of he Fi: a x 


— bone in the Cauſe 3 and is fad ofed on the Back of the 

Niſi Prius Recoꝛd, dy which the Canſe was tried. 
t begins, Poſtea die & loco, &c. which is the Reaſon wo it is ſo cal- 
d. The Poſtea Ig bzought into Court at the Day in Bank and re⸗ 
Id ere, and delivered back to the Attozney, who gives a Rule fo? 
upon it; and ik there be no 'Bule to the contrary after 15 
Rule koz Judgment is out, the Attoznep brings his Poſtea to the S 
who bis Judgment thereupon, and then he enters al 


this Matter upon kbe Iſſue-BRoll immediately after the Iſſue. 


Cb⸗ Defendant hath four Days by the Rules of After the uſes is 
the Court. to ſpeak in Arreſt of Judgment after the 2 in, Dk ban 
Poſtea is brought into rhe buy ourt; and if the Party in Arteſt of Judgment. 
for whom the Verdict paſſed, will not bring ir in 5 
upon Notice given to him dy the othet Party, that he intends to move 
in Atreſt of Judgment ; the Court upon a · Motion ſettiug forth this Mat- 

ter, will order Judgment to be ſtaid, until four Days after it ſhall be 
— 4 : Vide Title Notice, Thar the Defendant may have Time to 
conſider upon the Record what to move out of it in Atreſt of Judgment. 

NNE. 00 genetal Rule of Court for the Clerk 3 
of the Allize to 12 in the-Poſtea into this Ceurt ee Time is fixed for 
by a preciſe. Time; for — 8 — poſſibly he may brng in che Pape. 
be able to bring it in ſootier than at anothet Time; 
but if he be negligent, and tetuta them not in convenient Time, che 
Partics grieved may move the Court, or at the Side-Bar, and thereupon 
the Court will make a Rule that he bring them in ſpeedily ; Mich: 
22 Car. B. R. To avoid farther Delay to the Party concerned: | 

Although che Verdict given be prejudicial to the jg, 
Plaintiff, as he conceives, vet he ought 40 brin | in the Poſtes , 2 
the Poſtea. 1651. B. S. 13 Mai. For he muſt ace 
by the Trial, though it may prove prejuditial unto 
him, that if he will nor entet the Verdict, che Defendant may. 


to him. 


Pl. 2.]. 4R A Poſtes 


Verdict be prejudicial- 
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; and Oulter. 


| aſide the ;Nonſuic. Note, 


A Peſtea is a Record of this Court truſted with 
Attorney bound. s the Attorney in the Cauſe by the Clerk of the Afſize, 

nato . 

| ſo ttuſted, to 

deliver it into the Office, chat the ＋ ard may be 

e by it by the Officer of the Court: Trin. 165 1. B. S. And if he 


do it not, the Court will inforce him to do i it. 
Jt is peine dd annex the Diſtringas unto 


Diſtringes need not be the pop 2. uſual ſo to do: Trix. 1651. 
annexed to the Poſtes. B. S. For they have nd Relation one to the "ap 

Not filing of Venire The nor filing of Yenire's and Diſtringas sS after 
and Diftrirges helped by Verdict, is helped by the Statute of Feofails ; but 


t c CEC. 


the Statute of Jeofails. 1 

an S | is Di 4. is not * 
The Court may ſtay | ſi ringing in of the Poſtey, 
entering of Judgment a0 On adgment upon a Verdict, if — 
on a Peſtea. | 

find Cauſe to do it; viz. for ſome undue Practice 
in the Proceedings to the wee 1 h the Plaintiff's Cauſe was good; 
For it is not enough | but it muſt be alſo ln pr 


h Car. B. et £141 $3117: seen zu 
COT 4p | 8 of. th Affe hath 3 if the 


may vmend- che Return. Jau p of the! Poſtea (as ſometimes it falls out 
Ae, „ be to be) he þ BY amend it by his Notes which he tool, 
Notes. and by which he drew it up, although ir be returned: 
Bar 15 be before it be filed 5 forichen ir is 2 Record of this Court, 


oftes — et by it EI er fiat a” Poſte as ended, upon — 
5 25 4 Memory of the ee tried the Cauſe. C. Cy 


the 5 wh — 
Cake "Ms THE , 23384 th '7 4 7 er en 3 5 
Akter the pi 4 is beg into Goar and 8 the 
When _ 4 10 wit | Record hath been read in Curt, in order to the 
remain in — : ; 
| . ſpeaking to ſome Matter in Law in ir: The Artorney 
in the Cauſe ought not. to have the Poſtea any longer in his Cuſtody, but 
-it ought. to remain in Court, and be filed, of Record in the Court. 
| 3 Fozmerly aſter 4 Nonfült at the *Aflizes, for 
„Hes 8 per ee want of cogfeſſing of Leaſe, Entry and Ouſter, 
Tt Lease, b the Plainfiff's Attorney iwmediatelj made out 2 
1 Wa of. Podeſfion : But the PtaRice is ſince altered; 
fo that now it cannot be dotie'until. after the Poſts 
comes in at hs Day in Bank: Fot it may be there was not due Notice 
of Trial given; or there be ſome other good Reaſon ſufficient to ſet 
= to ger Colts in it; See Title Coſts. 


At was returned upon the 'Peſtea that the Jurors 


Nui ad 2 a ppeared, Qui eletti triat. & jurat, Aicunt ſuper ſacri- 


out of the Return of nentum ſun quod, &c. wheteas it ſhould have been, 


2 1 . 9 (ui ad veritatem de infra contentis Aicend. electi triat. Gr. 
ba „fd ſor this Cauſe the Judgment was reyerled. Ge. 


feng. . 8. Oro. Fac. 207. pl. 3. 


© Poſthumous Chien, ſce Remainder. 
Pe wer. 
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power is: an authoylt 1600 one Ban. A Power, what 
— to anotver to 20 603 02 ym; allo it ts 

-fometimes.. a. Reſervatio 

Lo foz himſelf to Do ſome Act, ky A8 to make Leaſes, oz 
(1:14 


"Ml Powers Gül to obſerve two Rules: 1. The 1 
Conſtruction of them ought. to, be interpreted ac- f e be obſerved 
cording to the Intent of the Parties. 2. They t muſt 
be ſtrictly purſued. s Med. 379, 380. | 
A bare Power is not aſſignable Fo, but a Power What Power is ; af. 
vupled with an e 15 I 296; 368 Wh 4 ſignabſe.. 
Servant who hath ofily a Power rom his A Servant who bath 
. 8 ta ſell, a aſſign ir over. Golfer | _ 1 hag A 
ks 4 Power.. decreed, though hot Hridly purſted. A Power abt purfued 
| Chane, pe 363 3. 264, 265. decreed. 


- Y 
y 1 


y 5 | | jon 


'Powet ro fall” Lands, ſubject to the Rules of Power to n Lands 
. Chanc. Rep. 261. 140 to the Rules of 
Y A Power de i leaſe Land and Tithes, ſo that S. 1 powers muſt be 

| per Acre be reſerved: They are both leaſed,” refer- execured. . 

ving 5 5. per Acre for the Land, and nothing for the 23 7 
| Tithes; and good. 2 Lev. 1 50. 

Ik Tenant for Life hath Power” to make Leaſes * to make Leaſes 
3for, Lives; a Leaſe for Life without Livery is eber. by Vertue of 
good, and better than with Livery. 2 Lev. 149. . ee 

A Power to revoke by Indenture, ſealed in the | 
- Preſence, of three Witneſſes : He covenants to levy  _- 
ga pine, which he did, and declared other Oles l 


held a e vocation. 2 Lev. 149. a 3 od 
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How Attorneys uy ' Years by Indenture, they muſt not make them in 


de executed. Gone oz 
. TUhen a dare Power is 


— A ClſertartheC to have a Clauſe in the Deed, That the Conuſees 
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There Attotneys have Power to make Leaſes for 


0 their own Names, but in the Name of him who 


as ; Authority. 9 Rep. 76.5. 77. 4. It muſt be 
„eres + Lei dene fh, 4 pls Aigen. FREIE; e. 


tween 4. B. and C. D. of the one Part, and E. F. of 
the other Part: TUhcreas the ſaid A. B. by a Wri. 
tizg or Letter of Attorney, under his Hand and Seal duly executed, 


dated on or about the 20th Da &c. amongſt other Things therein 
contained, Did authorize thg. Þ 


| | tf P. id the Name of him the ſaid 
A. B. and cn his Behalf, ro ſeal and execute Leaſes of ſuch Parts of his 


Lands, Tcnements and Hereditaments, as ſhould be thought fit to be 
leaſed : TZ.itneflcth, That in Conſideration of 200 l. to the faid 4. B. 
in Hand paid by E. F, the Receipt, '&c. pe the ſaid 4. B. by his At- 
rorney, hath leaſed, &c. Habend', &c. Pielding and Paying to the 
ſaid A. B. his Heirs and Aſſigns, &e. And the Taid' E. F. covetrants with 
A. B. his Heirs and Aſſigus, to pay the Rent, &. And the/faid A. B. 
by his ſaid Attorney, for himſelf, 0 eits, Executots and Adminiſtra- 
tors, doth covenant, &c. to and With the faid E. F. &. Seo 3 Leb. 


138, 139, 140. | 
How à Power man A Doer mult be executed ſtriftly. 6 Rep. 33. « 
m ez tro a Fein ſol f 


A Difference between Will to (ell Lands altho! the mirries the may 
a naked Power, and a fell, nay, may f. 1 dto ber usband; becauſe it was 


of Attorney. 


Dower flowing from an 


locereft, not created by her ſelf cut 'of An) Intereſt of her 
own : But where 2 Feme ſole upon the Settlement 


of her own tate, reſerves ſuch a Power which flows from an Intereſt, 
that Power ought to be executed by the Feme fole; and if by Baron 


55 OM bet 5 Igler. | a ene. F 
A Man hath Power to leaſe'for ren Years, an 
3 —_ — Leſfor he leaſes for twenty; the Leafe in Equity ſhall 


and Feme, it is not g 


dad Power for, fhall be be good for ten of the twenty Years. Chauc. Ref. 


ood for fo much as he 
had Power for. | 23+ | | 


There there is a Power to make Leaſes, it is uſual 


— Ui of ee and their Heirs {hall ſtand ſeized to the Uſes of ſuch 
Leſſees. 8 Rep. 70. 4. b. | 
8 M a Man hath a Power to make a Leaſe for tliree 
Mans yer for Lives, or twenty-one Years, he cannot make 2 
three Lives, how co be. 1006 for ninety-ninc Years, if three live ſo 
CO CRT | | | 
* But if he hath a Power to make a Leaſe or 
nine Years if ch Grant, Froviſo, That it doth not exceed three Lives, 
Kve ſo long. or twenty-one Years, he may make a Leaſe for 
ninety · nine Vcars if three live fo long; for this dotir 


not exceed the Number of three Lives. 4 Rep. 70. 4. L. 


3 q Polwer 


ſ<Y 


Power. 


A Power to make Leaſes at any Time for twenty- 


one Years: Before the Leaſe in Being expired, ſhe 


made a Leaſe ro J. S. for bn Years, to 
the Leaſe in 


commence at the Determination o 
Being, and died; the firſt Leaſe expired: And held, 
That the ſecond Leaſe was void, for it ought to 


[ 


* 


341 


A power to make 


Leaſes at any Time for 


twenty-one Years, muſt 
be Leaſes in Polieſſi- 


on, not to commence” 


after a Leaſe in Be- 
ing. 


have been a Leaſe in Poſſeſſion, and not an Intereſt to begin in fut ur: 
Cre. Jac. 318. pl. 2. 319. 60 fp. 330 2. Oro. Elis. 5. pl. 5. 


There is a Difference Serween a Condition, and 


a Power : A Condition cannot be apportioned ; bur 
a Power may : For the one is not favoured in the 
Law as the other is. Hard. 414. 
(Uhere a Power is in Groſs, and where ahnexed 
to an Eſtate. bid. HI | | 


| 1 
A Covenant co ſtand ſeiſed, with Power to make 


Leaſes; he makes a Leaſe rendering Rent, and dies: 
He in the Remainder for Life brings Debt for this 


A Power may be ap- 
portioned. 


Where a Power in 
groſs. 


Power to make Leaſes 
upon a Covenant to 


ſtand ſeiſed. 


Rent, and it doth not lie: Becaufe rhe Power being general to make 


Leaſes; > © TI 

A Power may 

be no Recital of the Power in the Deed for the Exe- 
cution theredf. x Lev. 150, 151. | 


A Power to charge the Land by Deed, and it 


was by two Deeds, viz. Leaſe and Releaſe; and well 
enough. id. 


A Power not well executed in Law; ſhall not 
be made good in Equity. x Lev. 241. 

rel reit ThE 6» Bw Tis g | i 

2 Feoffment, Fine or Recovery, will deſtroy a 
Power coupled with an Intereſt to the Party himſelf, 
but not a collateral Power. 2 Lev. 60. - 


Tenant in Tail, with a Power to make a Join- 
* a Recovery: This deſtroys the Power. 
2 Lev. Gr, 


4 $ 


- 


be well executed, though there 


Leaſes, and not upon any particular Conſideration, ne Uſe can ariſe out 
of the Covenant to ſtand ſeiſed, as if it were in the Caſe of a Feoffment 
or Fine; and therefore the Leaſe is void. x Lev. 30. See Title 


* 


"Where 2 Power mall | 


be well executed. 
power to charge by 
Deeds, and good. 


Equity ſhall not make 
good à Power not well 
executed. 


Where 2 Power 
coupled with an In- 
tereſt may be deſtroy- 
ed, not a collateral 
Power. 


Where a Power may 
be deſtroyed. | 


Deed, was done by two 
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Fo A oy we my od wa. 


* Appearance. 
Declaration. 
CS M 


. tad oo yo A 


Where the Court JF the Arordey for the Plaintiff do cel the De. 
= - For page in che ſendant's Attorney, that he is content to ſtay 
= Plaintiff's Attorney. for a Plea till ſuch a Time, and yet doth in the 
4% mean time enter Judgment for want of a Pla, 
| | this is not fair Practice: But if this be made to appear to 'a Judge at 
his Chamber, or to the Court; the Court will vacate the Judgment, 
and force him to accept of a Plea. Eil. xx Ce. 1. B. R. For the 
1 | Law will not countehance Fraud and Falſeliood in the Proceedings there- 
* 5 of, nor ſuffer Advantage tc to be taken thereby ; but loves Rn and ſait . 
= Practice. 
1 It i is not fair Practice for the Defendant's Attor- 
FF 2 fone — * ney to demur to the Plaintiff's Declaration without 
not fair Practice probable Cauſe, but only to gain Time to plead. 
f Trin. 21 Cur. B. R. Fot this is apt Cauſe of 


a 

Delay, which they ought not to be 8 in, againſt n n 
| d 

( 

| 


Rules of Practice. 


Premunire, 


o Judgment * a Præmunire is, That the 1 
- Party ſhall be put out of the Kin g's P20- 
| X tection, and that he be impꝛiſoned without 

. Ball, Until he hath made Fine at the 
King 15 . and his Lands and Goods hall be fozfefter, Stat. 


4 Jt 


Premunire, what. 


| „* 1 , 4 : | bs 4 


I the King's Attorney will not proceed in 2 
Premanire, for ſuing in the 
Matters whereof they have no Juriſdiction, the which bars the Plain. 
Party grieved cannot maintain his Suit; for the tiff 's Suit. | 
tincipal Matter in the Premunire is the putting of 
the Party out of the King's Protection, and the Da- 
mages ate but acceſſory , and the Principal being 
releaſed, the Damages are gone. 1 Leon. Caſe 399. 
See 16 R. 2. cap. 5. ne TR 

The famous Caſe of a Præmunire, where all the 
Statutes and Matters relating thereunto, are touch d Of x mme, ind 
upon and explain d; with an Hiſtory of the Pope's Pope's Encroachmeats. . 
Encroachments. Lalor's Caſe, Davis's Rep. 83, 84, = 
PRE: ty" 7 24 T. 


16 B, 2, cap. 5 


# , 4 


* 


Vꝛetedents. 


F there be a ſpecial Cauſe to alter the antient 
Precedent of Aa Writ, by reaſon of any New ſpecial Reaſon com 
Statute, of Change in Government, the Curfi- the Curficors ro after: 
tors are not to keep the old Form, but are 2 Precedeacs 
bound to alter it, as the Caſe requires; and if they DL aca | 
ſhall refuſe ro do it, this Court will compel them to it: Trin. 1650. 
B. S. Elſe it would be very miſchievous to the People, who by that 
Means may have their Writs abated, and be put to the Trouble and 
Charge of purchaſing of new Writs, by reaſon of their Wilfulneſs or 
pnorance, FSI Eg. : | 


The.Caurt will upon 


— 


An extrajudicial Opinion given in or out of Court, What are not good! | 


is no good Precedent. Yaugh. 382. FRE 
Peecedents: without a judicial Deciſion upon Ar- What are good Pre- 
gument, are of no Moment. Haag. 429. Cegonts. 
Bꝛecedents of Fact, which paſs ſub filentio in the precedents which paſs 
King's Bench, or Common Pleas, are not to be re- 8 filenrie, not to be 


garded. Vaug h. 399. ' W e 
New Precedents are not conſiderable. Vaugh. What new Precedents 
are. 


199. =P 
Long Uſage ib a juſt Medium to expound an What long Uſage is. 
Act of Parliament. bia. R 


Che 


Spiritual Court, of ſuch „ Tbe King, may de 


Proſequi a Premunire , 


by 
—_—_ —— 


7 * 
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„ Pꝛetedents. N 
Judges and Sages o _ The: Judges and Sages of the Law have. always | 
the Law alway" Wye given great Regard to Precedents. 4 Rep. 93, 94. 


greit Regard to Prece- 
co... He ef of 21-97 .99001 Ein 
„ Says Yaughay, Chief Juſtice, in the Caſe of 
aut l. Na to F. Tai ad 1 Le 307. 1 wonder to, hear d 
uity, unleſs it be the citiug of Precedents in Matters of Equity; fot if 
ame Caſe. there be Equity in a Caſe, that Equity is an uni- 
+ verſa] Truth, and there can be no Precedent in it: 
So that in any Precedent that can be produc d, if it be the ſame with 
the Caſe in Queſtion, the Reaſon and Equity is the ſame in it ſelf: And 
if the Precedent is not the ſame Caſe with the Caſe in Queſtion, it is 
not to be cited, being not to that Purpoſ ee. 
Brideman, Lord Keeper: Certainly Precedents 
are very neceſſary and uſeful to us; for in them we 
may find the Reaſons of the Equity to guide us : And 
| The Reaſons why. beſides, the Authority of thoſe who made them, is 
| much to be regarded : We ſhall ee did it 
upon great Conſideration of tie Matter; and it would be very ſtrange 
and ill, if we ſhould diſturb and ſer aſide what has been the Courle 
for a long Series of Time ; therefore Precedents were ordered. 


Thid. 
a - Hale, Chief Baron. I know there is no intrin- 
K A bee. ſical Difference in Caſes by Precedents: Bur there is 
cedent, and the fol · a great Difference in a Caſe where a Man is to make 
Jowing of a Prece- a Precedent, and where a Man ſees (and is to fol- 
* low) a Precedent : In the one Caſe, a Man is more 
ſtrictly bound up; but in the other, he may take a greater Liberty and 
Latitude: For if a Man doubt whether a Cafe be equitable or no, in 
Prudence he will determine as the Precedents have been, eſpecially if 
made by Men of good Authority and Learning, and have been conti- 
nued and purſued. 5 , Ws ** Jad ES) 
e Court will not reverſe a Judgment contrary 
Cr har Efdern the to many Precedents, Cre. Elis. 65. © 
dents. | | | 


The Precedents of the | 3 
Charte ate the fg orf The Precedents of the Courts are the Laws of the 
the Courts, and one Courts ; and one Court ought to take Notice of the 


Court ought to tak ; 
Gone ene 82 Cuſtoms and Courſes of the other Courts. 
of other Courts. : ons | 


/ 
That Precedents are 
neceſſary and uſeful. 


> 


A f 
* wk — * " tak * * 
A1 * 


L E Office of thr Pzemiſſes in a Deed, 
x [oh to 15 zeſs the Ozantoz, Ozantee, and 6,7... bat 
| Tex 


that the (ben Inplication vt th Eſtate : | 
E 

ſtrunion of Law by the — is always conte paſleth 

by tye Habendum. 5 Rep. 55-b | 


"Where Lands ate given in the Premiſſes to a Man Te Heirs i the 
and his Heim, Fiabend for Life; the Red is % in cs ion 
pugnamt and vbid. 2 23. 6. n dil Ln. 
Where a Man gives Lands in Free in the. prewil- Pee in the Premiſſes 
„ Haßendum for Life, the Haben is void, for Heheadum for Liſe, the 
ivery is requiſite to both the Eſtates; and theres png, is void, — 
lore” when Livery” is mail, ie fhall be . Wk Lbs... 
cial to ch Feoffee; but until Livery, the Grantee 
an Eſtate at Will: But where it is to a e t i aten 
Man and: his Heirs, * X/abtsdum. ſor Years, there for Years. 
_ 2 + ra and ſhall be an. Eſtate for Years, 2 Rep. 
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Sil oem 01 8395453 03 oy * 
gelcription- in when d Wan galms any 
Preſcription, whůt. Thing chaß te, his Anceſtoꝛs o: Wedeceſozs, 
te X. o they whole Eſtate pe hath,» dave 02 uſed 
une Hh bt Mind ta bee. ad AO 5 TN 
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ja - {2 +77 asn * Anubneelt * " 
A Pꝛeſcription muſt be always alledged in the Per. 
cription muſt ſon, and muſt;haveo by common lntendineat a lay- 


fn, ut 2 Cuſtom 


ene, ode ated Cuſtaom. 6 Nip. 60, 6 rag. 22713 EME JIE: : 
For Tol. 2 to Preſcription for Toll, | wide. Rapwo'23 2, 233, 
bis e S220 Sana 8ffd od 01 inet ls 
A , Upon a Modes drin, Ec; 1: Sand i 4x 3 Lin. 
Dopa „evi loan zu: 201 offs 6: ba 
is . By a Corporation. 1 Saund. 344. cu concerning 
r Tall. Vid 2 L. 1348) 15 15, 1522; νιẽỹ Lev. 

| a7 b, . 10 5157! ne of ili na boo 
Dne cannot preſcribe to have two ſeverat Ways 


pda pm by one joint Preſcription, but he muſt make ſeveral 


Preſcription, | Preſcriptions for them: Irin. 23 Car. B. R. Q. For 
they might both begin by Grant at one and the ſame 


A Copyholder cannot preſeribe againſt his own 


Feste n is Lord omnino, nor againſt any other, but only in the 


ord. Name of his Lord. Vide 2 Saund. 325, 326. Preſcriptio, 


, & ſola paſtura. Id. 326. 1 Lev. 253. 2 Lev. 2. 
1 , Two Tenants in Common cannot preſcribe for one 
2 l Warren: Trin. 23 Car. B. R. That is ſeveiaſly, for 
Common fot Jone.War- x 
ren, they cannot both have it ſeverally, but in Common. 
See more of Common, Cc. 1 Saund, 344, 346. 
2 Saund. 116. 


'Þ a Copy- 


\ Preſ 
5 in.cbe in ful Commencement; but a Cuſtom muſt be always 
the Land. Aalledged in the Land, and mvlt alſo be la xcafonable 


SN. Sd. Led. P 


( 


— fi off ;Life;: cannot preſrurihe again zones ionen 
his TRE Resch of, his Copybold, buÞa:Gopy+ m * A 
holder in Fee, may, I = "ellen a.vCuſtom waar 
againſt his Lord, fot he holds; li Copyhald in tde 948 
Nature of an Inheritance: Mah. G Nov. B. S. 1650. 
Liſe. may be ſo ſhore, that a Preſetiption cannot lie for 1 
See where Frecholders and Copybolders may 
preſeribe. Nc. for; the ſole Paſturage.of 8 Land of of 7 for ſole 
— Manor, 1 Sond. 351, 3525 Gere. 2 4100 20 8 _ 5 of ws 8 
Alla where the Lord and Owner of the! Land And where Lord and 
may. be. wholly excluded at all Ti imes:. Id ibid. a tray de e. 
G11 LA 
That a Man may claim a Folt-curſe⸗ and ex- Preſri jon for 8 
1 Owner of the Soil by Preſription Id. Feld-cour r 


s Joi 


Pulcription in an, Office to be eld ty bor 
perlons, to be named by * from: Time to , 10 or the Nomine 8 
Time, good. 1 Lut w. 381. Ser 1 Lev. EN reh 
21. to eintzidgdal t 1g, ff | | 
N Pan; ought not to 3 Fn ws which che hob” Chic” an 
Law: off common Right gives. Ne. | | | ought not to preſcribe., 
Ebery Preſcription: to make a Fence, is . nech Profetipeiots A 


3 Gen ar Conſent; to do it. n * make a Fence, is in- 
. 0 bos e do be 8 tended, to begin b 
709. fl. 30 e x 8 nen | "YEE a Stent or Conſent. | 8 


"i U i431 175 


Bo. Man can, 3 a _ " or 5 het a 
Inheritance by Ulage, bat by Trotnigaicn be may. may be claimed by Pre. 
6 Rep. 65. N o mon elle ©: (ſcription, —— 

- Na:Preſcriprion, can be nook but where: i As as 
. to him who preſcribes for *. 4 Lan are not good. F % 
10 en 47. 7 £14 p 

Twenty Years in the Eccleſiaſtical Law, males Teint vlan wer 
a Preſcrip E for the Church, and forty Yeaee:agpioN = 1.2 * 
the Church. ( Co. Fas, 484 ©; — E , and forty cars 

Where a Man preſcribes to have an Office and. 6h 
the Profits thereto, he ought to ſuew it to be an ; In « Preſcription for 
ancient Office; and ſor a Cuſtom in a Vill, he fad to be 4 


he ought to ſhew it to be Antiqua Villa: But w hen Office 5 and ſo for 2 
Cuſtom in a Vill: But 


a Man is ſeized of à Capital Meſſuage, and preſerities fo . Seat ia Church 
to have a Seat in the Chancel thereunto appertaining, to 2 capital Mcſluage, 
it is therein included that it is an Ancient Mefuage. the Word Ancient is in- 
Cro. Jac. 605, 6. | _ 

A Coworation cannot preſcribe _ * in 3 How's * Corporation; 
=d his Predeceſſors, not in a Que Nee Gro. Fac. muſt preſcribe. 

73. N. K 40110 ö 12 N 

Bous &. Catalla flap cannot be 3 R 
appurtenant to a Manor, becauſe. they do not, lie in |, peſcipoon, nor by 
Preſcription ; but muſt be claimed by Grant only. Uſuge 
9 Rep. 27. a. But Wreck, Waif, or Stray, may be 
claimed by Preſcription. bid. 28. 
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Tenant for Yah Can» 
not preſcribe in himſelf 
for 4 Wey. 15 7 


368 
| Pariſhoners cannot ——— but theydday al 

1 ra n Ls O Blix, 1. 1G, 
Lge» Gatos! Fo ITT boils lo- 15 4 Nam 0 1 Fe 191 On, 

n what obebitenes Inh aer pedebe in a Natter. of Bale 
wh 8 04 __ or. do. a Way to a * >: Show! Well, or 

Akt! 40! 3Buryi 1Rince: 25 R As a 
Ot bus lo 1 4 * 

Where a here n Neeſtzäption 16 land in the Tenepen 
* Intereſt, ic! is ill. Occupiers claiming aa? Inteteſt or Profit, Jt is ill: 
eee Der ide ſueln Prefctiprion is ouly fer an Euſbmont, 
— ap Keſemeat jt is goudi à Lav0 11645 * Hum. 186. Hulu 333. 

N Hiob. 118. 3 Leon. Cale 244. 

. on ->PPreftviption ofors a Way dught to be zin kim 
12 Way be _ r eros Car. 418. 'ph 8, 
i d Ban-cannor lead a>Þrefcription againſt a Re. 
ediert ſociption; but he e altedged ought ade 
Preſcription. ¹⁴ — nnd me 2. pl M. A 7 43008 Of 

A Preſcription — all the Inhabitants of the 
1 even for v1! the Vall, Oxon rempare ani, co dance upon the Plein- 
Frum} upon the" Wie len- tiff 's Land. After Verdict it was moved, Thar if 
ba a Grove ge” it was good. „it dught o have been pleaded by 
Way of Cuſtom of che Vill, and not Peeforiprion 
in the perſons: y: But. i it was adjudged to be a good Cuſtom, -agd neceſ. 
ay for . their Recreation: And bw 1-0 
venture this might naughit u a Domurr et ic is 
aſter A Verdict. . 476 1017411901 Nen ls! er 20111 ol 
W _ Ation upon a falſe Return of a Manda, | 
\ Where» Preſcription the Plaintiff ſersfordby;” that fox c hundred and fifty 
a Verdi. © + + Yeats paſt, all At selected in the Court of 
ITort ought to be ſworn before the Sheriffs: And after 
Verdict it was moved, That this was no Prelogiprion, Tim out of 
Mind. = 1 65 ** — — "the Prot becauſe it it tanti · 
mount; an A eſume that the Pro on was proved at 
the Trial. 1. G u. 1 Ons C107 el © JIE | 
Tenant for —_ oopſdribes- in himſelf for a 
E and aſter a Verdi c was 2 wo be wan 
4 and Judgment was arreſted. Mar hi 8 W. | 

Preſcri fon” to __ * Preſcription 5 have Solam Oo ſepar 5 Pu mo 
allen & parse Phe. per"torens Aue, is good. x Lee. 153. The ſame: 
ram, and good. n in Freeholders, and Cuſtom in Copy- 


holders. 1 Lev. 268. Vide 2 Leu 178. The ſame 
opcha +: [Dag without ſaying,” That it was ſor Cattle Leyanc and 
| Couchant, and yer good. 1 Leu. 2. | 
TY A Puitription — Grinding ought to be af all 
1 i Corn which is ground and ſpent in the Houſe: For 
Mill ought to be. Corn which is not mn may bolpear' in hows Houls. 


%z-:3 2 Lev. 195 


Without 
Levant and 
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a Preſctiption ſor Common, Pro anni ibe- 
nin quolibet Awno ommi tempore | 
nam pred” ipertinen*. & ſpctan. This was naught';} muſt be for Cattle I. | 9 
becauſe the Preſcription for Common was not for and Couchant. 9 
Cattle Levant and Couchant. Lutm. 1359. See | 
| Mellor's Cafe. I Sawund, - N NOONAN A n Dice; 


. 


Ani rantur ad mans tien tei, Gomes 1 


c 1 


4 he 


' Preſcription to have Common appendant in ano- 


1 Leon. 11. | : vl} n by 
A. ſcifed'of Land may plow and ſow it, and cut, 


carried, B. may 
Several; and the other who ſowed it cannot meddle 
wich it; but only plow and ſow it again. 


A Diverſity. was taken where a Preſcription takes 


away the whole Intereſt of the Owner of the Land, 
and where a particular Profit is reſtrained: In one 
Caſe it is good, and in the other Caſe it is void. 
n 1 | 

A Yan preſcribes to cut down and take all the 
Thorns growing in ſuch a Place, to expend in his 
Houſe, or about his Lands, and pertaining to his 


Cro. Fac. 256. pl. 17x. | 243 
Preſcviption for Toll for Goods put aſhore with- 


ina Manor, or for paſſing over his Manor, is good. 


3 Lv. 424, 425. Toll through, without Conſide- 
ration, is void. AMoore, Pl. 793. 3. Lev. 425. 

CUhat Franchiſes and Things a Man may make a 
Title ro by Preſcription without a Charter, and how 
it may be loſt by Interruption ; and what Franchi. 
ſes or Thiags a Man cannot have without Charter. 
Co. Lit. 114. 9 Rep. 276. HD 

A Pꝛeſcription co have Free-warren in his own 
Manor, as well in the Lands of his Freeholders, as 
in his own Demeſnes, is good. Cro. Car. 3t1. pl. 2. 
dee Title Quo CUarranto. | 

eſs'd of an 


Leſlee for Years ſays, That he is poſſe 
antient Houſe in W. wherein were three Windows, 
Time out of Mind, to give Light, ec. which the 
Defendant ſtopped up: Exception was taken, that 


be had not alledged any Perſon in whom the Pre- 


(cription may be fix d. Curia: The Preſcription is 
tied to the Houſe, and not to any perſonal Preſcrip- 


326. 
CVol. 2.4 4 U 


ther Man's: Land, after the Hay is cur, is g60d. 


and carry away. the Corn; and when the Corn is 
preſcribe to have the Land as his 


* 


Houſe and Lands; and held a good Preſcription. 


tion, but is good without it. Cyo. Car. 325. pl. 8. 


Preſctiption to have 


cut. 


— 


Preſcription to have 


the ſole Profits of the 
Land, from the cutting 
of the Corn to the 
ſowing again. 


Where » Preſcrip= ; 


tion takes away the 
whole Profirs , and 


where not. 


A Preſcription to 
cut down all the 
Thorns growing ; in 
ſuch a Place, is good. 


A Preſcription for 
Toll, where good. 


Toll throu gb. 


What, Franchiſes a 
Man may preſcribe for, 
and what he muſt have 
Charter for. 


A Man may preſcribe 
to have Free-warre 
in his Manor, as — 


in the Freeholders, as 


his own Lands. 


A Tenant for Years 
preſcribes for Win- 


dows to an antient ' 


Houſe, and good. 


The Preſcription i 
tied to the Houle, and 
is not perſona). | 


ahn 


% 


Common after Hay © 


330 


More is found in upon; but found that they 


the Verdict than is 
iff Preſeription, and 
yet good, 


riffs Cattle oing 
Elix. 405. P. 15. 


Note, The Difference 
berween this and the 
foregoing. 


Part of a Preſcrip- 
tion (which is intire) 
only found. 


upon the Common might be diſtrained for 


Preſcriptions : —_ 
preſcribes for Common, and Iſſue there. - 

uſed to pay for it an 
Year : This is Collateral from the Pre. 


Hen ev 


| ſcription, and the Preſcription is good, Sans alleds. 


ing of it; and if the Hen was not paid, the Plain. 
it Cy, 


But where a Man preſcribed for Pot- Water, 
and upon the Iſſue it was found, paying fix Pence a 
Year, there was a Condition executory - + Year, 
which went with the Preſcription, and therefore 
ought to be entirely alledged. Lid. 

Zo in a Preſcription to have Common, the Jury 
found it to be paying every Year a Penny : Here 
the Preſcription is intire, whereof the Payment of 
one Penny is Parcel, which ought. to have been in- 


tirely alledged in the Preſcription in the Plea ; and therefore naught. 
Cro. Elis. 563. pl. 22. and 546. 


How a Preſcription 
for a Water-Courſe to 
a Mill ought to be. 


A Way cannot be 
Appurtenant to an 


Houſe, and why. 


Where a Man may 
preſcribe for a Way, 
though it goes through 


ſome of his own 
Land. | 


Terminus @ quo ad 
quem. 


How to preſcribe for 
a Way to a Cloſe. 


How to a Common 
Field. | | 
How to preſcribe for 


a Way. 


How to preſcribe for 
2 Way pro omnibus Car- 
riagiis generally. 


taken ſlrictly. 3 


pow a Preſcription for a Water- Courſe to a Mill 


ought to be. 4 Rep. from 84. to 89. 4. 


A Way muſt not be claimed as Appendant or 
Appurtenant to an Houle, becauſe it is only an Eaſe- 
ment, and no Intereſt. 7elv. 159. 

A Man may preſcribe for a Way from his Houſe 
through a certain Cloſe ro Church, though he him- 
ſelf hath Lands next adjoining to the ſaid Houſe, 
through which of Neceſſity he muſt firſt paſs ; for 
the general Preſcription ſhall be applied only to the 
Lands of others. Palm. 387, 388. 
here a Man preſcribes for a Way, he muſt 
ſnew A quo Loco ad quem Locum, the Way is claimed. 
Telv. 163. 

Where a Man preſcribes for a Way to ſuch a 
Cloſe, he muſt ſhew what Intereſt he hath in the 
Cloſe: Aliter, where he preſcribes for a Way to ſuch 
a Field, for that may be intended a Common Field, 
Latch 160. | 
He that preſcribes for a Way, muſt thew certain- 
ly whether it be an Horſe-Way, Foot-Way, or Cart- 
Way. Telv. 163. | 

It a Man preſcribes to have Viam tam pedefirim 
pou equeſirem pro omnibus Carriagiis : By this he 

all not have a Cart-Way, for every Preſcription is 


| Leon. 13. And Dyer ſaid, That it was good to pre- 
ſcribe Habere viam pro omnibus 


Carriagiis generally, without ſpeaking of 


 Horſe-Way, Cart- Way, or other Way. 


„ T 


Pꝛeſentation. 


* 


Preſentation.) 


. 
. 


. 5 Pyeſentment to a Church. 
See Nuare Ympedit, = 


* 


D E Patron s Pzeſentation is the No- or vie 
minatton of a Clerk to the Biſhop, to Preſentation, what. 
be admitted by him, and inffituted into 4 
the Church, oꝛ Benefice, which is void. . 


Jf the King do preſent to a Church by Lapſe, . | 
where he ought to . preſent pleno jure, and as Patron I ns. — = 


ol the Church, ſuch a Preſentation is not good. Hill. ought to preſent as Pa- | 


23 Car. B. R. For the King is deceived in his Grant, ron, it is void. 

by miſtaking of his Title, which may be prejudicial 

to him, his preſenting by Lapſe entitling but co that only Preſentation 
which is lapſed to him. R 1 Ny: 

The King may, in the Opinion of ſome, preſent - 
to a Church. by his Letter Ent to the 1 to Ry da * K at 
inſtitute and induct ſuch an one his Clerk to the the Ordinary. * 
Living, Mich. 1649. B. S. The moſt ſecure Way 
is to have a Preſentation under the Great Seal, becauſe the King cannot 
regularly take or grant any Thing but by Matter of Record. 

A Patron cannot preſent himſelf ; for if he could, Ar 
he would be both Donor and Donee, which is incon- ſcat bimſeir: And 
ſiſtent. 14 Hl. 8. fol. 4 Ws why. 

There is a Difference between a Collation and a Digerence between 
Preſentation; for a Collation is the giving of the a Preſentacion, and a 
Church to the Parſon; and a Preſentation is a giv Colltion. 
ing and offering of che Parſon to the Church. x Leon. Caſe 307. 

I Preſentation of a meer Layman co a Benefice, 3 
2 E Nullity ; and he ſhall be Parſon 4+ Fate. be, N 
40. it y. 


One 


* 


352 


One of the Univer- 


ſities preſent, where the 


Patron is a Papift con- 
victed. 


A Preſentation, muſt 


8 


be alledged in a Nr 
Impedit. * 


When a Preſentation 
is traverſable, and when 
not. 


How the Preſentati- 


in 
—_ 


nare Tmpedit, 


Where it is no Title. 


\ The Preſentation is 
_ the Subſtance. 


Where the King 
gains a Title by Uſur- 
pation, and where nor. 


on = to be alledged 


FINES * 
Preſentation. Ip 
Dne of the Univerſities do preſent, where the 
Patron is a Popiſh Recuſant convicted. Lutw. £117, 


Jn a Quare Impedit, a Man muſt alledge a Preſen- 


ration in himſelf, or in thoſe under whom he claims. 


V augh. 7, 8, 57. N 1 I 
ben a Preſentation is traverſable, and when 
not. See Title Quate Impedit. Lit. Rep. 14. 


46% a0 e ; 
chli, the Preſentation ought to be 


in him who hath the abſolute Inheritance: 


Grantee of the next Avoidance is no Title for him 
in Reverſion. Cyo. Eliz. 5 18. pl. 44. 
The Preſentation is the Subſtance, and ought to 
be travers d. Lit. Rep. 14. ra 
Tho' the King may preſent by Uſurpation; yer 
he ſhall never preſent by Uſurpation, if in the Let. 


ters Patents of Preſentation he preſents by ſome 


Title which he hath not: But if he preſent gene. 


rally, making no-Title by his Preſentation, and his Clerk be received, 


and dies, he hath 


When a Benefice be- 
comes void by accept- 
ing of another. 


gained a Title by Uſurpation. Vusgh. 14. A void 
Preſentation makes no Uſu i | 


rpation. bid. 3 

Mhere a Benefice becomes void by accepting of 
another without a Diſpenſation; and where the Pa- 
tron is bound to preſent without Notice, and where 


not. Vaugb. 131. 


Pzeſentment. 


” 


Fo aa 


trum nt and held ful Hh. 1.302 3935 
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Preſentment, what, 


& Peeſentment'is/g | is, 

A bt a 4p by, And ft differs ea wherein dikes 
And it Differ i 

from an Indickment, in that an Jndi>ment — from an Indictment. 


han up at large in Latin, an | bought Ne to the Gzand Jury 


1 % Peg 7 25 


a 


2 Pꝛeſentment taken before Commiſſioners of Reaſons for quaſhing 
Sewers, was quaſhed. 1. Becauſe it did nbt ap- * 3 
bear in the Preſentment by what: Authority /the ser N e 
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1 ſhall not be pre. [here che Plaintiff doth declare in an Action of 
ſumed,” that -mare""35 Debt for Rent behind, due upon an Indenture of 
declares for. Demiſe for Years, it ſhall not be preſumed that there 
is any other Rent due, or Leaſe made, than that 
pon and for which che Plaintiff doth declare: Mich. 22 Car. B. R. For 


this 2 be a foreign Conſtruction, and for which there is no Induce- 


ment to warrant it. 
1 . divers Hou 
ok me tharthe Leſſec tis in Pol- 


fo of any, be ſhall d f <> if I DTS oy 
— any, = of them, if the- contrary doth not appear: 
Fon of ul Lea Paſch. 22 Cur. B. R. For although the Leſſee may 
poſſibly have ae ge _ his Intereſt in ſome of 
__ to "of the Leaſe or enter into them all 
by Virtue of the Leaſe peariug to the Court, they will 
not preſume it to be ſo, Ws as 9 that the Leaſe took Effect as 


to all. 


ſes are let to one by one Leaſe, 


One Court of juſtice will not preſume that ano- 


34.. ther Court: of Juſtige.will, do ], it do 
r e ainly appear. unto. them, that, it. is lo: 2 22 Cn. 
B. R For each Curt ought. to have an, Honourable 

Opinion of the Proceedings of another Court. Vide Xb. 87. th 5 7. 
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commits the Erime: The Acceſſozp is fry, what. 
"It who is alliſfing of him in the Doing of 8 
7 * C E in concealing him after it 18 done. 


„One chat is preſent. and aidir to tlie Stabbing o 
aubther, „is not a Principal, but only an —_ daa, eren een 
wi theiStabbing, within he Act of 1 Fac. that — a 
Stabbing to be Murder: Hill. 23 Cu. B. R. For the Act ſhall not be 
. eee ed, becauſe ſo — See the Statute. 1372. 25 1990) 
pe ——— a Treſpaſs toi be done, is not He who command; » 
an Acvelibry, but a Principal. 1"Lrv7/ %. Tue 
By the Statute of 1 Anne Regine, fe. e 9. ace vf Late, cr 
it is enacded, That if any Principal ſhall be ronvicti- gf ar Mi feng. 
ed of any Felony, or ſhall ſtand mute, or challenge ſories. 
above twenty Perſons of the Jury, it ſhall be lawful | Seat: Anne, ar g 
to ptoteed againſt any Acceſſory either before or FP 9 
after the Fact, in the ſume Manner as if ſuch Principal Folon, bad been 
attaintech ubercof; notwithſtanding any ſuch ptineipal Felon ſhall be ad- 
mitted to the Benefit of his Clergy, pardoned or aeltere before At- 
tainder; and to ſuffer the lame Puniſhmenr-as. Karbe Principal had been 
pa 
attninted. - 11-03 bobine 5 nid e IF 
Alo by che ſame Statute it ſhiall be lawfulito „ LOOPS 
ſecute every Perſon for buying of ſtolen Goods, FS ood 2 E 
knowin — to be ſtolen, as for a Miſdemeanor; cured. e Miſdemevrl 
| and to iſhed" by Fine and Impriſonment, al- j,;f,ng. * © 
though che (Principal ſhall not be convicted: of the 
| faid Felony : But if the Principal ſhall afterwards be acquitted, then the 
other Perfori ſhall be excuſed + See the Statute of 3 & 4 M. & M. cap, 9. 
4 about Acceſſories and Bures of ſtolen Goods, "pd ſee the Title 
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i Gt Hieet to the Ai ing's Ranch, aud ſcom thence to the 
Priſon to Priſo. Mar ap but there muſt be ſomething to 
e Het 37. charge him with eithet in the Body of ahe abut 
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Dune that is impriſoned upon a 

'& Min * impriſoned ought to be en as ſtrictly as he. that is in 

| S hep ily evo Priſon. upon an Execution: Trin. Bea, B. S. 3 Jul, 

upon E recutiqn· TREAT For he that reſuſpthᷣ to anſwer the Law. 8 in 

| as high (if not in a higbet) Nature than he that is 

condemned by the Law; and is: to be puniſhed” as highly, becauſe the 

Publick is much concerned; herein. But roy is now abered by a Carats 
made 4 & 5'W. . M which ſee in Title Dutlawy. 43081 21 

7 37 is A Peſſoner for the King ſhall not bockeged. in 

the Parties wichout Leave of che (Court, 

4225. 1 G. The int 2114 121. D Las: | 

It a Priſoner be committed to ha Marſhal by. 

par — er this Court, and the Plaintiſſ doth not declare againſt 

echten 2 him in two Terms 1 rom the Time of his 

bim in te Terms. 5 the: Priſonat ſhall be diſcharged at 

twthe Endof the ſecbad Term upon common J 

It is the Courſe! of - tbe 1 Priſoner 

n of Corp G ln "is delivered over hy ithis Court unto the: Marſhal of 

eib Mek of be Weir. the Oourt, to indorſe the Day of: this Delivery up- 

ee on therflack of che Writ, chat it may be known 

when he was firſt committed to the Marſhal's Cuſtody. Mich. 1650. . R. 
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ng AA of Court, | with-* ſus by Res of Ones 


to ts Coun, and rh oy Command of We Priſon ee worth 
Priſoners there, 5 1 1 'of Joſti 9 


and the Perc in 1 ar ! ; but Fw 
out of; a0 other Priſon, b tir © 
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1 ſend for a Priſonet 


Chief, ah ce; 5 77 0 0 755 ole; e 
Coutt extend 8 not Uo "other. ile {bs and 'Prifbd . 
_ Ever Attorney of this Co rt, who mall diſthar 

any Priſoner, char om wich any. Action here in POM Ae A I 
depending, our of Priſon, for che want of Protet * fore be diſchurgess Pri 
 iogs, withip two Term thatt' ive Notice a . ar red 
plainti in the faid A Action, his Attorne to Fe. >; 
appear before one of the Judges "ofa is Court 500 ſhew Cauſe, ah bach 
pulver ought not to > di char ky or Want He — he 


fad. acure an' y Watrant. dee. 6 Hand d'of- 
one diſchar 255 of ſuch Pri ſpner our of 
mo 19 laid 7 his Attorney, 5, (upon 


iven) 
e de of ſuch Notice, ſuch Priſoner againſt whom ag 
18 whe mak © 
Wings 


Judg e of this Court 
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our 10 A0. Per c. Paſeh. 16 Cir. 1. 
e oe EEE 
ear and aDay a 45 5 ju geht recovered againſt 23 * 54 
him, ſhall;be io Execution -; the Debt aud Da- be in recur ay wi 
mages, without an expreſs Pt er to charze him i in ns ol of the Flaig. 


Cultod Hod. 290, 101, Gp 
0 "That i 3 Habeas bop 95 Certiorart be 2 br 3 
and it be returned, That the Priſoher is hof — 


priſon hy Judgment given againſt bim, he hee to * e 


be remanded to continue in Priſon According Extase 


o law, without being bailed agdiaſt che Plaintiff” * _ zal. _—_— 
Will. A932 chats, 10 Ann 


Every. judge Kin ach may remit 1 8 y ad 
1 ih thay I dehnen 0 the Pla es where any — 
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ene were committed. Y Y\ cpa 5 2 * 
n Sheriff, Bailif, or ochet Offices OY 


any.Perſon under, Areeſt. to any More, der ty e er to; 
c other el Drinking houle, Without 18 Con- Spungi uſe, 75 
knc, ſa.as to ch arge . hi for any E Beer, Al Wine, | Adar. 3 * 
r any, other Thing, bur What he” tall 15 
freely call or of his;own Accord; nor ſhall demand | lane 


or receive more from him for Lay Arreft ot Wait- mg receive mord for 
ing, than by Law ought to be, (until an Appe 


exfance an Arreſt than he ought 
procured, Bail found, or Agreement with the Ad- 1 
verſaty, or ſent to the County - Gaol;) nor ſhall take 
or exact any more for keeping ſ ach Perſon our of Priſon, than n_ 


ial 2] 4 Y 


a otic. | 777 
iſoner Gut of the, B. R. miy ſend * 


tC Priſon doch belong But dot from another 


len 3 25 if che Plaintiff 
orice to them or either bf 
[ not appear ro. ew Cauſe ro the contrary, rhe, op- 


Within two Terms then next dit thall be 
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more then what fuch 
= 'no Le any Lodging chan Whit is _ 
Prifoner ſhall volun a A ANLq 1 de 555 to be ſo b 


Of, 
* a 
x 23 Car. 1 1 825 v 1 the | Peace, or at t e next e 
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23 Gore 4 8. 
By the Nate , c4þ . f 
Mv any. Perſon 75 rendered or chatg. 


od. Statute for ta- 1 


a de de A. 5 or to he be committed. rendered or charged to the 
Bench 25 "Fi, upon Queen's Benc For Fleet Priſons ia Execution; or on 
Chen our of C weh. f 11755 11 5 or. Proceſs of Contempt, and before 
he ds * & or Satisfaction made to the Plaintiffs ot 
his Creditots, ot be oof the Contempts, ſhall” eſcape from the 
Queen's Bench or Fleet, 5 l go at ge. aſter the 20th of January, 
a . 8b oy upon Oath thereof riting, to be made by = 
93 gone of more credible Pęrſons, before any one Jud 
* he Court. where ch Action Was entered, or fog 
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ment and Execarion N ; or where the Party was fo commit 
or charged as aforeſaid; ſuch Judge, hire whom ſuch Oath ſhall be 
rbb Wirt be made, is hereby required from Time to Time to 

ac ee be grant. io any Perſon, wharſogver, Who ſhall demind 


tänted. 75 1908 
N ſame, one or more Watrant ahd Warrants under 


his Hand and Seal, therein reciting. the Action or Actions, Execution, 


Coatewp or Contempts, wherewith ſuch Perſon was charged or commit. 
„ ted, Which Warrant ſhall be in Force in all Places of 


g and directed to all Sheriffs; Mayors, Bai- 
»,; Conſtables, | Headboroughs and Tithingmen 

E therein; and thereby commanding them in their rc. 
manded to obey it. ſpeQive. Counties, Cities „ Towns and Precincts, 


v9 e ee et © oo forte. and retake. ſuch Perſon ſo eſcaped; and to 


convey and commit him, co: the Common Gaol where he ſhall be raken, 
there to remain. without Bail or Mainpriſe, nor be delivered or removed 
om rhence, until Payment.or SatisfaQion made to the reſpective Plain- 
tiff or Plaintiffs, Creditor or e See in the Act at large lever 
Wa! er, * 3 
b another A0 5 Anne Re eine, it is enact 
Ame, + kn. 248 Thad every 250 1 7 ſhall be ſeized by 
I Ine, b 0 * Veg of the At « T3 Anne, herein laſt before 
ka 5 LN ſhall i inſtead of -being committed to 
"The Fl * C bey. Gao G he ſhall be taken, be 
. ern Eſcape do uche comm cd to. the Sheriff of rhe County where he 
Sheriff of the County K "a ciſoners 'for Debt, and ſhall there remain 
e Mann: as if he had been committed to 
anſiverable for bis E- the F pale ant ;, and if he ſhall eſcape, the She 
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all be teturnable, i declare againſt; ſuch Priſoner in the Court out 


upon made this enſuing Rule: 


1 Priſon — epi 

And il the Priſonet ſhall be ſeen in the „ 
then upon Oath theteof made before one of the „ 0. Jager 
Commiſſionets f the ſame Court for taking of Af. | ſoners upon Affidsvir 
ſidavits, and 1 filing of the Aﬀidavic, any ol mee, before » Cg 
edges of the reſpective Coutts: mentioned in din _ 

7 — met Act, may graut like- PR 0 the | 
ſeizing of ſach- 


ner“! rern. 

{here the Defendanr is in a Com if * | he 
put nor im good Bail, then before: he can ber er eber; 
ſeded out of Priſon for” the Plaintiff's: not declaring in a County - Geol. 
againſt him within two Terms incluſively, the Pra- 
dice is for xhe Gaoler to make a Certificate of the preoept, and of . 
Time of the Ptiſdner's being brought into his Cuſtody, and that there 
is no Habeas Corpus ſince brought, or Declaration delivered to him, to. | 
de delivered to the Ptiſoner; and alſo there muſt be ' — 
2 Certificate: from the Clerk. who files the Bills, he there. - —— 
that there is not any Declaration filed in the Office | .— 
azainft ſuch Priſoner; and thereupon, a the two Terms are paſt, a che. = 
bas a Warrant for a S ſedeas. 1 
J there ſhall: be Judgm ent againſt - A Priſoner in If a ; Priſoner 3 is pry _ * 
the King's Bench, and the * Defendant. be not charged reed in — A 1 
in Execution thereu before the End of the ſe- rhe Judgment, be ſhall” —_ 
cond Term after the- Jud gment, (there being uo ** mon Bell Be _ 
rie of Error pending) bn 'C Common Bail ſball be ts 
fled for ſuch Defendant, upon Notice to the Plaintiff's 5 Attorney firſt i. 1 
ven. Trin 9 W. 3. B. R. Regula Generalis, » | WS —_ 

Since rhe making ol the late Act of 405 . For Delivery of De- 1 
. cap. 2 1. For' declaring againſt” Prifonces lhe Sons Oman. Of. = 
. of | Sheriffs,” Bailifef Liberties, &c. which is ach 1 
35 ſolloweth, vir. That if any Perſon be taken or 13 W. 4 P. cap. | += 
charged in Cuſtody ' at the Suit of any Petſon * 
upon any Writ or Writs out of any of che ng of Weſtminſter, and 
impriſoned for want of Sureties for his Appearante, the Plaintiff in 
fuch Writ may, before the End of the next Term aſter ſuch Writ 


of which the Writ or Weits ſhall iſſue; whereupon (ſuch Priſoner ſhall 
be taken ot charged in Cuſtody; and may eauſe a true Copy thereof ro 
be delivered unto luch Priſonet, or to the Gaoler or Keeper of the Pri- 
ſon, or Gaoler in whoſe: Cuſtody ſueh Priſoner ſhall be OE remain,. to 
which Declaration che {aid Priſoner ſhall appear and plead : Bur if 
he ſhall not appear and: plead thereto, / the Plaintiff ſhall in ſuch Caſs 
have Judgment, as if the Priſoner bad appeared and refuſed to Plant 
That in all ſuch Declarations agaioſt-ſuch Priſonets, * 
{all be alledged in the Cuſtody of whar Sherifl, ,, 17% the Dechrat rion 
a, or Steward of any | Franchiſe; or other Per- 

ſon having Retutu and Execution of Writs,,fuch Priſoner. ſhall be at 
the Time of ſuch Dectaration à which Allegation ſhall be as good and 
effe&ual, as if ſuch Priſoner was in the Cuſtody of the Marſhal of the 
Marſhalſes : The Judges of the Court of — s Bench have here- 
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ration, and, ; 


ſtody, by Proceſs'out of 'this- Court, | returnable: before the Delivery of 
ſuch Copy. and that the Time whenſuch Aſſidavit was filgd, be entered 
upon 


Affidavit By che Clerk of the Rules, aud a 
n print 2 
- 34), t a Copy or | 
aa 1 Menſem Paſche, or Craſtinum Animarum, and | Affidavit be 
made thereof and filed, and the Defendant doth not appear before. the 
End of ten Days after Baſler and Mirhaelmas Term reſpeQively, Jude- 
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ment may be entered againſt him if Rules hayebeen given ; but if, be 


doth appeat before the End of ten Days aſter the Term, he ſhall im. 
parl until the next Term, (unleſs the Action be in Landen or. Middleſex) 


and the Deſendant be in Priſon wichin forty Miles of Landan or Weſtmin- 


ſter, then though he doth appear befote the Expiration of ten Days af- 
ter the End of the Term, he ſhall plead two Days before: the Eſſoin · Day 
of the neut Term; and in Defauſt thereof, (Rules for Plrading having 
been Siren} Judgment may be entered againſt\him.zs aſorrſaid. 
; 4#hly, Ik a Copy of the Declaration be delivered againſt:ſuch Defen- 
dant on or after Aſenſem Paſchæ in Euter Term, or Craftinem Auimarun 
in Michaelmas Term, or in Hilla or Trinity Term, and theteupon the 
Plaintiff gives Rules to appear, and anſwer ; then if the Dęſendant ap- 
pear two Days before the Eſſoin- Day of the nent Term he ſhall imparl 
until the ſaid next Tet; but if he doth not appœat withim chat Time, 

Judgment half be given againſt hi mm 2d bon 
Fh, I a Wrie be returnable in any Term; and a Copy of the De- 
claration has been delivered beforei the Eſſoin - Day of, the next Term, the 
Pfaintiff ty ſuch next Term may give Rules to appear and anſwer ; and 
1 ge Defendant does not appear amd: plead upon mhe:Expiration of the 
Rules, 

M 


a ment ſhall be-prven' a inſt him ray] ind D335 %, 
© 6thhy,” MN the Declatation be nöt filed before che / End af the next 
erm after” the Writ or Proceſs, by which the Priſoner was taken or 
charged in Cuſtody, is veturnable, und Aſſidavit made and filed in 
Manner ab aſbreſald before rhe fd of twenty Days next aſter ſuch 


Term, the Priſoner ſhall be diſchatged b 


one of the Juſtices of this Court) oo 
vtlizj, Jf any Gaoler or Keeper of à Priſon, having received a Co- 
py of a Declatation ageinſt any Priſoner in his Cuſtody, ſhall ſupprels 
fame; and not deliver it forthwith unto ſuch Hriſoner, aa Attach- 


ment ſhall be iſſued out againſt hmm n 
* 4 41 . 74 1 4 . a % , ö x 
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ofa Dexlaration bo given to 
n 


od to the Secondary before. the ſigning of the Judg · 
| a NN TI TY NN 
the: Declaration be delivered againſt ſuch Defen- 


y Common Bail, ſigned by 
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By an Act made 8 & 9 IW. 3. cap. 26. Iutituled, 4 £152 
hs Ae for the more feng Relief 'of 2 in Caſes N a 
Eſcapes, and for preventing of Abuſes in ' Priſons, ditors in Caſes of EC- 
and pretended Privilege-Places, it is enacted, That all * 9 
priſoners for Contempts, Meſne Proceſs, or Execu- e 1 
tion, who ſhall be in the Cuſtody of the Marſhal or Warden of the 
Fleet, ſhall be actually ' detained in the ſame Priſons, or Rules of the 
ſame, until diſcharged by due Courſe of Lrw : And SEP "7 wy | 
if ar any Time, the Marſhal or Warden, or any ,, xrpe. get 
other Keeper of Priſon, ſhall permit and ſuffer any 
ſuch Priſoner to be at Large out of the Rules of their reſpective Priſons, 
except by Virtue of ſome Writ of Habeas Corpus, or Rule of Court; 
which Rule of Courc ſhall not be granted but by Motion made, or Pe- 
tition read, in open Court; every ſuch going, or being out of the (ai 
Rules, is adjudged, deemed, and 1 to be an Eſcape. J 
That every Perſon obtaining Judgment in an „ 2 
Action of Eſcape againſt the + For 25 Warden, * — l ey 
or their lawful Deputy or Deputies, ſhall have the on » Recovery of 4 
ſeyetal Remedies already allowed by Law, for ob- aint or againft be 
raining of Satisfaction; and alſo the Judges of the NY ws 
reſpective Courts where ſuch Judgment ſhall be obtained, upon Oath made 
before them by the Plaintiff in ſuch Judgment, that the ſame was ob- 
tained without Fraud or Covin ; and that the Debt of the Priſoner ma- 
king ſuch Eſcape, was a true and real Debt unſatisfied ; ſhall, upon 
Motion made to them in open Court for that Pur- 2 25 
poſe, ſequeſter the Fees and Profits of the Office gl ef ch. Offen. 
of Marſhal and Warden, or ſo much, or ſuch Part 
or Proportion thereof, as the (aid Court, wherein ſuch Motion ſhall 
be made, ſhall think fit and reaſonable, with reſpeR to the Debt ot Debts 
due from ſuch Priſoner who eſcap'd, together with all Coſts and Dama- 


ges recovered in ſuch Action. 

And in Caſe any Marſhal or Warden, or their ES 

Deputy or Depuries, ſhall ſue out any Writ of Er- I * 

tot to reverſe any Judgment given in an Action of of Error. 

Eſcape, then they ſhall be obliged to put in Special | 

Bail, or in Default thereof, no Execution to be ſtayed, nor any Seque- 
tration of the Profits delayed. 

That if any Marſhal or Warden, or their reſpec- T1. Forfeitures for 

tive Deputy or Deputies, or any Keeper of any taking of Security, or 

other Priſon withia this Kingdom, ſhall rake a Sum 9 * conſenting 
of Money, Reward, Gratuity, or Security for the * | 
ſame, to procure, aſſiſt, connive at, or permit any Eſcape, and be there- 
of convicted, ſhall for every ſuch Offence forfeit five hundred Pounds, 
and his ſaid Place and Office, and be for ever incapable of executing 


any ſuch Office. 
P2ovided, That this Act ſhall not make void the Proviſo not to dif. 


charge Securities given 


decurities to be given by Priſoners in the Rules, ſo p, ff . 
as ſuch Securities be not taken for the Enlargement By * 
of any Priſoner out of or beyond the Rules of th 


ſaid Priſons of Kine's Bench or Fleet. 
| 4 Z That 
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No retaking upon hat no retaking on freſh Purſuit ſhall be given 


given ter flu, 6 in Evidence on the Trial of any Iſſue in any Action 


b ſpecially \ pleaded, of Eſcape againſt the Marſhal and Warden, or their | 


which Plca muſt- be De 


8 puty or Deputies, or other Priſon. Keeper, ag 


16 aforeſdid, unleſs it be ſpecially pleaded ; nor ſhall 
any Special Plea be taken, received, or allowed, unleſs Oath. be fir 
made in Writing, by the Marſhal or Warden, or ſuch other Priſon. 
Keeper, againſt whom ſuch Action ſhall be brought, and filed in the 
EY proper Office of, the teſpective Courts, That the 
What the Oath to be. Prildner, for whoſe Eſcape ſuch Action is brought, 
I did, without his Conſent, Privity, or Knowledge, 
make ſuch Eſcape. And if ſuch Affidavit ſhall at any Time afterwards 
appear to be falſe, and the Marſhal or Warden, or other Priſon-Keeper, 
ſhall be convicted thereof by due Courſe of Law, ſuch Marſhal or 
Warden, or other Priſon-Keeper, ſhall forfeit five 
The Forfeiture. hundred Pounds. 5 
The Plaintiff may That if any Priſoner in Execution in any of the 
rerake ſuch Prifocer ſaid Priſons eſcapes, the - Plaintiff, at whoſe Suit he 
csc. was a Priſoner charged in Execution, may retake 
5 him by any new Capias, or Capias ad Satisfaciendum, 
or ſue out any other Execution, as if the Body of ſuch Priſoner had ne- 
ver been in Execution. Tf ha eld 
; That if the Marſhal or Warden, or other Priſon- 
in F _ Keeper, ſhall, after one Day's Notice in Writing 
ohe Day's Notice in given, refuſe to ſhew any Priſoner committed in 
5 — ſhall be an Execution, to the Creditor at whoſe Suit ſuch Pri- 
ä ſoner was committed or charged, or to his Attorney, 
every ſuch Refuſal ſhall be adjudged 5 17. in Law. 
| That if any Perſon deſiring to charge any Pri. 
8 9 ſoner with any Action or Execution, al deln to 
e if requl- be informed by the ſaid Marg! or Warden, or their 
Wont that che pri. Deputies, or any other Priſon- Keeper of any other 
* 4 2 09 Priſon, whether luch a Perſon be 1 in his 
tody. Cuſtody or not; the ſaid Marſhal, Warden, or any 
other Priſon- Keeper, ſhall give a true Note in Wri- 
| ting thereof, to the Perſon ſo requeſting the ſame, 
The Forfeiture. or to his lawful Attorney, upon Demand at his 
Office, or in Default thereof ſhall forfeit fifty Pounds. 
And if ſuch Perſon ſhall give a Note in Writing, that- ſuch a Perſon is 
an actual Priſoner in his Cuſtody ; every ſuch Note ſhall be accepted and 
The Non dan to ln © ſufficient Evidence, that ſuch Perſon was 
ſufficient Evidence. AT that Time a Priſoner in actual Cuſtody. 
N of the Marſhal of the Xi»g's Bench, ſhall be enrolled 
Bench ſhall be enrolled. in the Aings Bench Court; and thoſe of the Warden 
of the Heet, ſhall be enrolled in the Common Pleas; 
and all future Grants and Mortgages, Leaſes and Truſts, ſhall be en- 
 ralled as aforeſaid, within fix Months after the Execution thereof; and 
in Default thereof ſhall be void. | 
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That all Morrgages, Leaſes, Truſts and Titles, 
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That the Offices of Marſhal of the King's Bench By whom Offices of 
Priſon, and Warden of the Fleet, ſhall Ar OT 4 1— 
by thoſe who have the Inheritance, or their Depu- 


ty ; for which Deputy, and all Forfeirures, Eſcapes, and other Miſde- 
meanors in their Offices, thoſe who have the Inheritance ſhall be an- 


ſwerable, and the Profits of the Office ſequeſtered, as if permitted by 
Perſons who have the Inheritance. : 


And Whereas Proceeding againſt the Warden of | How the Proceed- 


the Fleet in the Common Pleas and Exchequer is di- ins all, be againſt 


wu be it enacted, That it ſhall be lawful, upon Fee, &c. 
a Bill filed, and Rule given in the ſaid Courts to | 
ead, to be out in eight Days at moſt after filing ſuch Bill, to ſign 
Judgment againſt che Warden, unleſs he plead within three Days aftec 
che Rule is out. ET | 2 02 
That it ſhall be lawful for any Perſon, who hath How to proceed a- 
or ſhall have any Cauſe of Action againſt any Pri- | "rw an ** 
ſoner, in the filing and entering of a Declaration in 
ſuch Action with the proper Officer, to deliver a Copy of ſuch Declara- 
tion to any ſuch Defendant in any perſonal Action,; or to the Turnkey 
or Porter of the ſaid Fleet Prifon : And after Rule given thereupon to 
plead, to be our at eight Days at moſt after Delivery of ſuch Copy ot 
Declaration, and Affidavic made of ſuch Delivery, before one of the 
Juſtices of the Common Plers, or Barons of the Exchequer, of the De- 
livery of ſuch Declaration to the Defendant, Turnkey, or Porter of the 
faid Fleet Priſon, co ſign Judgment in ſuch Action, as if ſuch Defendant 
had been actually charged at the Bar of the Common Pleas or Exche- 
quer with ſuch Action. - 5 
That no Priſoner ſhall pay, or be compellable ro What Chamber - Rent 
pay, any. Chamber- Rent for Chambers, in either a. es gg yy 
of the faid Priſons, for any longer Time than he is 
actually in Poſſeſſion of the ſaid Chamber; and that during ſuch Time 
35 he is in Poſſeſſion of any ſuch Chamber within either of che ſaid Pri- 
ſons, he fhall not pay above two Shillings and ſix Pence per Week for 
any ſuch Chamber: And if the Marſhal, Warden, or other Ptiſon- 
Keeper, ſhall take or demand any greater Sum for the Uſe of ſuch 
Ro than two Shillings and ſix Pence per Week, ſhall forfeit twenty 
ounds. | \ | 
Foz taking away the pretended Privilege in Mhite- Clauſe for defining 
Friars, and ſeveral other Places, (which ſee in Title og prog" hip 
Pꝛibilege) it is enacted, Thar it ſhall and may be Cee. | 
lawfal for any Perſon, who hath any Debt due to 1 
him from any Perſon reſiding in White-Friars, and : 
every other Place, (mentioned in Title Pꝛivilege in this Book) upon le- 
gal Proceſs taken out againſt ſuch Perſon, to demand and require the 
Sheriffs of London and Middleſex, Head-Bailiff of the Liberty of the 
Datchy of Lancaſter, or High Sheriff of the County of Surrey, or Bailiff 
of the Borough of Southwark, as the Caſe ſhall require, if rhe Plaintiff 
think it requiſite, or their reſpective Deputy or Deputies, 9 or 
| ; cers 3 
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_ Officers; and they are hereby required to take 
Poſſe Comitatss, the Poſſe Comitatus, or ſuch other Power as to him 
or them, or any of them ſhall ſeem requiſite, and 


enter the pretended Privilege- Places, any, or either of them, and 


ro arreſt; and in Cale of Reſiſtance or Reſuſal, 
r to open the Doors, or to break open any Door 
n or Doors, to arreſt ſuch Perſon upon any Meſne 
or other Proceſs, Extent, or Execution; or to ſeize 


the Goods of any ſuch Perſon upon any Execution or Extent : And if 
ſuch Sheriff, Head-Bailiff, or their Deputy or Deputies, Officer or Off. 
cers, ſhall upon ſuch Requeſt neglect or refaſe, with ſuch Force, to 
uſe their beſt Endeavours for the executing of ſuch Proceſs, Execu- 
1 tion or Extent, he or they ſhall forfeit to the Plain- 

os 1 the tiff in ſuch Action the Sum of one hundred Pounds, 
25 to be recovered by Action of Debt, Gc. And if in 

The Penalty for re- the executing of ſuch Proceſs, any Perſon ſhall op- 
fiſting of an Officer iv poſe or reſiſt any ſuch Officer, or any who ſhall be 
Once n of vis aiding and aſſiſting to him, them, or any of them, 
| in the Execution of ſuch. Proceſs, Execution, or Ex. 
tent, he or they ſo offending ſhall forfeit five Pounds, and be by a 
; Juſtice of the Peace committed ro the Common Goal of ſuch County, 
City or Place, where ſuch Offence ſhall be committed, there to remain 
without Bail or Mainprize until the next Aſſizes, Seſſions of Oyer and 
Terminer, and General Gaol-Delivery, to be held for ſuch County, City, 
or Place; and ſuch Offender being of ſuch Offence duly convicted, ſhall 
undergo ſuch Impriſonment, and be ſer in the Pillory, as the Court hall 


think fit. | . 22 
3 And if any Reſcous ſhall be made of any Priſoner 

a — upon taken by any ſuch Officer or Officers upon any ſuch 
- Proceſs, Execution, or Extent, within the Limits of 
any the before-mentioned pretended Privilege-Places, by any Perſon 
whatſoever ; then ſuch Perſon ſhall forfeit to the Plaintiff in ſuch Action 
five hundred Pounds, to be recovered by Action of Debt, &c. in any 
of the Courts of Weſtminſter: And if after any ſuch Recovery had a- 
gainſt any Perſon for ſuch Reſcous, or aiding, aſſiſting or abetting the 
ſame, the Perſon or Perſons againſt whom ſuch Recovery ſhall be had, 
ſhall refuſe or neglect to pay to the Plaintiff" in ſuch Action, or his, her, 
er their Executors, Adminiſtrators or Aſſigus, the Sum or Sums reco- 
And in the Oefen. Vered, With full Coſts of Suit, within one Month 
after Judgment ſigned, and Demand made, that then 


dant's Default of Pay- 
ment of the Sum re. upon producing a Copy of the Judgment upon 


covered within a Month ꝓhich ſuch Recovery ſhall be had, and Oath made, 


a Beat > chat the Money recovered is not paid, ſhall, by Or- 


22 * * 5 der of ſuch Court wherein the ſaid Perſon or Perſans 
Sas 28 ven, Was or were convicted of or for any ſuch Reſcous, or 

2 for aiding, aſſiſting or abetting the ſame, be tranl- 
ported by the Sheriff or Sheriffs of the County, City, or Place, where 
ſuch Conviction ſhall be, to one of his Majeſty's Plantations beyond 


Sea, there to remain for the Space of ſeven Years ; and if he ſhall re- 
4 | turn 


. 8 p 
<4. Aa - ei. rn Att 
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turn again to this Kingdom within the 


ſeyen Years, he, ſhe, or they fo returning, 


and is hereby adjudged-guilry, of Felony, and ſhall 


not be allowed the Benetir of Clergy, but ſh 
fer and, forfeit as in Caſes of Felony, where 
And if any Perſon inhabiting within either 
any of. che, ſaid pretended Privilege · Places, hal re- 


ers, conceal, and, harbour, any Pexſon or Perſans, 
he, Ine, 


who ſhall have made any Reſcous as aforeſaid, 


. 


pace of ne 5, 
hall be, Ant 

long if he returns. 
Clergy is not all 
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be guilty of 


#033 4Y* 14 21 

owed. Bier q : 
So alſo the Harbour. 

ers of ſuch Reſcuer. 


* 5 
7 2 ts 4.401 


or they ſo te- 


ceiring, concealing or harbouring, any ſuch Perſon, knowing or having 


had Notice that ſuch Perſon had been guilty of ſuch Offence, being 
thereof convicted by a due Courſe of Law, ſhall be, by Order of that 
Court where convicted, by the Sheriff or Sheriffs of the County, City, 
or Place, where the Offence was committed, tranſported ro ſome or one 
of his Majeſty's Plantations beyond the Seas, to remain for ſeven Years, 
unleſs ſuch Perſon ſhall, within one Month after Conviction, pay the 
Plaintiff in the Action his full Debt, with Coſts of Suit: And if ſuch 
Perſon ſhall return into this Kingdom within ſeven _ 


af A. ol 2 4 4. 4 * . av? P. be . — — » 4 k ilty of Fe. 
Years, then to be adjudged guilty of Felony with- | e 5 N 
out Clergy, and fo to ſuffer as füt... a 


hat one Moiety of all the Penalties not particu- 
larly difpoſed of ſhall go to the King, and the other 
to the Informer. | 
That this Act, and every Clauſe-therein, be ad- 
judged a general Act, and conſtrued moſt} largely 
and beneficially for the-preventing of. all Miſchiefs, 
Abuſes, Eſcapes, and Inconveniences provided a- 
gainſt in the ſaid Act. 6 


That if any Perſon be ſued for putting of it in 


How the Forfeitures 
ſhall go, 


This Act to be con- 
ſtrued beneficially for 
Prevention of Eſcapes. 


Any Pefſon ſued may 


Execution, he may plead the general Iſſue, and give 
the ſpecial Matter in Evidence ; and if he recovers, 
ſhall have double Coſts. 14 Kin i 

A Puloner being out of the Rules, was taken 
upon a Judge's Warrant on a Sunday, by Virtue of 
the new ACt of Parliament; and upon a Motion to 


diſcharge him, the Court ſaid, Thar the taking by 


plead the general Iſſue, 
and recover double 


Coſts. 


A Priſoner being t- 


ken upon. a Sunday, by 
Virtue of the late AR, 


ic was moved to dif. 


charge bim, but the 


Virtue of a Judge's Warrant was in the Nature of a Court would not do 
freſh Purſuit; and if the Priſoner was at large on 10 313 

a Sunday, he was doing Wrong to his Creditors, who ought to have his 
Body until they be ſatisfied: Wherefore the Court would not order his 
Releaſe, but left him to bring his Audita Querela if he thought fit, where- 
by the Cauſe might come judicially before them. 3 4nne, B. R. Aſter- 
wards by an Act made 5 Anna, it is enacted, That ſuch Priſoner may 
be taken upon the Lord's Day. x. JH TER 
A Paiſoner-who-is in the Rules, or out upon his 
Day-Rule, and about his Buſineſs, vis. inſſructing ww. — 
of his Counſel, or conſulting with his Creditors, 2 Wo, od 
cannot be taken up upon an Eſcape. Warrant; but where not. f 
if he goes into the Country, or to Plays, or auß 
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Where 'a Priſoner 


lik 
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ſych ſort of Place for his Hiverſiory and 1denels, he ny be tte vp 


in. 6 Anie, B. R. 
um Abound « Priſoner deparrs hom Friton with hi 


It is an Offence for Keeper's Licence, t this is an Offence; as well 
Priſon wink bl Keb — in the foner as in the Keeper. Ce. 
Licence. C. 210. 


Beach bot bilde is againdt the Gaokr's Confe, 
p WS — Eſcape is with his Conſent : But in both the Priov 


The Prifb 
= A 2 is puniſhable, 7. ſid. 


Paivies and 5 Abities. 


See { Alignment. 
Non C ompas. 
Fj... A Privickss al LE: R E are five ſeveral Manners of pri- 


1. Pubies in Blood. 4 Rep. 3. 
2. Pavies in Repreſentation, as | Executors or Adminiſtrators. 
Latch 260, 261. 


3- Paibity in reſpect of che Eſtate only. 4 Rp. 124. z Rep. 13. 


Laich 260, 261, 262. 
4. Paivity in reſpect of the Contract only. 3 Rep. 23. 
Pavity in reſpect of the Eſtate and Contract together. 3 Re. 


123. 4. 4 Rep. 124. b. Latch 260, 261, 262. 


Paivity of Eſtate only; as if the Leſſor grants his 

2 „ Reverſion, (or if the Reverſion N between 
. the Grantce (or Lord by Eſcheat) and the Leſſee; 

there is Privity of Eſtate only: So between Leſſor and Aſſignee of the 
Leſſee, for there is no Contract between 2 | bu 
Puvity of Contract is only perſonal Privity, and 
| — of Contes, extends is to the Perſons of the Leſſor and Leſce; ; 
| as where the Leſſee aſſigns all his Intereſt : Not- 
a withſtanding this Aſſignment, the Privity of Contract remains between 
them, although the Privicy of Eſtate be removed by the Leſſees own 


A®t. 3 * 23. 4. 
1;ivity 


= | 1 


"an Action 
the Leſſee; for the Privity 


bi and bi <6 


ther; as where the Leſſee affigns his Intereſt, yer 
the Contract between the Leffor and Eeſſee, as te 
of Debt, temains: So if, after the 
che Leſſor grants his | 


only between the Leſſor and Leſſee. ' 3 Rep. 23 

here the ' Landlord defires to be made a Party 
to defend the Title of the Land in Queſtion, toge- 
ther wich the Tenant in Poſſeſſion, in an Zjacbione 
frme, the Court will grant it, ſo that he will enter 


23. 4. ö. 


Ppnvtey in reſpech: of Eſter and Cum rage- 


36 


Privicy ig reſþe® of 


Algument of the Leaſe, 
, the Grantee ſhall not have Debt agai 
Contract, as to the Action of Debt, 


olds 


| Landlord may be 
made a Party, together 
wich, the Tenant in Poi- 
ſeſſion. 


into the Rule to confeſs Leaſe, Entry, and Ouſter: Paſch. 23 Car. B. R. 
in Prince and Warner's Caſe, 2 Maii 1648. Note, At the Trial he muſt 


conſeſs Leaſe, Entry, and Ouſter, and inſiſt only upon the Title; and 


own Ejector by Default. 
confeſs Leaſe, Entry, and Ouſter, then the Plaintiff 
muſt be nonſuir ; but there muſt not be any Coſts 


 raxed againſt him, but the Rule for conſeſſing of 
Leaſe, Entry, and Ouſter, muſt be carried to che Se- 


If the Defendant doth not at N Prius 


if he doth not do it, then Judgment is to be entered againſt the Leſſor's 


If Defendant will 
not confeſs Leafe, Ea- 
try, and Ouſtcr, Plaintiff 
muſt be nonſuic: And 
the Secondary taxes 
Colts upon che Rule. 


condary who taxes Coſts upon it, which Coſts muſt be demanded of the 
Defendant, by ſome Perſon having an Authority from the Plaintiff's 
Leſſor for fo doing; and if the ſame are not paid, the Court will, upon 
Affidavit and Motion, grant an Attachment againſt the Defendant. 


Note, Formerly after a Nonſuit at the Aſſees, 
for want of confeſſing Leaſe, Entry, and Ouſter, 
the Plaintifl's Attorney immediately made out a 
Writ of Poſſeſſion, but the Practice is ſince altered; 
ſo that now it cannot be done until aſter the Poſtes 
comes in at the Day in Bank. 

Debt for Rent brought againſt an Executor in 
the Debet and Detinet, not in the proper County, is 
naught: Becauſe, though he js ſued as Executor, 
he is charged as an Aſſignee in the Debet and Detinet, 
upon the Privity of Eſtate, not Privity of Contract. 
2 Lev 80. Se hppa 1 

Land in Saſſex is let, and the Rent reſerved, pay- 


| able in the Inner. J. emple- Hall, London: The Leſſor 


grants away his Reverſion, and brings Debt for 
this Rent in London; and adjudg'd, That ir did not 
lie, for that the Privity of Contract being gone by 
the Grant of the Reverſion and Attornment, the 
Rent. though made payable in London, follows the 


Land, the Plaintiff being entitled thereto by only 


having the Land. Cro. Car. 183. pl. 2. 184. 


6 


No Writ of Poſſeſ- 
fioa to be made out 
till afrer the Poffes 
comes, 


/ 


Where Debt for 
Rent is brought upon 
the Privity of Eſtate, 
it muſt be laid in the 
proper County. 


Where the Privity 
of Contraſt is gone, 
Debt muſt be brought 
where the Land lies, 
though made payable in 
another County. 


700 5 1 


Cas | 0 ; 10 1 16 ; 


re fe Que Eſtate cannot de 73 where there i i 
5 hebe. * there wy CAGE abe Eſtate 510 neee, 3 Lev. 
"Privity ſhall preſerve | "There i is no Difference horween. a Fine levied by 
him in Remainder 2 Leſſee for Life, or Leſſee for Years; and the Reaſe) 
20 1 R 'for . that neither ſhall bar, is, ſor the Truſt and Priyity 
Fears. between the Leſſee and him in the Remainder, who 


 thall not be reed by ſuch AA. 2 WE: 55. 


| Paivileg. 


©Attonir. Namen, 
See Conſtable. >{Pziſon. 
Elcape. Pꝛotettion. 


g 7 Putviteges there are (ſeveral Sozto, 
viz. Pꝛivileges of Parliament, Publ 
leges of Courts, and their Officers and 
Sulto2s, Palvileges of Attozneys, &c. 


Privileges, what. 


— 


Where Privilege ſhall Ik one that is a privileged Perſon in one Court, 


peivitegsd . to * do ſue another that is a privileged Perſon in another 


Court, he that is ſued ſhall not have his Privilege 
allowed. 
Where the Clerks of In what Caſe — Clerks of B. R. {hall not have 
B. R. ſhall not have their Privilege allowed. 1 Saund. 68, 69. 
Privilege. 
Privilege deny'd to Dne being choſen Burgeſs of Parliament, and 
1 1 of Parlia- having a Ta at the Bar, to be had before the Sit- 
ting of the Parliament, moved to have his Privilege 
allowed; but denied in regard the Parliament was not fitring, nor to 
fir till alter the Trial, Raym. 12. 
la Eſcape, Privilege In an Action upon the Caſe for an Eſcape, the 
of going Pe, re Defendant pleads the Privilege of ende & redeunds, 
pleaded, diſallowed. from an inferior Court, againſt a Proceſs in Banc, 
and ſeemed to the Court an ill Plea. Id. 100. 4 
I 0 


. 


— 7, 52 7 


be a Peer of the Realm: 


Puivilege; {0 Sal 365 


80 Privilege is to be allowed to one that hath. 
in Indictment preferred a 


ainſt him, although he E Privilege 1 one. 
ch. 22, Car. B. R. of | - Peve, - 85 * 


jndictment is at the Suit of the King, and: 
him no Privilege is to be allowed; for a all Cqures. of ra are is, ad 


he may ſue where he pleaſeth. 


One chat was coming unto this Court to attend „tec 


upon bis Cauſe, was arreſted as he was coming, Ore coming 8 


and was forced to put in Bail; but upon a Motion, was arteficd and put in 
and making ir ſo appear unto che Court, he and his "on pen Motion, be 
Bail were both diſcharged : Mich. 22 Car. B. R. And * Bail were dif- 
the Party that arreſted him had been alſo puniſhed, 


had he not pretended that he knew not that the Party came Ms bis 


Buſineſs depending in the Court; for the doing of this was an Affront to 


the Court, as well as an Injury to the Party arreſted. 
Puvilege pleaded after Bail put in, not after gene. le muſt; be pleaded 
ral Imparlance. 3 Lev 343. before Imparlance. ., -, 
One may have a Privilege in the Land of another 
by Preſcription, although he hath no Title to the ee geg 3 
Freehold or Soil : Paſch. 23 Car. B. R. For although another. RULE 
he now have it by Preſcription, ir might ariſe ori- 
zinally by Grant; and whatſdever lies in Grant, may be claimed by 
Preſcription, ſo that the Preſcription in this Caſe is not unteaſonable. 
One that is privileged in this Court, ought not ” 8 
thereby to claim his Privilege to have a Trial at the Privilege may not'be 
Bar, for to try the Title of Lands which he claims cle t Loads Y Ke 
in Remainder : Trin. 23 Car. B. R. For it is incer- meindet. 
tain whether the Remainder may fall whilſt he con?nsn 6 
tinues a privileged Perſon, and for the Preſent he claims no preſene inte- 
teſt in the Lands; nay, though he had a preſent Claim to them, yet he 


ought not to be fo privileged, if the Lands in Queſtion be not of I greit 


Value, or elſe the Title will be very difficult to be tried; and in ſuch 
Caſes, any other Perſon, though not 4 may have a Trial at the 
Bar; and Trials for Land ought by the Law to be-in the Lanny ben 
the Lands lie. c 
4 pzivileged Perſon ſhall nor be allowed his Pti- — 
vilege upon a Motion for it to the Court; hüt he pleaded: . 
muſt appear and plead his Privilege; and upon his 
pleading it, he ſhall be allowed it, Mick, 17 —_— TN 
Note, There is no need to plead” the rivileg D the 
the Exchequer ; for it ſhall be "lowed upon = 1h Tarhomoor: wad oY 
cing the Red Book of the Exchequet, by a Baron of RT 
the Exchequer, 1 Lutw. 46. : 
A Filazer's Clerk did claim to be orivilewsd: in Denied to Filizet's 
this Court, but was denied it: Mich. 23 Car. For Clerk. 
though the Maſter may be privileged; yet the C out 
takes no Notice of the Servant; ſor he hath no eel, Deprndanee 
on the Court, Ca Hh 


[Pol. 2.) 5B 


* 1 
2 4 wh 14 


_ - The 
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The Lord Mayor of the City of London is privi- 


Privilege of.heF910 teged from all Actions during his Mayoralty, in te. 


rape een gard of his Office, except it. be for Felony or Trea- 
ſon, or Actions which concern Frechold; this is, That he may not 
be hindred in the Government of the City; which being the Metropo- 
lis of the Nation, is of higher Concernment in reſpect of the ublick, 


chan any Man's particular, Intereſt: Paſch. 24 Cu. B. R. For theft ar 


Matters of a high Nature, and it much concerns the Publick to haye 


peedy Juſtice to be done in tem-. 


A Member of Parliament is privileged, as well in 


R nne Par” pre Lands and Goods, as in his Perſon : By Ralle 
| Ohief Juſtice, Mich. 24 Car, B. R. In the Caſe of the 
Lord Mohune, For being diſturbed in any of them, he is hindred ig 
ſerving of the Commonwealth, which is to be preferred before all pri- 
vate Intereſts whatſoever, _. 1 ee e 7 75 
Itromer bes no Pi. . An Attorney of this Court that is ſued as an 
vilegs ns ether: Executor, is not to be privileged; for he is ſued in 
the Right of the Teſtator, and not in his own Right, 

Paſch. 16 50. B. S. 7 Mali. And his perſonal. Privilege is not applicable 
to him in any other de as oe is 1 Attorney of b 
f „ The Prayer of Privilege is not properly 4 Plea; 
e e . fer privileged Perſon did ancient demand his Pri- 
FFilege by Writ, but of later Times the Party hath 
been admitted to his Privilege upon his Prayer to the Court. By 
Latch, Apprentice, 1654. B. S. Vide antes Title Pleas and Pleadings. 
2 4lerk of this Court is not bound to lay any 
A Clerk of 2. & not perſonal Action which he brings againſt another out 
bound to lay » perſonal of the County where this Court doth fit :, Mich. 

tion out of the Coun-. „ 5 „ Nil. & 
ty bers the Coure firs. 22 Car. B. R. But by his Privilege he may, lay it here 
„ naotwithſtanding the Cauſe of his Action did ariſe in 
another County, provided it be not a local Action; and he is thus pri- 
vileged in regard of the, conſtant Attendance he is tied to give in this 
xt. 9 A : k , [| , -\ * 


& F 


Jn the Caſe berwixt 0/jver Protector and Syd 
e FE Hill. 1656. The Privilege of the Court was 


prapech and granted to protect a Witneſs from being 
arreſted in coming or going from the Court, who was to give Evidence 
for the Protector upon an, bah ment of High Treaſon, preferred againſt 


Sndercomb; quod Nota. a en n 
Barrifter co be Tues A Batriſter who conſtantly. attends this Court 
in Middhſex,  --; cought to have the Privilege of being ſued in all 


4,4... tranſſtory Actions in Middleſex 5 Becauſe there is his 


Attendance and Buſineſs during the Continuance of the Term. 


Adtion 4 do — P 
torney to anſwered 7 1 
without Imparlance, is bound to anſwer the Attorney's Action in this Court 


rorney is bound to anſwer him; and Reaſon good ; for what is Law for 
the one, ought to be Law for the other. 


— 7 do 


+ pint 1 


den an Attobyey. 'of. this Court ſues another | 
rion, who 18 not any ways privileged : this perſo 1 


„without Imparlance, in the fame manner as the At- 


Acti 
ted County, and was 4 perſonal Action. 
privileged by che Courr from his being arreſted in 


= 7 by . v r * A 
ws. N f 


. 8 5 | Paivilege. . 3 | 371 
1 In the Caſe of Robinſon and W. right, ft was ruled, | Not granted to an 


yer he ought not to be privileged to continue his Gp... EI 


on in Londen, where the Cauſe of Aion acoſ 


That though Robinſon was an Alderman of London, Alderman of rden, to 


* 


On that harh a Suir depending in this Court, is 


| Privilege of a Perſon 
coming hither from bis Houſe or Lodging to follow ie. . 
his Cauſe, and alſo in going back again from the 


Court ditectiy ro his Honſe or Lodging; and if he be arreſted in ſo 


* 2 
. - : 
* 


oing, the Court upon a Motion made to inform them of it, will ſet 
Fa 2. at Liberty, and puniſh him that arreſted * he * 
otherwiſe, it might be very miſchievous to the Party. 
j Pidz Raym. 101. Where it is ſaid, That if 4 Man Man arreſted in 
be arreſted in the Face of the Court, the Court has che Face of the Court. 
Power to diſcharge him, but not otherwiſe. | 
Chat Jurors that will have Privilege upon a Char- Privilege of Jurors 
ter of Exemption, ought to claim it in proper Per- 9? Charter of Excmp- 
ſon, bur ſhall not have it in B. R. nor in Caſe where 
the 1 bs Party without expreſs Words. Id. 113, 144. 1 Lev. 159. 
| ting's Servants are privileged from Arreſts ; 1 
for that the King ſhall not be deprived of them with- „f the King's Scr- 
out Leave. 14. 152. | 123 13:1 ef Catiel 54g 
But they may be outlawed; for that is for the Ad- Muy be outlawed, 
vantage of the King, id. 8 es _ 
An Attorney Copyholder is privileged from ſet- Of Attorney Copy: 
ving as Reeve, and alſo from being a Soldier. 74. 180. bolder. 3 
See t Lev. 265. pos hg: bot | 
But a Captain of che King's Guards is not ex- Go. af dbe 
empr to ſerve the Lord of a Manor as Reeve. 1 Zev. King's Guards. 
233 Ny Sf 176 1 
The Wife of an Attorney of this Court, if ſue  _... 
be arreſted, ougl. : not to claim the Privilege of this 3 Wife of an 
Court, not to put in Bail to the Action, as her 


be had a Suit depending here, and came hither to attend it; were it 


Husband may, if he be arreſted; but her Husband muſt put in Bail for 


her, and for want theteof, ſhe is to be committed to Priſon: 77in. 16 50. 
Jun. 25. B. S. For her Husband is privileged only in regard of his per- 
ſonal Attendance upon the Court, and of that Tie which the Court 


bath upon him in regard of his Relation ro the Court, and ſo it is only 


a perſonal Privilege annexod to his Perſon, and concerns not his Wiſe. 

In the Caſe between Ridley and Car, Paſch. 1656. a 
B, $. It, was ſaid by: Ghz Chief Juſtice, and ſoruled, t Tes, focfelts 
That if an Attorney. of this Court do abſent himſelf Frivilege, * 


* — 


8 


fora Year from the Court, and gives no Attendance, 5 1 30 


he doth by the new Rules forfe it his Privilege. 


Money was attached. in London in the Hands of Money attsched in 
an Attorney of this Court; he {hall not have his i the Hands af 
Writ of Privilege in this Caſe, becauſe the Plaintiff not have bo belvitens. 
cannpt follow his Attachment againſt him in the | 
| | King's 
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Piivitege. 


King's Bench, but only in the Court of London}. and if this Court ſoud 


ſtay. Proceedings in the Court of London, there would be a Failer of 


e 


| Alſo the Writ of 


Privilege implies 


as 
much. - 


ulteriorem proſecution” ſuperinde verſus pred. the Attorney ſuperſed. pericul in. 
artibus prædict quod ad Curiam noſtram coram nobis ace. 


cumbente, dicentes ' 1m cord 
dant ad juſtitiam i idem in ea parte conſecuturam ft ftbi vidtrint expedire; ſo 
that a foreign Attachment being a Matter not conuſable in the Courts 
of Weſtminſter- hall, there is no Reaſon that the Plaintiff ſhould be ſtopped 


from procceding in that Court where by Law he may proceed. © | 


— 


All Proceſs againſt an 
Ambaſſador, publick 


-Minifter or their dome- 


ſtick Servants, ſhall be 
Cous....;... 
7 Anne. 


Juſtice. Alſo the very Writ of Privilege it ſelf doth 


imply as much; for after the ſetting forth of the 
Privilege of this Court, and the ſuing of the De. 
fendant in another Court; it is thus, Quod ad mem 


An Act was made 7 Anne Regine, For preſerving 
the Privileges of Ambaſſadors and other publick Mini. 
ees of foreign Princes and States; whereby it is ena. 
ed, That all Writs and Proceſs that ſhall at any 
Time be ſued or proſecuted, - whereby the Perſon of 
any Ambaſſador or other publick Miniſter of any 


Foreign Prince or State, or the Domeſtick Servant of any ſuch Ambaſſador 
or Miniſter, may be arreſted or impriſoned, or his Goods diſtrained, ſeized 
or attached, ſhall be adjudged to be void. 4,16 


That all Perſons and 
Attorneys, Sollicitors 


and Officers, who ſhall 
ſue out ſuch Writs. . 


That ſuch perſon who ſhall ſue forth ſuch Writ, 
and all Attorneys and Sollicitors in ſuch Caſe, and 
all Officers executing thereof, upon Conviction 
by the Confeſſion of the Party, or the Oath of one 
or more credible Witneſs or Witneſſes, before the 


Lord Chancellor, Lord Keeper, the two Chief Juſtices, or any two of 
them, ſhall be deemed Violators of the Law of Nations, and ſhall ſuffer 


How to be puniſhed. 


No Bankrupt, who 
is Servant to an Am- 
baſſador, ſhall have the 
Benefit of this AR. 


The Servants to be 
regiſtred with a Secre- 
tary of Stare, and tranſ- 
mitted to the Sheriffs. 


This is a publick AR. 


A new Execution ſhall 
be ſued out againſt him 


diſcharged by Privilege 


of Parliament, 
1 Jace 1. cap. 13. 


And the Priſon: keeper 
ſaved harmleſs, 


3 


ſuch Pains, Penalties and corporal Puniſhments, as 
they or any two of them ſhall impoſe or inflict. 
Mo Perſon within the Deſeription of the Statute 
of Bankrupts, who puts himſelf in the Service of 
any Ambaſſador, &c. ſhall have the Privilege of 
this A. en de 200105 
No? no Perſon ſhall be proſecuted upon this Act, 
unleſs the Name of ſuch Servant be entered in the 
Office of one of the Principal Secretaries of State, 
and tranſmitted to the Sheriffs of London or Middl:- 


ſex, and to be hung up in- ſome. publick Place in 


their Office, which all Perſons may reſort and take 
Copies of without Fee : This is declared to be a pub- 
lick Ac. 09971 Y 0 

There is an Act made 1 Fac.'r. cap. 13; intituled, 
An dd for new Execution 10 he ſued againſt any which © 
[ball hereafier be delivered out f Execution by Privilege 
of Parliament, and for the Diſcharge of thoſe out of whoſe 
Cuſtody ſuch Perſon ſhall be taken” © 


The 
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% e fivilege it 225 5 


for any Forfeiture, Miſdemeanor, or Breach of Truſt, 15 


i Hart of Har; Majeſty's 


t, "Office: 08 Place of PublicTrulka but the fame, Proeeſs and ee 1 
id ſhall be againſd chew nd are in th Ac, in Eile Narliamkfttt. ..= 
Me By an Act. made Sg H. 3. h 26. Jnutled; 4 pt 1 
ie An dd for the more effeFual Relief of Creditors in Caſe * of A Briar, _ 1 
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) n an Action Qi tam, an Attorney of the Com- 1 
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E in his Lands and Goods as in his 150 : For being of Parliament is privi- _— 
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1 is the pꝛabing of a All in the Spi 
, ritual Court; and thereupon Letters Tel- 
I de Cork are Granted unver the 425 8 
1 es the Er 
ie, but without them de cannot, 


4 


: Probate, what, +» 


' 


* 
- ©, $9 
TI 


at Law is ſueable in any Court in 
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how to, be proved. See Title Pit 


wills, and the Penalty of taking more than is al- 
lowed by the Starure of 21 H. 8. cap. 
ere mall be 


be” the Probate o 
dying, to whom Money for Wages or Work done in 
his Majeſty's Docks and Yards ſhall be due. See 


le IUills. . 
Toon an Iſſue, che AA 


Executor or no, che Probate of the Will was at 


judged ro be good Proof. 9 V. B. R. 


In Executor arreſts a Man before Probate of the 
Will; Probate after the Arre(tf jGhakes che Arreſt 
good between the Parties, Plaintiff and Defendant: 
Sur it ſhall not prejudice a third Perſon, and make 
the EI to ow, navght, which had been 
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"enhere.s Putt of "W il 5 ptodliced i in 
e cannot ſay, That it was a forg 

1, be that che Teſtator was Nov Compos Memtis : 
Bat Evidence may be given, that the Seal was forged; 
and that there were Box#Notabilix I Lev. 239 V; 

An Executor may releaſe before Probate, but 
cannot "3 before * Becauſe he muſt * 85 
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4 Kalt for Lands need not to 
pirirual Oourt: And à Will for 00 it 
1 lr 
The Probate of Wills for Perlonal R be 
* only an and properly t ro. the  Spicirual Court,... al. 
Chat the Probate of Wills caps ping T Lands only, 
and no Goods, ' ought not to be Þ ov 
rival Court by Compulſion; 195 17 way 1 
ptoved there. 
There there is Lands and Goods i in one intire 
Will, ie is reaſonable to prove it intitely in 15 
Spiricua Court: And the "ks for Lands 
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CUbat Fees ought to be taken for the Probate of Fees for Probite of. 


ills. 


21Y.8.c cap. f. 
I I of erlons 


Where Probate ry) 
Wills, to be for Wages 
for Perſons dying in fig 
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Probate of a wil 
— Evidence on an 
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An Executor arreſts 
before Probste, the Pro- 
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An Executor ment re· 
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17 6 che Defendant bach put In: Bail in this Ob, If the Defendant's 
vpon'the Removal of the Cauſe hithet by Certiorari. 2 tp rn 
or Habeas Corpus cum Canſa, if. afrerwards the Bail wi 7 * 
be diſallowed by the Court, if che Deſendaat ſhall | 
upon a Rule given for that Purpoſe, and Notice thereof to him given, 
refuſe to put in better Bail; ſuch as the Court ſhall approve of, a Proge- 
dendo may be granted to the Plaintiff, to remove the Cauſe back again 
to try it where the Action was firſt laid: Mich. 24 Car. B. R. For diſ- 
allowing of the Bail, makes rhe Defendant to be in the ſame Condi- 
tion as if he had pur in no Bail; and until the Bail put in be filed, this 
Court is not poſſeſſed of the Cauſe ſo as to proceed in it. 1 
Jf a Cerriorari, Habeas Corpus, &c. to remove a 


Cauſe, be returned before a Judge, the Judge will Hos a, Þ-ocedends i, 


to be ſued out, and when. 
ch a Day; which if the Defendant upon the ſerving of his Attorney 


wich 4 Copy of the Rule, doth not do, then the Judge will ſign a War- 
rant for a Procedendo. Alſo if the Bail ſnall be put in at the I ime, and 


they do not prove good Bail, the Judge will grant a Rule for better Bail 


to be put in by ſuch a Day, or elſe to juſtify ' the Bail already put in; 
which if the | Defendant doth not 7 5 the Judge will then alſo lign 4 a 
Warrant for a Procedendo. 

A Procedendo upon an Aid- prayer i in Dower, and a A proces upon an 
Judgment to recover Seiſin, and a Return of che Writ Anne 


of Sei. kr Cale 223. n 
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'LL legal . ought to take Com- ** 


mencement by original Writ or Indictment; * 
or by Information: 21 Car. B. R. or by — 1 850 


Bill of Mee or Latitas, which is the original Pro- 


ceſs of this Court, and is in the Nature of an Original to 0 Ap 
nce. 
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373 * Paocels.and\Pooceedings in Law: 
ins: 0212V ond HI - A a CepiiCorpys: be returned in one Term, the 
0 "Defendentwntt plead Defendant ought: to plead the next Term after the 
mig goa Return, ſo that the Plaintiff may go to a Trial the 
Corpus is returned. . | 
I ſame Term; and ſo it is, if che-Defendant be brought 
into Court” by a Habeas: Corpus, or an Alias, or Plaries Habeas Corpus 
-Mich. 22 C. B. R. El there would be Delay in the Proceedings, which 
the Court will not permit. enge 
in? An gk doe be arreſted upon a Latitar in the King's 
„He, Bail muſt be Bench, if the Cauſe of Action requires Special Bail 
Nat in M. | he muſt put them in, or be committed to the Mar- 
ſhal; but if he puts in Bail which are accepted by the Plaintiff or the 
Court, then he is delivered out of Cuſtody to his Bail, viz. traditur in 
Ballium ; and. the Bail may if they think the Priſoner will fly, reſeize 
him, and bring him before a judge, and render him in Diſcharge. of 
his Bail; but ir is otherwiſe when one is let to Bail by Mainpriſe; Main- 
5 ptiſe being only aSurety : And there is a great Dif. 
per Ne ference between Bail and Mainptiſe; for: he that is 
mainpriſed, is always ſaid to be at large, and go at 
his own Liberty till the Day of Appeatance: But it is otherwiſe where 
a Man is let to Bail by the Court, for there he is always ſuppoſed to be 
in the Ward and Cuſtody of his Bail, who may render him when they 
pleaſe; but a Surety cannot do ſo. Vide Conel's Interp. verb. Mainpriſe. 
3 Alter the Plaintiff is nonſuit, he may begin his 
gu, Plaintiff be non- Action again, but cannot proceed upon his 01d De- 
weed on his old Ducla. Claration : Mich. 22 Car. B. R. For by the Nonſuit 
ration. the Cauſe as to that Action is determined, and the 
Parties have no Day in Court; but he may put in 
the ſame Declaration again if he pleaſe, and proceed thereupon as upon 
a new Declaration; but the Court, if they ſee Cauſe, may ſet aſide ei- 
ther a Nonſuit or Verdict, and order a new Trial either with or with- 
L-joi 


out Colts. _ 0 10 * n 
nn | re the Iſſue is not well, joined fafter a Ver- 
5 by; ek d af cre may be by ord of dhe Court a Replea- 

der. Mich. yy Car BI R. 

Whers Wet Defendant brings a Writ of Error to 
„Where the Court reverſe a Judgment given againſt him, and hath a 
— 1 * Super ſedeas to ſtay Execution upon the Judgment 
roneouſ7. directed to the Sheriff of that County where the 
8 Execution is to be done; and yet he is taken by 
the Sheriff by Virtue of an Execution taken out upon this Judgment 
before the Wrir of Error brought, but not executed until after the Writ 
allowed and Super ſedeas ſued out: Now upon moving of the Court, 
they will grant him a Writ of Superſedeas to ſuperſede this Execution, 
(Uuia emanavit erronice. Mich. 21 Car. rp R. Vide Etro. "EF 
„ Bilistefo Aileen are directed to the Sheriffs 0 
b Sills of engt fte. | Middleſex; And Liter, (whjoh:rare Reritals of the 
ſex, and Latitat fc thoſe Bills ofHiadleſex 9 and Teſtetwmsa upon it, vr. That 
of all other Counties. the Daſeadaat Lethat e alſaurrit in another County.) 
4 © 91URD 03 iſſue ut tan Sherißßs , of all ther Counties in Bug- 
and wherein Proceſs of Latitat doth lie. gn 4 
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I's 4 "& 3 
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Proceſs and Pzoceedings in Law. 379, 
4 Warrant directed to a, Conſtable ro take H. Coanſtable mey ene 
to lind Sureties for his Good Behaviour, may be. ö i A 
executed on a Sunday notwithſtanding the new Sta. Sunday. 4 
tute. Rm. 250, 251. 

In all Indictments for Treſpaſs and under Felony, Yen. fc. the firft Pro- 
a: Fenire facias is the firſt Proceſs. 14.375. 3 
Jnferio2 Courts ought to ſer. forth the Mannet 

of their Gontinuances upon their Proceſſes, | and not — Ave © ourts muſt 
to expreſs. them generally. Trin. 24 Car. B. g. Continuances. 

The Proceedings in inferior Courts ought. to be as | 5 

| regular and formal as the Proceedings are in. che aaf de beate 
Courts at Weſtminſter, and not to be entered only in in the Courts at ft. 
ſhort Notes : Paſch. 24 Car B. R. Paſch. 1648. B. S. Vinſter. 

For, Order, Forms — Clerkſhip ought as well to 

de obſerved in inferior. Courts * Record, as they are in ſupetior; and 
il the Entries, Proceedings and judgments are not carefully and legally 
done, but are erroneous, this Court will reverſe them. 

Tk one be arreſted by Proceſs of this Court, and ee 
be thereupon in Cuſtody, and the Plaintiff, do not cle gg por de 
declare againſt him in cwo Terms after, the Defen- Defendanc may be dif- 
dant may by the Rules of the Court be diſcharged. gin“ dn omen 
upon common Bail: Trix. 24 Car. B. R. For the = 

** 5 will preſume the Cauſe of Action is not very great, becauſe it is 
| * he declates; and they ate ſo tender of Liberty, that they 
nan not keep the Defendant. in Priſon to ſatisfy the Plaintift's ae 
ſonable Humour. 

The Continuances in the Proceſs. of this Court, | 

.are not uſually. entered until the Judgment 18 . | 5 74 con 
the Cauſe;proceeded-in be entered: Mich 1649. B. S. teied. 8 
For till 1 the Record: made. perfet. _. _ 

An Appearance will help a Micontiougnce. of 

Proceſs, but not a Diſcontinuance of the Procels : erer ae 
9 Nov. 1650% B. S. For by the Diſcontinuance ol not a "Diſcontiouance. 
the Proteſs —4 Cauſe is gut of the Court, and can- onde 

not be tecontinued by the Coaſent of the Parties; ; but 55 the miſcons 
tinuance it is not ſo. | 
The beinging of a Wtit of e 
of the Action: 10 Feb. 1650. B. S. Hill. 
Action is not determined by the Judgment, if a 
Writ of Error be brought, but is ſtill depending; for the Judgment (it 
may be) may be reverſed, and ſo the Action remains as if Judgment 
were not yet given; becauſe the Party continues his Suit to overthrow 
the Judgment. 

If a Cauſe be ordered to be ſpoken to in Court, * 
and to be put into the Paper of Cauſes for a certain Ae ++ wats 1 
Day, and it be not put into the Paper of the Cauſes in the Paper of Cauſes, 
at the Day pointed by the Court, the Court will de Finz.“ Al nor Pro- 
not bio es therein, but order the ſame to ſtand for : 


the next Paper-day : Trin. 1650. B. S. For the Judges not ms ys 
vie 


Paste the . of 1 1 U & 


ontinuance. 


„ „ K M 22 „%% —„ we 


88 Pꝛotełs and Pistetdings in Law. 


Cauſe land i in. 'the Paper, do not bring their Books to the Courr, nor 
will conſider of the Cauſe before it comes on, as they do in thoſe 


Cauſes which are in the Paper. $01 40335 4 u t 
Upon a Verdict or Demurrer (sattes) the 


Upon Verdi& or De- Continuances in the Cauſe are not entered until af. 
er. 3 2 ter a Writ of Ettor brought: Paſch. 1652. B. S. For 
1 it is Time enough then to enter them. 

| . Piſcontinuance of Proceſs is where one Proceſs 
What is 2 Miſcoati is uſed for another Proceſs, viz. a Wrong Proceſz 
E „* Diſcontinuance inſtead of a right: Irin. 1652. B. S. But a'Diſcon- 

| tinuance of Proceſs is when there wants ſome Pro- 


| ceſs to continue the Cauſe in Court from one Day to another. 
N CUhere an Indebitatus aſſumpfit or Quantum meruit i 
Where the Defendant brought, the Defendant before Plea pleaded, may 
may move to bring Mo- move the Court, that upon his bringing in of ſo 
A. | : ney into Court upon an 
1 alan, Hen. much Money into Court; vis. what the Court thinks 
; fir; (which Money muſt. be paid into Court, and a 


And bow upon a Receipt taken for it, and produced to the Clerk of 
= the Rules, before the Rule can be drawn up, ) the 
Plaintiff ſhall proceed for the reſt at his Peril. And 
if the Plaintiff refuſeth ro accept the Money brought 
into Court, but goes on to Trial; then, if at the Trial he can prove 
no more due than the Money brought into Court, upon producing 
of the Rule, the Court will order the Plaintiff to have the Money 
brought into Court, and the Jury to find a Verdict for the 0 
But if it thall appear that there was more due, then the Jury 
give a Verdict for the Plaintiff, and the Court will ordet the \ None 
paid into Court to be repaid to the Defendant. 
5 But now upon the Statute of 4 & 5 Anne, the 
— For Payment of Mo- Defendant may "pay the Principal, Intereſt and 
40% Auna. — 2 upon à Bond, and che Court will ſtay Pro- 
ing 114+: 4 
Chen Proceſs is awarded out of a Court which 
Where Pace hath not Juriſdiction of the principal Cauſe, there 
voidable. 5 it is Coram non judice, and void; and if the Sheriff 
executes it, he is 2 Treſpaſſer; bur ocherwiſe if the 


S440 W 16 


Court hath Jurictai, of the principal Cauſe ; for there, if the Procels 
be mene. it is only erroneous. 2 Lune Calc 112. Jo 99. 
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ind Rotlamation is made 4 the Reel 964; C2 

he Court⸗Baron, fo2. iy \Pexrſoni to, me iu coclamation, what: 

. and claim a vacant-C 2 757 hold, o 1 

bs Tenant ſince the laſt Colirt died ſefled. | 

cy The Lord may, without Cuſtom, ſeize the Copy- | 

4 hold; untib the Heir comes in to be admitted wpan ge. __ bold. — 4 

lt Proclamation made: But he cannot ſeize for 4 5 out Cuſtom. 

ey | fciture 5 13 2 Cuſtom for i Ls * 8 63. gad 

It 1s to nominate iu the Proc amation How to make Pro- 

he the Las 48 as they are named in the Copy, and not — — 4 _ 

. generally to be admitted to all his Anceſtor 8 Lands. pyboid Lande. 

bid. 795 
Chere is alſo a Writ of Proclamation which iſſues 1 p;gctimrion. up- 

0 E. . d co an, Out- on Exi en as 

_— @ Wat a "eu aa ones. 0 a Erigent. 

if At the lacer End of the Aſſizes, there uſeth to be Proclmation made xr 

0 proclamation made, that no mote Records of Ni W End of the 


Irias be put in to be tried at that Aſſizes after, ſuch 

Proclamation made, and that they ſhall not be received after; and all 

Perſons that are to attend their Trials, if the Records of Nj ift Prius 

to be tried be not then put in, may depart, and are bound to give no 

longer Attendance at that Aſſizes: Paſch. 1652. B. S. This is done 

when the Court perceives that there are as many Records put in as can 

conveniently. be tried at that Aſſtes, that the People concerned might 

not attend upon their Cauſes in vain. 

Che King may make a Proclamation to his Sub- What the King may 

jets, ,Quoad terrorem Populi, to put them in feat of 2 17 1 roche, 

his Diſpleaſure; but not upon any other certain 

Pain; as forfeiture of their Lands or Goods, of to undergo the penalty 
* 2. ] EET. of 
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of a Fine or Imptiſonment: For no Proclamation can make a Law, 
.it may confirm and ratify an antient Law, bur not change ir. Daiiſ 20. 


* ow a Proclamation 
1 Cre. C. 180 ol. — 


pl. 10. 


—— bis own charges have a 


Upon Oath that the 


enture is loſt, the 


Court will make the 
_ produce his 

unterpart, or t 
an Imparknce \ 


+ Party or Privy, or 
be who juſtifies under 
them, muſt Profers in 


a — Fay 
a 


4 


but 


muſt be plead. 


"was cov eo 


z # 4 4 44 


Rofert * Curia is, in-cafs 2 d Bri 
tiff Beclares 1 ＋. a yo 92 the 
Do it with uy 


5 
ve a Copy of 121 a be be hath 
erd, he is not 


nd Charges, gotten a Copy of th 


Where 4 Man b to plead by Force of an Inden- 
ture, which he will 42 is loſt; the Court will 
compel the Plaintiff to produce his Counterpart, 
rg arte plead ir; or otherwiſe the 
Wi dt an Impaxlance. Ob. Fare 429! pl. 

S0 all it is, l he will dank, ; 1th A r had 
any nretpart. Cyo.-Far. 429. 

pen he who is Party of Privy in Eſtate or la- 
tereſt, or he who juſtifies in che Raabe of him who 
is is Party or. Privy, pleads' a Deed, although the 

yer uma privy claims bur Part of the "the Original Elte, 
3 mult ſfle w the Original Deed. 10 Nep. 92.4. 

ere Man is a Stranger to a Deed, and claims 
nothing 
Grantee, as Bailiff or Servant; there he may plead 
the Parent or Deed, without a: Profe an Cori: 


10 Rep. 93. bi 
An 


E eng hex 


in it, nor doth any Thing in che Right of che 


- * 


* 
— 


So alſo Tenant by Laces, or Tenant in Dowet, 
ſhall have Advantage of a — without 
the Deed: 


I O00 eo — 5UQQ—W——— „„ 
. 5 0 


The Court, in Caſe of a Fire, where the Eviden- 
ces are burnt, may, upon the General Iſſue, ſuffer 
the Party - give the, 17 208 1 Eridened. 
10, Rep. 4 

No Advantage 0. K. 
want of a Profert in Cute ; ; bo the Court ſhall 
gire Judgment according to hy very Right of the 
Cauſe, without regarding any ſuch Omiſſion and De- 
ſet, except the ſame b I ak il plc larly 1 
down, and ſhewn for Cad of Demut Detnuited 4. 

Anne, cap. + 4 5 

A Man may claim i önder 2 a Deel of Uſes, with- 

out ſhewing of it. 


out a Profert, and 


bels dal de abend. 


0 Con- 


may. ſit 4 Aw wich- 
"ne" 


So alſo chay Tenant 
by Statute or 12 
have Advantage of & 


| ſhewing o the Deed. 


ial Matter may 
iven in Evidence, 
e of a Fire. 


be 
in 


No Advantage to be 
taken for want of 4 

ert in Curia, wn 
eſs ſpecially che wn. 


4 t 5 Inns, 


A Man need not ſhew 
a Deed of Uſes; and 
why. 


1. Becauſe the Deed doth not belong to him, (though he claims by 
09 but ro the Covenantees, and he hath no Means to obtain it. 


Jt Things executed, or Ellates Gere, tkete 
need not be any Profert in Curia. 3 Lev. 204, 105. 
A Condition not to aſſign without Licence, the 
Plartriff 
Pager n Ciris; and upon a Deniurrer adju 
Tat the Plaintiff not claiming any Intereſt in he 
Licence; but that the Licence is only col lateral, a 
Forfeiture of che Leaſe, and is not like a Releale or 
Confirmation ; (for they rratister the Right) therefore 
i ought nt co be ſhewn in Court. 6 Rep. 38. a. _ 

küiden any Deed is ſhewn in Court, the Deed in 


pleads'a Licence of the Leſſor, witho 9250 a 


ted by the Statute of -Ules, ſo 2s the 
nor hew the Deed, Cro, Car. 


ratife it is an Eſtate exe 
ty 1 fon 2 Fen as Tenant in Dower, Tenant by Stature, &c. which 
a ge extcnded, Ang need 
491 ph 124 442. 


Where TOP is no 
need of a Profere,  —- 


Licence to aſlign 
Leaſe; Snded wi 
a Prefert. 


ouſe by the Deed of 
1 to excuſe cite 


Releaſe or Confirma- 
tion cannot. 


Upon 2 Profert in C- 


judgment of Law remains in Court all the Term 7s, che Deed muſt re- 


wherein it is ſhewn'; and if it be not denied, then 
it the End of the Term it is delivered to the Party 
whole it is. 5 Rep. 74, 75- 

th a Deed be intolled in Court, you can 


maln in Court all the 
Term. 


If it bs; deakad, d 


not plend it in the ſame Court, without a Prefert of found not his it 
- Deed : But if a Deed be pleaded and — 13 a 


into Court, and it be denied, it ſhall remain iu 8 fot evet; for if it 
de found Now eſt Fackum, it ſhall be damned, $ Rep, 47: l. 
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is Purcel 'of che Pleas! Pla . 


Record, it is p- 
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AMW an eo! : 
 Rohtbitton is a Writ which lieg to prohibit 
'the Spiritual o2 Admiralty Courts, and 
| other Jnferio2 Courts, from meddling with 
„ A” any Thing out of their- Jurtsdiatons, o 
of which they have not any Conuſance, and ſhall be direcxed as wel 
Dates is veep eps Splat Eon den eh ha 
| Ie in the titua itt, then there that go 

ut a Writ of Conſultation, . e 70 Fm 


> i A Ppohibition will not be granted upon Motion 


12 1 


4 * FP | q ; 
A Prohibition, what. 
HIT "<9 2931S 


- # 


; 


Not ge ted th 1 | | 2 
Day of the Tem oy made the laſt Day of the Term; but the Court will 


ſometimes make a Rule to ſtay Proceedings until 
eee „. 

A dire ein- * in 0 to be directed to the 
not be granted on an Court of Admiralty to ſtay their Proceedings, upon 
ads. rr Suggeſtion thar The did hold-Plea 2 1 N 
Promiſe which was made infra corpus comztatus, and ſo not triable there, 
but at the Common Law: It was ſaid by the Court, That the Surmile 
muft be abſolute, that the Promiſe was, made infra corpus comitatus, and 
not, that if there was any Promiſe made, it was made infra corpus cumi. 
tatus, for this is uncettain; for it appears not thereby whether there 
were any ſuch Promiſe made or no, and upon an uncertain Suggeltign 


1 " # 


no Prohibition can be granted; for no Iſſue can be taken upon it, though 


it old be falſe. Hill 21 Car. B. R. 
* 1 101 e ee nen 5 Di a Prohibition 


i 1 * ; oy £ 2 * 1 * , , ( 
x Y- ; * | 
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3 Prohibition was gra 
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Suggeſtion that they had cauſed his Ship to be at 
reſted on the Land w ithia the Body of the County, 


6. Raym. 480, 496. * 
„ This Court may by the Common Law grant a 


Prohibition to the Court of Admiralty to ſtay their 
Proccedings, if they hold Plea of any Matter, which 
the juriſdiction of their Court doth not extend unto: | 
Mich. 22 Car. B. R For this Court is to regulate all other Courts in theic 
Juriſdictions, and not to ſuffer them ro uſutp Authority where they 


have none. 
That no Prohibition lies to the Admiralty for ſuing 
a Recognizance there taken by way of Stipulation, 
againſt one that was Surety in the Nature of a Bail. 
Raym. 78. . 
A Pꝛobibttton doth lie in all Cauſes, wherein 
Habeas Corpus doth lie at the Common Law : Mi 
22 Car. B R. For this Court hath Power as well to 
ſee Juſtice done concerning a Man's Eſtate, as to his 
Perſon. FN | 
Although it be queſtionable, whether a Prohibi- 


tion do lie in the Caſe wherein it is moved for, yet 


this Court will grant it; ſo that the Parties concern- 
ed may appear here, and plead or demur, as they 
ſhall be adviſed, ro the Intent the Matrer may come 


nted to the Admiralty, on 


To che Admiraley for 
cauſing a Ship to be at- 


reſted fr Corp. Com, 


It lies to the Admi-. 
ralty, if they hold Plea 
of Matters out of their 


Juriſdiction. 


To the Admiralt 
for ſuing a Recogn 


zance ia Nature of 
Bail. 


Lies in all Cauſcs 
wherein Habess Corput 
lies at Common Law. 


The Court will gract 


a Prohibition in Caſes 


where it is doubted, 
whether it lies orc 
nor. f 


in Queition here and be decided, whether a Prohibition doth lie in the 


Cale or not? But if it appear to the Court clearly, that a Prohibition 
doth not lie, the Court will not grant it: Mich. 22 Car. B. R. And if it 


ſtall appear to the Court that a Prohibition doth not lie, the Court will 


then grant a Conſultation, whereby the Patty that was ſtopped in his 


proceedings by 


the Prohibition, may now proceed in that Court, to 


which the Prohibition was directed. Mich. 22 Car. B. R. 


That che granting Prohibitions is not a diſcre- 
tionary Act of the Court, but ex merito juſtitia. 


Rum 4. 92. | 
- Where che Freehold or the Power to grant an Of- 


"fice, may come in Queſtion in the Spiritual Court, 


a Prohibition ſhall be granted. Id. 88. Vide poſtea. 


Dir D. N. Knight, was ſued in the Eccleſiaſtical 


Court by the Name of Sir D. M. Knight and Ba- 
ronet; and he pleaded, that he was only Knight, 
and not Baronet: And the Court diſallowed the 
Plea, and proceeded to Excommunication, and a 
Prohibition was granted. Id 219. 

A Prohibition may be granted to the Prerogative 


Coutt to hinder them from granting Letters of Admi- 


niſtration againſt the Law; or to hinder any othet 
Proceedings, which arc not conſonant to the Com- 
mon Law, Hill. 22 Car. B. R. | 


kf 


Lil. 2.1 5 F 


* 


Tbe granting of it, 
is not diſcretionary. 


It lies to the Spiritual 

re, where a Free- 

hold may come in Que» 
ſtion. 


Gra nted to the Ecele- 


ſiaſtical Court, where 


they diſallowed a good 
Plea, and proceeded to 
Excommunication. 


It lies to the Prete- 
gative Court to hinder 
tbe granting Ad mini- 


ſtration againſt Law. 


: Tf 


4 
/ 


8 f 


. Ik the Common Law and the Spiritual Law do 


cal Courts 3 in a 


Method diffcrcar from Subſtance, and the Eccleſiaſtical Court will proceed 

on rom Tp Ker 10 1 according to the ( ourſe of their Law, this Court will 

Proceedings. one grant a Prohibition to ſtop their Proceedings: Paſch, 

232 Car, B. R. For in Things doubtful the Common Lay 

is to be preferred / before the Spiritual Law, as being 

the more general Law, andi mote tend ing to the general Good of the Peo- 

ple, and the publick Peace of the Nation, and that which beſt luits with 
the Conſtitution of the Nation. 

A Pꝛohibition for ( berckwatdeas concerning their 


For -Churchwardens 
* Account of Rates r 2 Lat. 1027, Cc. 


counts. | PK 4 16 
9 Alen concerving pulling . al and etecling 
new Seats in the Church. Id. 1032, G. 
2 Suggeſtion that by the Law, Gr. no Perſon 
8 Cd os 's Svg-, ovght to pay any Sums for the Sacrament. of Bap- 
geſtign that nothing is tim againſt their Wills : Granted upon the Argument. 
ue for Baptiſm. 
1d. 1030, &c 


If che Spiricual Courts COhrre a Matter is properly determinable in the 
make an erroncou+ De- Spiritual Court, if they make an erroneous Decree, 
oy 22 this Court will not grant à Prohibition, but the 
B. R. will not grent 2 Party grie ved muſt appeal to the Delegates; but if 
ee ten. 8 if they decree. a Matter which they have no Juriſdi- 
of it Wein Om Kion of, this: Court, will granc a Prohibition to an- 

{7 oi 21] drab nul the Sentence. 

Mie Mes Arber ! 10 Prohibition To an inferior Cour without a Su 
Suggeſtion, © | ©. geſtion 1 Lev. 253, 

No Prohibition ro * Cours after Judgmen, 
2 Lev. 230. 9510 nz 
. If the Court of the Lord e. of 3 ot 

If * * Courr other inferior Court, ſhall hold Plea of a Cauſe after 
Fremoved, their Pro. it is removed. into this Court by a Writ of *Habes 
ceedings are void.” Cor pas or Certiorari, the Proceedings are abſolutely 

. void, & coram non judice, the Matter being removed 
from them to the ſuperior Court: in. 25 Car. B. R. For aſter 
it is removed, they have no farther Conuſance of the Cauſe, Vide 


2 Lutw. 1023, 1026. 


For pulſing down 
Seats in the Church. 


Nor after Judgment. 
;*Ta%- IH? {þ * | 


A P2ohivition may be ad ont: of chis Court 
Ir lies to any infe- to any other inferior Court that doth proceed in any 
bay Sen eps Caule, which doth not lie within their Juriſdiction: 
Jarildiftion. Trin. 23 Car. B. R. For ſuch Proceeding is to exceed 
their Authority, which this Court will not ſuffer ; 

but is to keep all inferior Courts within theit own Bounds. 
ES Dn an Aſſumgſit brought in an inferior Court, the 
for nor allowing a Plea, Defendant tendered a Plea there, That the,Contrat 
upon which the Action was brought, was made out 


a of the Juriſdiction; and the Court there refuſed ro allow it: And on 


Affidavit in B. R. of the ſaid Tender and. 2 'this Court granted 


a Prohibition. Raym. 189. 


2 _ : A P20 


1 


differ in the way of their Proceedings, in Matter of 


. - 0 — % a 


— Loew ——— — + 


9 ⁰80 9 — — 


— 


Adjournat.' Id. 227. 


23 Car. B. R. For the Court of Admiralty hath only 


A Pꝛohibition granted to the Court of the Cham eee 


berlain of Cheſter"; for that a Court of Equity cannot of the Chamberizin of  - 
charge the Inheritance of a Man's Land with a Rent, chrfer; 


Rio irre mand paw bla or 4 
See where one was moved for to the Court of Prohibition,” maved 
Chancery upon the INE of 4 Hep. 4. cab. 23. ſed Chancery Wie 

| | . PE y 00 3 SPY 75:4 
The Defendant in the Court of Admiralty' may 


have a Prohibition to that Court after he hath plead+ 4 Ie lies for the Defeh- 
| | | MT . ant in the Admiralry- 
ed there, although he cannot have ic to an inferior Court after be hath 
Court aftet he hath pleaded; for an inferior Court pleaded. | 
doth not draw the Matter in Queſtion. ad aliud exa- 


men, bur doth proceed therein according to the Common Law; but the 


Court of Admiralry doth draw the Metter ad aliud examen, that is, to 


try it by the Civil Law: Trin. 23 Car. B. R. And therefore this Court 
will uſe their Authority at any Time to ſtay their Proceedings in the 
Admiralty, although the Defendant have by his incautelous pleading al- 


| lowed their Juriſdiction; becauſe not only the Party that prays the 


Prohibition is injured by their Proceedings, but the Common Law it 


ſelf which the Judges are bound to maintain. 113 


It is not neceſſary for him that libels in the Coutt „ „ 
of Admiralry, to thew in his Libel, that rhe Com“ þjviden no gh. Ada. 
mon Law hath no Juriſdiction of the Matter for roy, ms ſugge ſt chat 
which he libels; for that is taken for granted upon dition of * A 


preſerting bis Libel; but he that prays a Prohibition 


to the Admiralty in this Court, muſt ſuggeſt ſomething, wherein in re- 


ſpect of the Cauſe depending there, and for which he prays the Prohi- 
bition, that Court hath no JuriſiQion of the Cauſe : Hill. 23 Car. B. R. 
for: the Admiralty - cannot determine, whether the Common Law has 
Juriſdiction or not, and therefore it would be be a vain Allegation ; bur 
this Court can judge of the Juriſdiction of the Courts of Common Law, 
and can determine whether other Courts do intrench upon their Juriſ- 
ditions, or not. 5 We" =: Bo © I Defra 

Che Plaintiff ſuggeſted, that che Defendant li- Libe! for Bet 22 


belled for Defamation in the Court of the Arches, and Suggeſtion that the 


. and that he was Inhabitant in the Dioceſs of London, Party lived in the Dio- 


„ ae a rt, 3 ceſs of Lenden. It was 
contra for mam Statuti. 23 H. 8. cap 9. And it was Joubteg 1 


doubted if a Prohibition would lic in that Caſe. hibirion would lie. 
Nm. 91, 92. n | 23 N. 8. c. 9. 
Adjudged, That a Prohibition lay to the Spiri-D tx: tics to the Spiri- 
tal Court, becauſe they refuſes to deliver a Copy of tual Court, for refuling 
Articles; And they held, that the Statute of 2 H. 5. Ae 9 
(a. 3. extends where the Proceedings in the Eccle- 2 b. 5. c. 3. 
ſiaſtical Court ate ex officio, as well as betwixt Party and Party; and that 
2 Prohibition lies for not delivering a Copy of à Libel in ſuch Caſe. 
Jf the Court of Admiralty do hold Plea of an 
Matter, Which is not maritime, although the Thing 3 r rv 
were done. upon the Sea, yet this Court will Matter not maritime, 


grant a Prohibition to ſtop their Proceedings: Hill. _ done upon the 
SA. ö 
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for to the Court of 


| Jutiſ. | 


2 ; 
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388 e | 
Juriſdiction in maritime Cauſes, vis, ſuch as only concern Ses - Afflirs, 
and not of all Matters done at Sea, as Contracts, Properties, gc. the 
Trial whereof belongs to the Common Law only, and not to the Admiralty, 


if there be Cauſe for 


have heard Counſel ſpeak on both Sides to inſorm their Conſciences, al. 


. LS - * 70 4 Pp o * * 
' 0 by * | N F 5 
: a \ : - 
C \ * 
0 0 7 
N . 


| This Court will grant a Prohibition to the Ad. 
14 N miralty, if there be Cauſe for it, although that 3 
fultstion have been Conſultation have been granted in the Court of 
| err in C. B. in the Common Pleas in the ſame Cauſe : Hill. 23 Car. B. R. 
me Ciuſe. For this Court is not bound by the Rules of the 
Common Pleas, if they differ from them in Opinion, 
. This Court ought not to deny the Party a Prohi. 
| The Court ought not hjtion that doth pray it, if there appear Cauſe for 3 
to deny „ Probibition prohibition; for it is not a Thing Arbitrary, or ex 
gratia Curie to grant it, or not grant it: Hill. 23 Cy, 
B. R. For to deny it were to deny Juſtice to the Party, 
in denying him the Benefit of the Common Law, which is every free. 
born E-g/iſhman's Birthright, which he may challenge as his Right and 


Inheritance. 


gr anting it. 


-When Damages and Coſts in a Prohibition. 3 Lev. 
3 2 oe 352. Concerning Dilapidations. Id. 412. 
| ' A Pꝛohibition may be granted to the Spiritual 


og © # . t , l 
the 2 . Court, after a Sentence given in the Cauſe in that 


ter Sentence ziven in Court, for which the Prohibition is prayed, if there 
the Cauſe. be Cauſe ; but the Court will not do it, until they 


though before a Sentence they uſe to grant it upon a bare Suggeſtion of 
the Party, if che Matter ſuggeſted will bear it, Tueſday 2 Fuly 1650. B. s. 
and Paſch. 1652 B. S. For a Sentence in an Eccleſiaſtical Court is in 
the Nature of a Judgment given at the Common Law, and preſumed to 
be given upon mature Deliberation ; and therefore this Court will not, 
but by good Advice, .make a Sentence there-given yoid, or hinder the 
Execution of it : So great Reſpect doth this Court bear to the judicial Pro- 
ceedings of other Courts. Wt $25 

A Pꝛohibition denied to the Spiritual Court, on 


we... . . Suggeſtion that the Executor was ſued there for dou- 


for double Damages for ble Damages, for not ſetting out of Tithes: Non. 

not ſetting out Tithes. 95. "RI | 

| Alſo on a Suit fora Simile upon a Suit there for a Legacy. Id. 123. 

Legacy. | A Pꝛohibition granted to the Court of the Marches 
To the Marches of of Wales at Ludlow, on ſuing there for a Legacy, con- 


Wales for ſuing there for ! 

a Legacy. trary to their Inſtructions. d. 191. | 
Denied upon ſcanda= Set Prohibition denied upon ſcandalous Words, 

lows Words. 2Lutw.1037, &c. 1039, 1043, 1053. 2 Lev 49,6360. 
_—_—. Concerning Tithes, &c. 2 Lu. 1043, Oc. 1057, 
7 | &c. 1062, Sc. 1071. | | 
Words. , Concerning Words ſpoken. 3 Lev. 17, 18, 119, 

'_ 3% 368... 2 

| Marriage. F 11 a Marriage. Id. 1059. To diſſolve a Marriage. 
| Id. 1075. | 3 . 
Mortuary. | Fo a Mortuary, 14. 1066, &c. 


 Direfted to them ov A Pyohibition directed ro them, ot the Court, at 
the Court, at Election. Election. 1 feb. 336. pl. 11. | q 190: 
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« Quere damen, 14s, Curia e 


Trin. Abe a" 
1 he in an Inferior Court, "and the Defe dant for tefuſingz ebe Fes. 


nden a Plea there, and. wears; that the . ſe of Action is not 


Kichiq the "Jariſdiftion of the Court: if fey pr uſe this Plea, this Court 


will grahr the Nefendant a Prohibition to 
Cat "Wide ante. 


pon 's Maus Aiman ſuggeſted, this. Coure ,, Ic Jie on Suggeſtion 
will brat Prohibition; bur, where the. Sui ja, the, er Sara 


ourt is Payment, or Non: pay t f 4 ee or Nergg: 

5 6s "is C Court wilt not grant a Prohibicion, be- ment. wy 
auſe that is a Matter tri jablc t ere, which t the ocker | 

is not. See 2 Out.” Ieh 


But Note, If in a Prohibition u n a the lat the By 1 
party WhO hath it”; ranted, ' "doth pans 17 Ay 5 0 the 12 5 


kndar otiths," bring tho or more antient it is tioff granced on a 
_ Jadg e of” the Fare. whe th 15 ne” 
granted, le Þ prove'l His So ebe 
1 Conde all' be PANE to 0 op dae the N Court _ es 
teed Bei de Pro1bitione non ob ſtante. See the ere king, Ed. G. 
It is a Rule, That a Prohubirion ſhall. 5 
granted Where t the eee 16 che de | 1 Ee ue 
Court are not againſt the Law f the Mas 5 not To the Proceedings\ are 
Liberty of of the - 06, 43t- Fi a re Gch rike 
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hom to declate upon a Pt ib1 on, an. 7 hat f a. det 6 5 
Tils to ew. Hob. 122 15 i a gy: Heh g e $1005; „ 
No Prohibition, ſhall go to che Court of Admi wo Probibitie a 80 
ralty upon a Suit there for Mariners Wages ; bacadſe the Admiralty - Court 
they *become due for their Labour done upon the e 
92 and the Charter and Contract made upon He 4 age a 12100 9530 
Land is only ro aſcertain them. 1 Lev. 68. 60. 46 ne- 
the Sracure. 4 &. 5 Anne 8 4 086 Au, e de 103 
A Pidhibttton ſhatl not be pranced 69, the Adi mi- "Nene ſtay 3+ Suit 
ralty-Cotirr ro ſtay 'the Proc upon a Bond — I - 


1 Nen Proceedings in tha 
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It 38.8 be (ſud. 


ee aw. 391 2 


Of it may be 8 Common aw, at lain- 
till s Elcctig in. 3 Leon. SY 10 £4, 4 
* tes Slate AE, + H. F. Ch., b Ace, . Libelpagh; w 0 by 
At What Tinie 4 Libel is Srantäblg 1 Xs 35 4-liverdd. 
graüted and delivered to the Party : : And it 2 N. 5. cap. 3. 
hath been adjudged, That a Prohibition lies if a : 
Lop be not delivered upon Demand. 3 Bulſt. 51. 
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- A Piotiibirion' Res 
to ſtop 'the/ptoving of 
b Will as to ands, 


to the Lands only 


aſtical 8 d! if 
Perſonal Eſtare, and alſo for Lands; a Probibirion 
may be granted to ſtop their, Proceedings there, 28 


Pyohibition 
Where there is a Suit depending in the, Eecleſ.. 
urr, as to the proving of a Will for ; 


For all theit Proceedings as to Lands are abſolutely 


void, and cam non Fudice: But they may nevertheleſs proceed there a; 
to the Perſonal Eſtate; they having a Juriſdiction as, to the one, and as 


* . 


to the other they have none. Ste Co. Car. 94. pl. 19. * 


- How it; is where a 
Will contains Lands 
and Goods, and is con- 


troverted. | 


the Whole; bur fu 


here a Will contains Lands and Goods, the 
Court will not grant a Prohibition for the Whole in 
the generalty: But if in ſuch ſpecial Caſe it be al. 
ledged, That the Party who made the Will was 
Non Campos, a Prohibition ſhall there be granted for 


ch Prohibition is not to be granted in all Caſes 


- where a Will contains in it a Diſpoſition both of Lands and Goods, for 


then it would hinder the Proceedings in the Eccleſiaſtical ,Court; and 


before a Probate be there, an Executor cannot bring an Action. Cr, 
Jac. 346. pl. 15. 347. See Title Pꝛobate, and Cre. Car. 395, 


pl. 7. 396. 


A Prohibition lies to 
ſtop proving of a Will 


for Lands and Goods, 


and the Lands and 


tion ſhall 


tried at Law. 


The Court will grant 
2 Prohibition 1 
the Spiritual rt te- 
fuſes to admit the 
Proof of Payment of a 
Legacy. 17 


So where they will 
not admit the Proof of 
one Witneſs for the 
Payment of Tithes. 


For not allowing the 
Proof of Payment by 
one Witneſs. Fab 


* 


Spiritual Court al- 
lows no Plea in Diſ- 
charge of Tithes, 


Prohibition without 


pleading of it. 


But in the 6 Rep. 23. adjudged, That where a 
Will concerns Lands and Goods, and the Validity 
of the Will, whether Compos or no, comes in Quel- 
tion; which Matter is triable at che Common Lay, 


Goods being mixed together in the Will, a Prohibj- 
go, and there ſhall be no Conſultation ro any Part until the 
Matter be tried at Law. © 1 11 


Property ſhall be 


Mbere Property comes in Queſtion, a Prohibition 
ſhall go the Spititual Court. 4 Leon. Caſe 261. 

Where the judge of the Spititual Court refuſes 
wo admit the Proof of one Witneſs to the Payment 

A 
a Prohibition, although it be after Sentence. Stor. 
Rep. 158, 172. See Cro. Elia. 88, 
Che Party offered to prove Payment of Tithe- 
Pigeons by one Witneſs, and they refuſed without 
two Witneſſes ; and a Prohibition was granted. Cre. 
Eliz. 666.' pl. 20. Moore, Caſe 358. 


A P2ohtbition was granted, becauſe Payment 


proved by one WWitneſt was diſallowed. Latch 117. 


The spiritual Court will not allow any Plea in 
Diſcharge of  Tithes ; and the Allegation of the 
Judges Refuſal is but Matter of Form : For the Party 
bb have a Prohibition before any ſuch Plea pleaded 


Legacy, the Court of King's Bench will grant 
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- Probſbieſon. 


Court will- not — unleſs the, Mo- will _ a Probibi 
aut be pleaded: in the Spiritual Court, and diſallow- tion upon +. M. anc 
ad there 3 becauſe that Court will allow a Modus: here not. 
Alſo the Court ee an Affidavit of a: 
rome Prohibition. 7 
A Suggeftton' of a Mode of four Shillings per 
— was made, and the Proof was, That it was 
four Shillings and ſix Pence: For that it appeared, 
that there were not any Tithes in Kind due; yet 


101 
If a ata be foug 
though nor chat w 


good enou gh. 


it is a Modus ſufficient to bar the Parſon of his Conſultation Cro, Els. ö 


819. „. 13. 


Jn a 
Deſendant pleads, That the Plaintiff there was not ese . — 4 


lawful Incumbent, but one 7. S. which Plea the pleaded, That the Plain- 


Court diſallowed, and a Prohibition was proneed. tiff was not lawful. la- 


cumbent, but one 7. S. 


Leon. Caf 
l The Kalk ny in the Spicirual Court, Leſſe of A. ' Where Pleiotiff in 
Parſon, may move for a Prohibition, where the De- he Spirit) 8 may 
fendant claims to be diſcharged by a former Leaſe: The N 

for they cannot meddle with the Trial of Leaſes, or cannot try Leaſes, be 

cal. Contracts, though they have: Jutiſdiction of. the * Contrats. > 

Original Cauſe, (vis. for Tithes.) Cro;Fac. 350. pl. 3. 

(here the Suit is for a Penſion, it bing merely; No Prohibition to 
ſþ ritual and triable in the Spiritual Court, no Pro- 2 1 | 
bien ſhall be granted. Cro. Far. 666: pl. 3. = | 

A Pzohibition may nor be granted to an inferior No Prohibition to an 
Court, to ſtop their Proceedings, in a Cauſe which Cauſe aber Ples --« 5a 
is triable within their Juriſdiction, aſtet that the De- «ai of 
fendant hath allowed the Juriſdiction of the Court by pleading to the 
action 3 for it is then too late to move for a Prohibition. 2 Lev. 230. 

No Prohibition will lie at the Common Law upon ui not lie upon 
2 Suit for the Word Whore, becaule it is of Ecelelt- Suit for theWord Where: 
aſtical Cogniſance. 2 Lv. 63. 

I Prohibition will not lic upon a "RF in the Spi- le lies not upon a 
cual Court by Husband and Wiſe, for calling che Put, for calling of the 
Husband Cuckold : Becauſe the Words charge the 4 
Wife with lacontinency, and therefore ſhe ſhall haye this Suir in the Ec- 
clefiaſtical Court to puniſh the Defamation that ſubjects her to Penance 
in the Eccleſiaſtical Court: But if the Husband had ſued ſolely, then 
the Prohibition would well have gone becauſe he doth not incur ſuch. 
Danger by the Speaking of the Words. 2 Lev. 66. 


Cuſtom alledged to repair a Chapel, and to be r riale ne the 


diſcharged of the Repair of the Patiſh Church, is &,,*nn Law. 


triable at the Common Law; becauſe they cannot 


try Cuſtoms, their Law and our Law di ting in che Nature of Cuſ- 


toms. 2 4 102. 
A Cuſtom alledged in the Eccleſiaſtical Cot, if A Prohibition will 0 
denjed, ; a Fs will go. 2 Lev. 103. nn 
TUbere 


Meds: before they will 


is ſuggeſted; yet ic is 


Suit for Tithes in the Spirieval Comes, the A Prohibition grane- 


” : „uten ur Perſory hud 4. Sontenee tot a J. 

f 4 r ler anch upbn n an ppeul ſuon t to the Baehewe ng; 
Kater r tanid oNow + i £ 
on an Appeal U Prohibition was d, upon Suggeſtion that he 

WeBat5*- e 91010 leet in inothien Weft; ; bupthe! Court would not 
e it, for having (© long allowed the JuriſdiQtion of che Couit/ ey 


5 kate for t demon d. Corn: 975 4 Wannen e 
Ke Ate 28 30 167 5} 26 loo] of Ene h wav 

hong Mo prehibitton flall bealſbwet! after Confuta 
No Prohibition afcer tien daly-granreds'! 50 EA Lib... 


| Conſults tion. 1 
" d Ed. 3. cap: g. . Un en 0 hs wi ad on fieihul ut . 


5 Preſcription, that A Suggeſtion that the Biſho p of V. and all bis 
Bilh6p of W. RW Preteceſfors, Time c'\held rhe: Manor: of E. ſor 
te ok holden them; and-atHthGir Farmers) Tenants for Years, and: | 
Of diſchirged' from at Will, i diſchate ed from the Payment of Tithes; 
che wymenc of Tithes,” agd- held to be a good ' Preleriprion for tlie Farmer,” 
and beld god. 
as well as if it had been the Biſhop himſelf; for the 
Leſſor being of. Right diſrharged, his Leſſoe ſchalli be alſs"idiſtharged 
againſt the Parſon: C6) «7 1 + "IO 51. And fo may any other: 
Moore, ? 44. 2,180210 sd 13 inis 3. 
ir . way; ue ihayranticeannor pe. 
mondo. ſetibe in a N Der m o. Mate, Caſe 598, 844. 
Wunds of a Pariih are not triable there. > Lev; 
Bounds, of * Pariſh 


Taft ted Ny it 804 6 ” er JL, νοe 33; 
coi ft 2 , our n 1000 Ig ige ods ni Sidel bn 
Lies er G's are A Suit for Modus in the: Feckefiaſtieal Coun: 
two Medur's. r Mhtwgiantdye Prohibition lies. 2 Lev. 
1 1 e 6 di 2 ot bgpnon ws gat n 
Where = may  Althoy ugh cho EcctGſtiealCoure may try Matters 
cry | Nstterg of Lad yrjabſe at Law p which come! in ineidentally, where 
ab 44 iel. f pegel i of Ereleſſaſtieal Cogniſunce: yet 
they hall be ptohibited, if Ihe proceed upon Tem- 1 
poral Marters contrary-c0-tho Comme Lan. 2 5.64 
3 Ok Things whereof our Law and the Eccle- 
hone: ( 3 fiaſtical take Conuſance, 'Wecare | only to tely upon 
Common Law takes Our Law aud. not upon th: Eccleſiaſtical Law. 
Place. uch 84. o 21. lese ann 
n 4 7 | > here the Eceleſiaſtical Court hach the ſole Co- 
a> in Remedy We nuſanee of the Cauſe, their Noce „although 
iritual Court are er- ey den ertoneous, are not'examinabls:tr he Com- 
$2111 24 | Law, and no Prohibition lies; ut the! Remedy is 
by Appeals March gu. 1. 2 nh d ft 
| An Attachment ies © Wan was|fwed in the Spiritual Coitrriſ6r'Tiche- 
| — # oo New he alled ths a Modus fot the Field wherein the 
hibition granted. Cows went nad a Hrohibition ; the Parſon 
1, 2.992 begins an Suit againſt him ih the Spiritual Court 
for the ſame wi alledging only fewer Cows. The Party ſhewing all 
this Matter to the Cburt, moved or an Attachment, ander ib. Hau. 
111. Cafe r5r. is K 3 nen oa 


in TC = A Pyohibition 


eo % 


IS 1 397 
A Prohibition lies for Words of Hear, which do . Lies for Words of 


Pꝛohibition. "£2 


not touch a Man in his Profeſſion, 2 Lev. 49. Ts n | 
The Plaintiff in an Action upon a Prohibition Cog to be recovered 
ſhall now recover his Colts; by the Statute of 8: in an Action upon 4 


W. 3. cap. 10. | 4 __ . 
an Agreement between a Parſon and a Pariſhio- 3 64. 1 I 
ner to pay ſo much per Anh. for his Tithes Curing FF 1 Ir | - 
ſuch a Time, is a good Diſcharge for the Time, and Parſon for Tiches, is a. 7 


* 


a good Compoſition to have a Prohibition upon. 

1 Leon. 151. Caſe 208. N - ths oy 
De molendino de novo ereFo non jacet Prohibitio. Cro. 

Jac. 429. pl. 7. N | | 


ood Ground for a Pro- . Ml 
ibition. WE. | | 

A new ereted Mill f 
ſhall pay Tithes. | 


| . 4 74 : 4 p . : 
PDomiſe. =— 


5 Aſſumplit = * f 
See Conſideration. 4 


A Promiſe againſt a Promiſe, is à ſufficient A Promiſe againſt * 
Ground for an Action. Cra. Elis, 543. pl. 12. Ground lor an Adios. 
703. pl. 22. 848, 849. 


Rook is either in giving of Evidence to a 

Jury upon a Trial, oz eſſe upon Interogato⸗ Proof; Quid, 
=. ries, 02 by Copies of Reco2ds, 02 Exempli- 
fcations ot them. Y 


Til. 2] ; TY 


S% 


„ proof. 


| Ancient Deed enrol- © I an ancient Deed 
Jed, ſhall_be +dmitte®. given in Evidence at a Trial, if rhere be no ma 

the” "Iſſac be wherher 1 hing objected againſt it, it Mall be admitte 

there be ſych » Deed, 7. good Evidence; but if the Hu be upon Fawn ot 
by-Withelles. — Non eft factum, there it muſt be proved per J eſte; 
%. 1649. B. S. For before a Ded can be enrolled, 
the Party to the Deed doth acknowledge it before a Maſter of the Chan. 
cery, that the Deed to be inrolled is his Deed, and ptays that it may be 
inrolled; and if the Deed be to be acknowledged there, or before x 
Judge of that Court where it is inrolled (which is-a ſufficient Authority 
to intol it,) the Indotſement of the Inrolment upon the Need is to be 
credited, becauſe it is made by a known Officer intruſted for that Pur. 


ſe. ” | 
0 CUhere there are ten Grantors in a Deed, if any 
Ten Grantors in a one of chem acknowledges it before a Maſter in 


Deed, if but one ac- = | | 
knowledge ir, it may Chancery, or a Judge, it is a ſufficient Authority for 
be inrolled. the Officer to inrol the ſame. Eee: 
A Pꝛohſſo in a Deed, which Proviſo goes in De- 
Proviſo that deſtroys ſtructioꝶ of the | ate paſſed by the Deed, muſt be 


the Eſtate paſſed by the puncttiafly proved * Mich. 1649. B. S. For the Lay 


| Deed, muſt be pun- goth not favour Things which ſound in Deſtruction 


Rually proved. 
. of Eſtates, but ſuch Things as tend to the Affirmance 


and Preſervation of them., See Mꝛoviſo. 
Ak a Place be named with an Alias, it is not ne- 
25 you Lore" fame ceſſary upon a Trial to prove both the Names. By 
need nor be — Rolle Chief Juſtice : Mich. 1650. B. S. Q tamen, for 
NE Gang, when he was Juſtice, was of another Opi- 
4 Thing which is proved to have beet, and con- 
What Proof of the tinued for ſo, long Time as any ane living can remem - 
eee of 5 ber, ſhall be preſumed to have been beyond the 
will amount to a Fre- i a 
ſcription. Memory of Man, and will be accounted a good pre- 
— — ſctiption: Paſch. 1650. B. S. 11 Maii. . Becauſe the 
contrary cannot be proved. 
LIN i 1 Record o a Thing, A an ancient 
ele ron ray”. ; yet if the Matter ma royed by 
& ne good Evie @ Jury, it is lufficlent Proof that 
there was elf A Record, or ſuch a Deed : For the 
Right doth not wholly depend upon the Record or Deed, they being to 
make the Right more clearly appear, and to preſerve the Memory of it 


to Poſterity. 8 | 

5 The C. olf a Bond, was to pay Money 
1 Mo- upon Proof as 40{Apprehrice ſhould miſpend. How 
n this Proof ſhall bè made, whether upon a Trial, ot 
how. Latw. 655. Vide Gold and Death. Hob. 91, 
& 217. Cro. Eliz. 23 Nan 743 Þh 95+. Gro. Tang, 488, fl. 8, yi0- 

239. NA 1 © T1009} 0 u $93 % D134 n e . 
penelty of 100 l to., Ulle bind out ſelves in the Forfeiture of 100 l. to 
pay Money upon due be paid upon due Proof of a Breach : Proef at the 


roof of a Breach, Proof ; ; ä 1 | 
W. Trial is good. Trial Xt the Action, Lutw. 1 


Fere Nature, and not tamed. 7 Rep. 17. b. 


299 
cubere upon an 13 to bey te noch \ Mages 5 3 


upon Proof of Covin or Deceit, Proof at the Trial . pay Money upon | 


1 ſufficient. 2 E. Cale 273. Cro. Flix. 205. Trial is ſufficient. 

an” (Uhere Proof ſhall be in the ſame Action- Cre. Jac Fi 2 an 
188. pd. x1. See Title Aitions, Cro. Fac. 488. i, TRAIT 
Ehe Condition of i. Bond was, That. if ſuch FY 255 p 
were: proved to: rcel of the Manor of D. How .to pled to 
then the Plaintiff ſhall enjoy them. The Defen- — 2 — 
dant ſays, That they were not proved to be Parcel ry b viva 
of the Manor: And upon a Demurrer it was held, That: he Roy 
have pleaded that they were not Parcel of the Manor, ſo as that Proof 
might have been made in the Action. Cro. Fac. 232. pl. 12. 


F 02 Proof of a Suggeſtion, {ce Cro. Car. 208. pt. 3. Proof of a Sugge- 


and Tiele Suggeſtion. ſtion. 
Pꝛoperty and P2opaietoz. 
Sec Neplebn. 


eto Ae. an pr 0H How an abſolute pro- 


MN abſolute Pope 


Power fo difpaſe of his Eſtate as he pleaſes, prietor may * of 
Wire only bo the Laws of che Land. — 
There are three Manner of Properties,» wit. Ip ar * of fig 
I, Abſolute. V 1 
a. Qualified. 13133] 
2 Reer as Plodges, &e. 7 Re. 17. IEP 
No Man hath an Abſolute. Pooperty i in any Thing Eid 


PropertyQualified-and Poſleſſary, 2 Marmaythave What | Prop 

in thoſe Things wbicl weeo=Fene Natere 3 and this Man may hive 1 2 

he may attain two Ways: Ri er 
I. By Induſtry and Ratione loci. 7 Rep. 17. b 


2. By 


1 
a» 
it — 
3 


— 


altered by the Will, fo long as they are in the Poſſeſſion of the Execu- 


| Land: Paſch, 1650. B. S. 11 Mali. Becauſe he cannot prove which is 


400 P2operty and Pꝛopꝛietoꝛ. 
2. By Taking or: Taming of them 7 Rep. 17. b. or by Hawks, G 
building upon his Trees. . ee h 0 8 
ore) 0 Pe chat hath the Land that lies on both Sides of 
Who bath the Pro- a Highway, hath the Property of the Soil of th 
perty of the Soil of the __.. | =; : e 
Highway. , - | Highway in him, although the King hath the pri. 
4. 50 vilege for his People to paſs through it at their 
Pleaſures; for the Law preſumes that the Way was at the firſt taken our 
of the Lands of the Party that owns the Lands that lie upon both Sides 
of the Way: Mich. 22 Car. B. R. By Rolle. It ſeems it is called the King's 
Highway, becauſe of the Privilege that the King hath in it for his 
People ro paſs and repaſs through it, and not in reſpect of any pro- 
perty he hath in the Soil it ſelf; yer divers Lords of Manors do claim 
the Soil as Part of their Waſte. | | 10 
3 Pe that hath the Goods of another Perſon deli. 
NN vered unto him to keep, hath a ſpecial Property in 
8 them, by Reaſon of the Delivery of them, and may 
maintain an Action of Trover againſt a Stranger 
that ſhall take them out of his Poſſeſſion, or bring a Replevin for them, 
although they be not his own proper Goods: Hill 22 Car. B. S. Becauſe 
an Action doth lie againſt him to whom they were firſt delivered by him 
that did deliver them, if he ſhall not re-deliver them when he is demanded 
ro do it; and therefore it is Reaſon that he ſhould have a Property in 
them againſt all other Perſons whatſoever. _. 4 | 
bY 45 © Every Man ( unleſs he hath forfeited it) hath a 
o * _ haben Property and Right which the Law allows him to 
Lite Pibeny and E. defend his Life, Liberty, and Eſtate; and if it be 
ſtate. violated, it gives an Action to redreſs the Injury, and 
puniſh the Wrong-doer. 

ERS > % To alter or transfer Men's Properties is not Ma- 
but to violate it is. lum in ſe, but to violate Men's Properties is never 
lawful, but Malum in ſe. Paugh. 338. 

| A Legatee of Goods hath no Property in the 
Legatec hath no . Goods bequeathed unto him before they be deliver- 
tha Dn 5 ed unto him by the Executor or Adminiſtrator : 
Mich. 23 Car. B. R. For the Property of them is not 


tor or Adminiſtrator ; and it may be that there are not Aſſets to pay the 

Debts, and then the Delivery of them to the Legatee would be a Deus 
ſtavit in the Executor or Adminiſtrator. . | 

Jf the Sea, or a River, ſhall by violent Incurſion, 

If the Sea carry . and breaking forth, carry away the Soil of one, in 

w CT IT.* reat a Quantity, that he that had the Property 

have it. in the Soil, can know where his Land is, he ſhall 

„ have it; but if his Soil or Land be inſenſibly, or 

by little and little, waſted by the Sea or the River, he muſt loſe his 


his Land. 


0 , 
» * 
* * 
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1 2 one to ſupport the Credit of a Bankrupt, will 
ſuller the Bankrupt to have his Goods in his Cuſto- 


Property and Pꝛopꝛietoz. 


In weint eiſe Gesde 
in the Poſſeſſion of 4 


dy. and make uſe and diſpoſe of them, the Pro- Bankrupt ſhall be ac 


tty of the Goods ſhall be accounted to be in the couated bis own. 
Bankrupt; and the other, upon a Trial for the Pro- | 


* - 
4 — 
* 
— , ey) 
- 


ty of them, ſhall be judged to have- loſt his Property in them 4 


Paſeh. 1651. B. S. 18 Apr. Becauſe by ſo doing he was a Cauſe in 


part that others were deceived by the Bankrupt, whoſe Credit he ſup- 
ported, and therefore he is juſtly puniſhed for his fraudulent Dealing, 
to the Prejudice of others ; alſo this ſhall be taken in the Eye of the 
Law to be a Fraud, there being no greater Badge of Fraud than 


Truſt. 5 5 
B. a Carrier, to whom Goods were delivered to 
carry, was robbed of theſe Goods in his Journey, 
and the Felon was indicted for ſtealing of the Goods 
of B. the Carrier; and held good; becauſe he had 


a Poſſeſlory Property in them, and might bring 


Treſpaſs for them, or indi the Thief: And ſo the 


A Carrier who hath 
a Special Property, 
may maintain Treſpaſs, 
or indi& the Felon for 
ſealing of his Goods; 
and ſo may the Owner. 


Indictment is good for ſtealing of the Goods of the Carrier or Right 


Owner. Aeilw. Rep. 39. | 
Jf | borrow Money and deliver Plate for the Se- 
curity of it, the general Property is in me; bur the 
Bailee hath a ſpecial, Intereſt in it till the Money is 
paid. 2 Leon. Caſe 36. in ee 
Uhere Property comes in queſtion in the Spiri- 
tual Court, a Prohibition lies. 4 Leon. Caſe 261. 


The Rector of a Pariſh- Church (if he hath read 


the thirty-nine Articles, which he muſt take Care 
to prove upon a Trial,) ſhall be intended to be the 


Proprietor or Owner of the Tithes of the Pariſh, if 


Where a General, 
and where a Special 
Property in the ſame 
Thing. * . 


Where Property ſhall 
be tried. t 


The Rector ſhall be 


intended to be Proprie- 
tor of the Tithes, till 
the Contrary appears. 


the Contrary, be not thewn : Becauſe generally, and by the Law, Tithes 


do belong to the Rector. ö 


In Replevin, the Defendant pleads Property in a 


Stranger, which is found accordingly ; he ſhall 
have a Return without a Suggeſtion, in the Nature 
ofan Avowry : For it appears by the Verdict, that 
the Plaintiff hath no Property. 2 Lev, 92. 
In Replevin, Property pleaded in a Stranger is 
200d, either in Abatement or Bar ; becauſe the 
Cattle not being the Plaintiff's, the Defendant ſhall 
haye a Return: But it is naught in Treſpaſs, becauſe 
it amounts but to the General Iſſue. 2 Lev. 92, 
A Retorno Habendo ſhall be awarded in every 
Caſe, where it appears that the Deſendant was in 
poſſeſſion of the Cattle, if they be delivered by 
Replevin. Cyo Fac. 519. 5 


833-46 
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e * 


Where the Defen- 
dant pleads Property 
in a Stranger, he ſhall 
have a Return. 


Property in a Stran- 
ger is a good Plea in 
Replevin, in Bar, or 
Abatement , not in 
Treſpaſs; and why. 


Where a Retorns 
Habendo ſhall be 'award- 
ed. : 


A Tenant 


7 
-K 
? 1 


1 q + * * ; 1 8 . J = = 4 
— 6 „ e Soo I oeoes 


A Tenant hath noe by Law any General Propet- 
ty in the Trees, but only a Special Property, ſo 
long as they remain Part of the Freehold demiſcg, 
; * as they are ſevered, his Property is gone. 11 Ry, 

9 3» - 2 


; Wust Pr the 
Tenant hath in Trees. 


— an Sc - a. r 1 


* 


p See Pꝛibilege. 


Rotection is a MUrit ſued out of the Chan⸗ 

cery, which lies where a Man will paſs 
9 0 over the Sea in the King's Service ; and 
— by this Writ (when allowed in Court) he 
—_ "IT tall be quit of all Manner of Suits between him and any other Per: 


Protection, what. 


_ ſon, except Pleas of Dower, Aſſize of Movel Diſſeiſin, Aſſi3e of 


= Darrein Pꝛeſentment, and Attaints, until his Return into England; 
= and then there muſt iue out a Reſummons againft him. 


The Protection of this Court is allowed for any 
Perſon who attends his own Buſineſs in this Court, 
2 attends by Virtue of any Subpæna from this 
Gray 
N 2 4 The Protection of the Court of the Kings 
for Higb- Treaſon. Bench was granted to protect a Witneſs, that was 
to give Evidence againſt a Priſoner for the late Pro- 
tectar. upon an Indictment of High Treaſon. 
Outlawed Perſon Mote, In the Cafe of one vetſ. Bright: 
n—_—L i — 1658. It was ſaid by G/n Chief Juſtice 
That if one be outlawed, this Court will not pro- 
rect him from: being taken upon the Outlawry, in coming and going 
from the Court, if it be upon Buſineſs which concerns not that Outlaw: 
ry ; for it is no Reaſon that he that ſtands out in Contempt of the 
Law ſhould have any Protection by it. | 
Writ of Prote&ion , IM an Aſſmpfit, a Protection under the Great 


To whom the Pro- 
tection of B. R. is al- 
lowed. 


ſhall be allowed in an Seal was brought into Court, for that the Defendant 
Aſiompfit sdter an Exi- was in the Wars in Flanders; and it was allowed, 
| en 8 * though after an Exigent; but it ſhall not be allowed 


Che 


after a Copias Ullagatum. 3 Lev. 334. 
I | 
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anted 2 Protection ta ane 
ſatisfied bis Debt, an and u 2 
, that by the Statute of Ds 
Protections ara ex 
them; dut the 
ment, and Execu - 


Debcors, wo. was 
ou rrer it . — 
25 £4. J. C 19. 

That none al be delay d u 
Party ſhall anſwer, and go to 


ed to Judgment ; 
— to ſtay. 


when it came to Execution the 


would adviſe, ſo a 
Rep ondeas Ouſter was awarded. . * 


Cro. Fac. 477. pl. 10. 


Paotettion obtained pending the Writ, is , Ir is nwght pending 


== Latch 197. the Weit. 
Ai here ought to be a Canſe Hhewn in a pro- 
tection for the granting of it. Thid. Þ+ Py an 


tion ſhall ſtay: And the Court ordered here, That rel ould. 7 


20viſo in Deeds, 
5 See Erpolition of writs. | 


* — 


ove as Deen is a Condition inert | 

nto a. Derd, upon K ANCE A Proviſo, what. 

— tie Clalidity of the Deed con- ON 4 ; 
ſiſteth ; and ſometimes it is only a Co- 

denen ſecundum ſubjectam materiam. Dee the Lo2d Cromwell's Cale, 

2 oP. 


A P2oviſo may be taken ſometimes, 


A Condition. 
A Limitation. 
A Covenant. 
Fo2 A Declaration. 
A Forepriſe, ſecundum ſubjectam materiam. 
Davis & Kemp. Carter fol. 3. See Poph.2.7. 


The ſever Accep- 
tations of a Proviſo. 


A Pꝛoviſo amounts to a Covenant in the Deed, Where it amounts to 
when they are mutual Words of both Parties. See a Covenant in a Deed. 


2 Rep. 70. 


A Pꝛoviſo 
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A Pzoviſo-alwaysimplies à Gondition, if there 
be not Words ſubſequent; which / may change it in. 
to a Covenant: Alſo it is a Rule, That where the 
Leſſes ſhall perform or not perform a Thing, and 


no Penalty is to it; this is :a- Condition, otherwiſt it is void: But 
if a Penalty be annexed, aliter eft.” See Cro. Elia. 248. Vid 1 Low, 


155. 1 
If a Proviſo be in 


Far on at a Trial,, to 


ſtroy a Deed, it muſt 
be proved that the 
Thing provided to be 
done was done gr not 
accordingly. 


8 * 
. ” | 


n dio 1100. 317 DAR Vo: 9 | 
Ik a Pròviſo in a Deed be inſiſted upon at a Trial 
to deſtroy the Deed in which it is, there muſt be 
punctual Proof, That the Thing provided to be 
done, or not done, was done, or was not done, 
according as the Proviſo directeth: Mich. 1650. 
B. S. For the Law doth not favour the Deſtruc- 
tion of Deeds or Eſtates, but doth favour the 


Supporting and Maintenance thereof, as much as may ſtand with 
the Rules of Juſtice, and therefore doth require ſtrict Proof of 
Things, the doing or not doing whereof goes to the Deſtruction of the 


Eſtate. 
How it muſt be 


when it makes à Con- 
ditional Eſtate or Tate. 


reſt. | 


Where . it makes a2 


Covenant. 


Where 2 Proviſo is, 


That the Leſſee ſhall 


do or not do ſuch 2 
Thing, how it is. 


Where a Proviſo 
makes a Condition. 


When it doth not 
make a Condition, bur 
an Exception. 


_ CUhere it makes a Conditional Eſtate or Intereſt, 


it muſt-have theſe three ſeveral Qualities. 


o 


| % . G 5 * 
. a 
& 1 
9 4 A 


1. Jt muſt not depend upon another Sen- 
tence, nor participate thereof; but ſtand origi- 
-nally of it ſelf. 8 ä 

2. Jt muft be the Words of the Bargainor, 


- Feoffor, Donor, G 


3- That ir be compulſory to enforce the Bar- 
gainor, Feoffor, Cc. to do ſuch an Act. 2 Ry. 
70. 6. | | 


CUhere a Proviſo makes a Covenant. 2 Rep. Lord 
Cromwell Caſe, 70, 71, 72, &c. we | 

It is a Rule in Proviſoes, That where the Pro- 
viſo is, that the Leſſee ſhall do, or not do ſuch a 
Thing, and no Penalty is to it, this is a Condition; 
otherwile it is void. Cro. Eliz. 248. pl. 6. See 
Cro. Car. 128. pl. 3. 129. | 

Jf a Proviſo be in the Negative, and makes a 
Reſtraint of the Common Law, it is a Condition. 
3 Leon. Caſe 302. | 5 

here a Proviſo is a Parcel of the Sentence, 
which contains a Covenant, or abridgeth Parcel of 
the Covenant; there it doth not make a Condition, 
but an Exception. 4 Leon. fol. 73. See much of 


this Matter in fol. 70, 71, 72. 


4 a Leaſe 


 piobity. 


41 Leaſe for Years, Proviſo that the Luke f alt W 8 


18 alien without Licence; the Leſſee deviſts it Proviſo nor to aeg. 


without Licence, this is a Breach of the Condition. Comms 8 
Cre. Elie. 60. pl. 2. and fol, 330, 331. | 

4 Leaſe for Life, Proviſo that We ſhalt not take 3 
ths Profits; or a Leaſe for ewo Years, Proviſo 72 KO Proviſo ſhall 
he ſhall not occupy for one of the Yes, is void Ve void. | 
Ov. Eliz. Yo7. pl. 1. 

A. lets B. { mg Rooms at ſuch a Rent, pro- oy” 
vided that B. fall gather the Fear of the Plaintiff's , Where # Proviſo 
other (chbetittits mentioned in a Schedule, and pay Covenant. 

_ quarterly ; and ſhews to what the Rents in ; ns 
the, Schedule amounted, and the Defendanc had 8b. pal tliem: And 
Held, that this is not a Covenant, but merely a Condition annexed to 


rhe Eſtate, Which determined by not collecting and paying the Rents. 


Co. Car. 128. pl. 3. 129. 

| 4 Better to a Son and Heir; provided, and up 5 
Condition, That if he do not ay 200. per . Annum v | Where a Limitztion. 
B. rich B. ro enter: This is Bur a Limitation, and | 

not a Condition: For if it were a Condition, it Vogt Ye Void ; 

cauſe no Perſon can enter for the Condi on braken in à Devile, 5 1 
Heir at 2 and here the Eft te is Ra to him; And 251 
Fiifute of Payment, then B. hall £0 rer arid d hve the Bſtate. And it is 
tantamount, as . tie had deviſe the Ta. a to his eldeſt Son, quonfqne 
he ſhould make Default of the Payment of the 20/. per Annum. Borſton's 
Cale, 3 Rep. 21. 4. See Carter 171. And upon this Breach, or Non- 
performance of this Limitation, the Deviſe to the Heir at Law ceaſes, 
and is veſted in B. without Entry or Claim. 

A P2oviſo will make an Eſtate to determine es 
though there be no Words in it, that it ſhall be pg de wg 
void, or to ceaſe. Cro. Eliz, 238. pl. 5. 

-f-Ptroviſo by Way of Agreement -t0--Pay--@-  -—yrnzz"1t 18 H Cove- 
mounts to a Covenant, and an Action r lies up- nant. | 
on it. 1 Lev. 155. 2 Rep. 72. 

 P2oviſo, That if he be minded to revoke and Es ts 
declare his Mind in Writing under Hand and Seal, On 1099: 
he may revoke : this is perſonal in the Party who 
is to revoke, and cannot be forfeited by any Treaſon committed by 
him. x Lev. 279. See a good Caſe upon this Matter. Latch 24; 
25, or. 

Dow a Proviſo to make Leaſes ſhall be good, n 
aud here not, where the Eſtate paſſes by god, witie the Ettare 


Tranſmuration of Poſſeſſion, and where by Tranſ- pifles by Tranſmuts- 
tion of Poſſeſſion, and 


mutation of Eſtate. 1 Lev. 30. See 1 Rep. ang pr Megs + ac. 
176. b. | 
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there is a Proviſo, That the Covenantot for good Cauſes may make 


an Uſe. 1 Rep. 176.6. 


- Probilo - 
99 hen Uſes 50 raiſed by Covenant, in Conſide- 
1 K ration of Paternal Love to his Sons or Daughters, 
92 and for. Advancement of his Blood; and, after, 


Leaſes for Years; the Covenantor cannot make Leaſes for Years to his 
Sons or Daughters, or any of his Blood, or any other Perſon 3 becauſe 
the Power to make Leaſes for Years is void, when the Indenture was 
ſealed; for the Covenant upon ſuch General Conſideration cannot raiſe 


Note, If the Uſes had been limited upon a 
And where not. Fine, Recovery or Feoffment, they had been good, 

N becauſe of the Tranſmutation of the Eſtate; for 
. thoſe Uſes ariſe without Conſideration . TIT © TO 0 
| A Pioviſo in a Deed, That if his Son ſhall d. 
A Proviſo, that the ſturb the other Uſes, or not ſuffer the Executors 
Eſter ha Ceaſe kon quietly to carry away the Goods; that then the 
Executors, is good. Term of ſixty Years to him, and the Uſes to the 
EE Seal Heirs of his Body, ſhall ceaſe and be yoid. The 
Words of this Proviſo are ſufficient to ceaſe the Uſe for ſixty Years, and 
alſo to the Heirs of his Body. 8 Rep. 90. 4. 91. a. And what Act ſhall 
be a Diſturbance. 1bid. © 5 1 1 
8 A A Moviſo of it ſelf in a Deed which hath not 

* Where it is neither any perfect Sentence annexed to it, is neither a Con- 


9 25 9 80 dition or Covenant. Cro. Elia. 385. 


- Purchaſe and Purchaſoz. 


Urchaſe is a Title that a Man (hath to | oo 
Lands oz Tenements, either by his own Act 8 Purchzſe, what. 
- e ieee 02 elſe by 905 DEE, Se. oy | 
and not nt from anp of his Anceſtozs, oz of hf ouſin 
but by his own Deed, Lit. A. 12. . | ae erect 


An Alien cannot purchaſe Lands in England, be- 
cauſe by this Means the Realm would be impo- * e 
yeriſhed by tranſporting the Treaſure from hence * As 
into foreign Countries; and by putting thereby Part of the Lands of 
this Realm, that is to ſay, the Lands purchaſed by the Alien, under 
the Power of a foreign Prince: Paſch. 23 Car. B. R. For not only the 
| „ obs, bur his Eſtate alſo is in a Sort under the Power of his 
nce. _ | 5 ** 
Eber y Purchaſor ought at his Peril to take No- 
tice of the Eſtates and Charges, which ate upon the 
Land which he purchaſes; for the Law preſumes, | 
8 Man will purchaſe Lands without Advice of Counſel. 2 Leon. 
Cale 89. e | | 55 
Q hat judgments ſhall affect Purchaſors, and out Ne ell 
what not; ſee ſeveral Acts, in Title Judgments. _ N * 
See the Statute of 4& 5 W. & M. cap. 16. Intituled, 
An Act to pre vent Frauds by Clandeſtine Mortgages. See See the ſeveralstatutes, 
the Statute 3 6 4 V. & M. cap. 14. Intituled, An 115 Ul. & W. cap. 16. 
AG for Relief of Creditors againſt fraudulent A 3 4 W. t P. cap. 14. 
See the Statute of 4 & 5 V. & M. cap. 20. For | 
228 of Judgments. See Title Deviles, and Ti- 4% W. H P. cap. 20. 

e Heir. | | 
Where an Eſtate comes to a Man from 'his Ance- Rs 
ſtors without Writing, that is a Diſcent: But 1 42 
where a Man takes any Thing from an Anceſtor, or Purchſ. mn, 

any. Perſon, by Deed, Will, or Gift only,* and nor 
as Heir at Law; that is a Purchaſe. hh 

It is a Rule in Law, That when an Eſtate is li- The Word Heir can- 
mited ro an Anceſtor for Life, the Word Heir after er Word 


cannot be taken for a Word of Purchaſe. 2 Lev. Eftate for Life is limit- 
x | | | ed to the Anceſtor. 


Every Purchaſor pur- 
chaſcs at his own Peril. 


None 


purchaſe and Purchaſoz: 


404 
. None can take as Heir by Purchaſe which is n 
by Purchaſe. muſt take. right Heir; nor by Diſcent, where the * 


was never executed in the Anceſtor. 2 Lev. 
An Infatit ſhall not here an Infant takes by Purchaſe, he ſhall 5 
have his Age when d bound by a Condition, without Notice. 2 Lev, 2l. 


Wr by Purchaſe. See Title Anta nt. | 
Where dg feet 6? "The Chancery will relieve the Purchaſor of 3 
Ymanr Title, hen Money hath 


will relieve PucRHUrs Term againſt a 

of a Term againſt a bee laid I Ty 

Dormant Title. n lam out upon Improvement. 2 Lv. I52. ö 
Land is deviſed for the Payment of Debts, and 

Deviſce for Payment the Deviſee is made Executor: The Purchaſor is ſafe 
of Purefzlet f, nor in paying of his Money to the Deviſce, and ig net 
' bound to fee the Money obliged to ſee the Money applied for the Payment of 
laid out. the Debts. 

Remuinder to het. To a Man und his Wiſe for their Lives, Reindin- 
Jeſt Child, is „ good der to the Uſe of the eldeſt Child ef his on Body 
ob * urchaſe. in Tail the, Wife dies without Iſſue, he, her 

* again and hath Iſſde a Daughter, | nd t 

Firſt Point, Whether © eldeſt Child is, a 15 good, Name of 4 by Way 
ol Remainder, he not being in ez 2 And held, That it was. good ; for 4 
Perſon not in eſſe at firſt, may rake a Remainder by Purchaſe, if be be 
in eſſe before the particular Eſtate ends: Alſo that tlie Remainder mall be 
in Abeiance until the Birth of the Child. 

Me 8 An Heir, * is not 0 ene a'conipleit 

N a mplez: Heir, may take as a Purchaſor the Integr © de 
He 7 * To Parties, 2 Lev. 3 2 . Halt. PE 
4. ſeized of © Lands, ex parte "matehna, "deviſes 


Where the Heir ſhall them for ſixteen Years, for, 1110 Payment of his 


nor by Purchaſe. d Pebts, and after to J. S. who is Heir e parts 
terne: J. S. hall take by Diſcenc, and not 'by Pur- 
chale, 3 Lev. 127. 


Tuch. N o alle is. * 2 


Iſſue and Baſtard are Alus is . U of e Mah, G62: 


IVY * 


8 „ Juſtification. 
ere, See) pit, 1 Bog 55 


Ax eft eadem, fn Pleadin ſometimes Gup , 
(Live want of a Traverſe.” 8 N80 ne 

| Jn a Clauſum fregit ſach a Day, the Defendant Where dis of bd 
pleads the Plaintiff's Licence to Teer on the ſame D wol be plead- 


Day, and that virtute inde he entred; he need not D 
ſay, Que eſt eadem tranſgreſſio. 21 H. 7. fol. 39. a. w 


2ue eſt cadem, what. : 


52. | 
So in Treſpaſs for taking of Goods, if the ndant juſtiſi 
(ame Day Re; Thid »* pics e—— bs Defendan jaſt — es the 
Do in Treſpaſs and Battery, if the Defendant juſtifies that the ſame 
Day and Place the Plaintiff aſſaulted him, and that what Damages hap- 
pened to him was of his own, Wrong; this is good without Q eſt ea- 


dim tranſgreſſho ; yet he doth not disertiy anſwer the Aſſault ſuppoſed 
by the Plaintiff. Id. 0 | aer the Allault ſuppo 


But where he juſtifies at another Day, or other Where it muſt be. 
Place, then he ought to ſay, Be eft eadem. Ibid. 

A Fact laid to be Næv. I. and #' Faſtification Where good without 
Moov. 2. N eſt eadem, is good without a Traverſe, a Traverſe. | 


the Day not heing material but it had been nauglit, 
if the Day had been material. 1 Lei. a4. 
FJultifxatſon in Treſpaſs Que eſt badem, with'2 Traverſe of the Place 
T averſe of the Place, without a Traverſe of the 8 hom 
Time, where good. 3 Lev. 227. : f 5 
3 ug eſt idem um tranſoreſſron' i Where Que eff idem 
„ e 1. 55 ö Pe l De mo Kru wan aa is 
9 2 SE r | | Rhee 9M , 44 not g IS 
„ a reſoals de ailedgsd 40 Nov; and Juſtifica - ! 
tion the 11th of Nov. yet if there be 'an Aver. Where 2 Juſtibcation 
5 1 nee without a Traverſe, if 
ment o Que eſt eadem, it is good without 4 Tra- there be an Averment. 
verſe; L „1437. Ni j9 , r | wo 4 
here you juſtifie dio tempore in the Declara- Where you jaſlife 
tion, yon need not to ſay Que eſt eadem tranſereſ- did, tempore, you need 
fo; becauſe you agree with the Plaintiff in the Time .I, N. of cadem. 
and Place mentioned in his Declaration, and give an Anſwer to it. , 
Ach. 3. V. & M. B. N boi tn 25 1 


. ; 1 * bY) 4 v TT Li 
. - 1 16 Fo 728) 4 7 j . i) | 1 x : 
l 5 — b = : . | | pan 5 . 
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Leſſor. Tr 4 1 


Qu eſt eadem. 
Where a Juſlißcatien Treſpaſs and Aſſault ſuch a Day and Place: The 
without . of aun 5 Defendant ſaith, That the ſame Day and Place he 
bl. Arreſted the Plaintif 5 N and held good, 


| without laying of ee of ebe, 3 becauſe the dee 


rees with the Plaintiff, anſwers him+ But if Us ad juſtified at 
— Day or Plate, ch * Concluſioũ vight- Rue eſt eaden 


. Kitch. 
franſgreſſto. Ki Nn and Aſſault in London The Defendant 


Battery in one County, juſtiſies molliter manus z2poſuit, to put him out of 
rv —_— bn ge | Poſſeſſion of his Houſe in B. in Com. B. Que eſt ea 


Poſleſſicn of his Houſe dens, &c. and held a good Plea ; becauſe the juſti. 


7 A fication is local, vis. The maintaining of his Poſ. 


ſeſſion : But if i it had been an yg of Battery, 

Otherwiſe where = .and the Defendant . nbd — reaſon of an 
Attion was Treſpaſs and Aſſault it another Connty, and traverſed the 
ne" County in the Declaration, it ir bad been ſtark naught, 
becauſe the Action of Battery only, without the Juſtification of "64 
Poſſeſſion of the Houſe,, is ee tranſitoxy; and if the 24 
was committed at Th, it as eee in Lade, Gro wy 705. and 
842. * Ai n 


0 We DR Arret mah Hb g 
an Obligation to che Pla kit at whoſe 
\ Shit be was arreſted for Appearance 

to his Action ; (Paſeb. 4 Car. B. R. 
Paſch. 1648. B. S. in Leach. and Davies Cale) becauſe if the Bond 
ſhould be ſued, the Defendant may plead: the Statute of Hep. 6. there- 


unto. 


One under Arreſt 
may not enter into Bond 
to the Plaintiff for his 


3 


; . If a Leſſee for Years cars down Timberipon the 
| altos for Veirh cg Land let unto him, and carries it away "From off 


and Converſion lies for the Ground; the Leſſor may well 5 Action 
of Troyer ande Converſion for the Timber; (Mich. 
12 Car. B. R. / beeauſe immediately upon 4 Ge Seve- 
rinee from the Freehold, the Law caſts the Property on bf the Leſſor, 
which is called a general Property , but whiſk it ſtood the Leſſee had 
à ſpecial Property for Shadow and Maſt. &. for bis Cattle, which 
being cut down, his ts eat Property is gone, and only the general 
| Property left. „% |, noſe ei A | 
re ata nhether a Fine levied of Land ſhall extend to 
4 Lond hall extend to © contingent Uſe of that Land. (Mich. 24 Car. B. R. 


. « coatingent Uſe. In Thomas ay Kemiſhes Caſe) It ſeems for for the 


Uncertainty of the happening of it. 
'T Quate 


- 


6 "Rep. 1 6. 63. 


biſhop, Bi 
until the Grand Diſtreſs returned, at which Day 
the Defendants made Defavlt.z whereupon the Plain- urned. 


Wa awarded to inquire, 


Hes 
4. is - 


%e 184 wbirit 
I — n. 1085 
RD ansthe:. pree 


I © (here the Writ is a prufett endiie 4d ec 
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Lnare Impedit, what. 
Aer, 02 diſturbs me to prelent, I hail have this writ, 


cleſiaws, How the Writ is to 


itintends the Right of che Advowſon and Parſo- fn "be it is broughc 


or 2 


: But when the Title is to the Vicarage only, hoy for a Vicarage. 


there is a N Writ ad præſentamdum ad Vicarian. 


(ro. Car. 74. Litt. Nep. 50. | 
"The He, in his Count in a Rare Inpedit, 


arſonage, and 


maſt alledge a Preſentation in u or in thoſe He the Count to be. 


from whom he claims. Vawgh. 7, 8, 17, 57. So 
likewiſe muſt the Defendant, becauſe they are both | * 
Actors. . 7, 8, 57, 60. 


How the Defence to 


pPou maſt in your Count alſo ſhew a Diſtur- A Diſturbance muſt 
baoce before the Writ brought. Hob. 159. a 2 I 
the Writ brought. 


Cbe points to be enquired of in a Auer Impedit The Points to be en- 


n Jury at à Trial. 


Fird, Ar the Church * fall or vold. 
Secondly; 
Thirdly, Tho Annual Value of the Church z and 


6: Rep. 51. 4. 


Tbe Tempus arr ſhall be fx Calendar Months, 


Tf full, then of whoſe 1 it is full. 


quired of in a Nyore 
Impedit. 


at I. en Ia, but by the ©" Medm. 2. 
Fourthy, S en, Semeſire nage after the Avoidance. 6 Rep. 49. 


The Tempus er, 
ho com pu ted. 


8 in —. * 57 ps caothet . VIS | Another alſo. 


05 what Time the Church hath been full; See 


the Judgment in ure Inpechs there, and 6 Co. Rep. Roſwell's Caſe. 


d Lure was brought againſt the Arch- 
ſhop and Clerk, and „ 2568 
a 


— made a Title to the Patronage to have a Writ 


ment againſt the 
Dada by Default 


after the Grand Diſtreſs 


A Writ of Inquiry 


to the Biſhop, and a Writ of Inquiry of rns awarded, 


> 


| Nuare Impedit. 


408 
be Bt de valore Eccleſie. . 
2 Points to be in. Et quantuns temporis elabitar a tempore quo Ecclje 
Ila incepit vacare. 


Et ft 4, necme. 
Et ff fit plena, tune ad crjus vel 2 en Ef illa exifti, 
& inquiſttionem quam dec. $11, ir JJ. » 


And all theſe Points were found upon the Writ 
The Judgment. of Inquiry; and thereupon the Plaintiff had Judy. 
ment to recover his N and his Preſenimene 
| Benl. 137, 138. Dyer 2 — 15 
For pleading in a Foz pleading in a; Ouare dit, ad how to 


Aue inis. take a Traverſe upon a Traverſe in pleading, ee 
Hob. from fol. 101. to oy And lere to plead 

2 the general. Iſſue, foh "103. 
What Defendants and It is adviſeable in a are to name no 


Diſturbers. | more than needs muſt 3 nor more Diſturbers than 
are likely to have rinſe Titles. _ 320. 
A Parſon cannot plead generally, but muſt ſa 
plead. 6 ns. mult of whoſe Preſentation: 322. To 7 
| A Luarr Impedit brought Wade the Biſhop and 
The Wiit muſt name Incumdent, without naming of the Patron, ſhall 
the Patron, or it muſt 
abate. . abate. 7 Nep. 25. 5. 

* Jf the Plaintiff after A ppearance in a Quare In- 
. pedit be nonſuited, it is peremptory': Becauſe the 
peremprory, and why. Defendant upon a Title — a — . — he becomes 
„ Actor) ſhall have a Writ to the Biſhop” So likewiſe 

| in caſe of a Diſeontinuance. 7 Rep. 27. 6. 
Hou the Writs are to Ik the Archbiſhop of Canterbury be Plaintiff in a 
. ae Qure Impedit, the Writ muſt be awarded to the 
Plaintiffs. Archbiſhop of Jork. So where the Archbiſhop of 
Tier is Plintiff it muſt be awarded to the Arch- 
; biſhop of Canterbury. Show. Rep. 329, 330. 

See Boſwell's Caſe, 6 Nep. from Fol. 48 to 53. 
Quare Impedits, and-Uſ urpations, Admi ſions, Inſti- 


For Nur Impedits &c. 


eeutions and Inductions. 
A. J KN in 2 There 2 Man ſhews a precedent Right, and then 
alledges a Preſentation in purſuance of that Right, 


it need not to be alledged to be tempore pacis : But where no Title is al 
ledged, ſo that the Preſentation only makes the THY, there it muſt 
be ſaid to be benpore Pacic. 1 Mod. 29. 

What the To There. are two Judgments in a 2 Impedit: 
* een lagen ue. One, That the Plaintiff ſhall have a Writ to the 


Biſhops and this is the final Judgment that goes to 


the Right between the Parties, and 3 — at the Common 
Law: The other judgment is to be or Damages, ſince the sta- 
du. 2. cap. . (ute of Weſt, 2. cup. 5. after the Points of the 
* 1 p . Writ are inquired into, which Judgment is not to 
de given, cut at the Inſtance of the many. 1 Mod. 
2 254, 255+ The 


— 


4 Dune am 


-The PlaintiF in 4 Aare Impedie muſt recover by flow che ar 4 | 

his own Strength; not by the Sede e * 68 

neſs. Nang lhiid. 38 60. 1g oben: 
He Buoy 2 Paige ; 


here tlie King or a. common, Perlar 
Impedit ſets forth à · Title, which is 1 95855 — tee. 


bare Suggeſtion, he ſhall not then fake Ty Go m_ fi 
2 1 to — the Defendant's Title. 


Where che Court will 
award a Writ for the 
King, and where got. 


N. 9 2 


ie * Preſonta- 
os may be traverſed, 
here not. 


P. - the 2 Aue * 
the Matter of Fact will bear it z b | 
muſt not deny the Preſentation . meh — there was à Preſenta- 
tion. Vaugh. 16, 1 

Ubere the Preſentation, and not the Seifin in Where in Grof is tr. 
Gtols, or App dancy, is traverſable. Der 
11, 5 13. And where che Seiſin in Groſs or Ap- 

ancy is traverſable. Did. 12. © 
It was ſaid by the Counſel,” That in a Query 
dt the eget ment onght- always to be alledged 
in him who hath the abſolute Inheritance, and not 
in any other. Cro. Eliz. 318. Cs 

Where a Preſentment is alledged in the Grantor Wher the Preſent- 
and Grantee, the Preſentment in the Grantor is only enankedes Loend.,.x non 
 traverſable, for that is the Principal. Go. Ei. 318. | 
7.44. See 3 Rep. 97. a. 98. 4. 

A double Uſarpation ſhall bind the King that he 148 Uſerpatien 
may not have a Lure Impedit ; for the King as to wy, © * 
the 4 _ no greater N — D 
common Perſon. Cro. Fac. 53, 54. But afterwards e 

this Judgment was vole 4 for this Cauſe, and ad- 1 * 0 
jadged, That two or three Uſurpations gains not 
ſach a Poſſeſſion upon him, but that he may Preſent on Avoidance, 
2 grant it. Go. 3 boy 15 Fo 3 * 

lurpations ſhall bind the Biſhop who ſuſſers urpation ſhall 
them, not his Succellors. Cro. Jac. 62 3. N. 6. g - — th _ 


Or. 


8 The preſentment to 
. in him who 
the Inheritance; + 


Where the Parſon. Patron and Ordinary are ſued, 1 
and the Ordinary diſclaims, and the Parton loſeth ao—— F fe 
by Default, the Plaintiff ſhall have Judgment to 
recover his Preſentation, and a Writ to the Biſhop to remove him, 
with a ceſſet executio, until the res | 1s determined between the Plaintiff 


* 1 Vangh. 6. i ee, e ee 

e Clerk is not bound to ſhew the Biſhop his < not 

Orders, but the Biſhop may examine him upon . bs Order. 

Oath, whether he hath Orders, or not; and as to 

the Letters Teſtimonial of his Good Behaviour and Sufficiency, the 
5 M Biſhop 


ao 
= n haha 
Hock not reſolved tieren, he | Diſtniber . 
un R T the Bi | 
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B. R. ma ſh Ins 
dictments, Sacre &c. 


3. R 
1 8 


Derivation of the 
Word. 


Tbe dun 1 1 
denad to quaſh IndiQ- 
| ants, On. 


nifes to Bir in 
cooks od or void, But 


leave the Party 
; Avanti of the Inſufficiency.iof 
NN Caſes they uſe to do, although . mou e e mens to 
be inſufficient, — where the Indictment is for ſome. Offence much 
prejudicial to the Commonwealth. | 
Jn the Caſe of Wells and Wells (Hit. 1658. B. S) 

„nr * it was ſajd by Oh Chief Juſtice, That a Sheriff that 
makes an ill Return cannot move to quaſh it, tho 
it was made upon a Miſtake; but muſt gake a bers, or elle he is to 

; be amerced. See Title Refcoug. 
© An lodictment may uaſh'd for falſe Lais, 


= * a Ide quiſhing or for having in it u. Ante ible Words, or Englif 
1 S for Defe& in the Form of it. Tim 23 
I | 


Indiftment of Forcible The Court will not quaſh an Indictment of 

er Vn. Frorcible Entry after a Verdict found upon the In. 

dicſtment againſt the Defendant, before hearing of 

both the Parties concerned in the Cauſe. (Mich. 23 Car. B. R.) For the 

Court hath regard to Verdicts, and will £ not at, them fruitleſs with- 
out very good * ſnewn. | 


r TC. 


. 
* OT 


44 


dant to demur unto it if he believe it tu be —1 ir, bur 


— : ad 2 
T5 > 6 of 
-- 0 | 
- 


ing the Deed how he came 


— — tO: — Bw Www aww 5H vv e ee  - 33S v7 


A Ly 
ts an [formation for ITAL 


r 


a l R 


ficient ; but it is otherwiſsof an-Indifenvrie. 
2 B. S 24 flat) t cem i i bels 1 


tions are u 8 
n e a Iles, wh 


W Se pꝛelcription. | 


Watt cannot plead a He we in An ke gu 
5 _Eftate-tail, or for Life, or Or Bf becauſe Pd © e Lie. 
no Man can have his Eſtate: For if Te- 42 
nant in Tail grants Tatus Saum, this is good during his 


| os and the Grantee may 3 _— and aver the Life of che: 


Tenant in Tail ; but he cannot plead by xj Eſtate. i Rep. 46. 4. 
6. Yan cannot preſcribe: in ha os 
ing in groſs. Cre. El. 763. pl. 1. Gro: 1 573 42. 3 ** 
ir Yan cannot ſhew a Ove Efae' without ſhew- 3 
i Gr Jac. 673. pl. 5. of the Deed. 885 


Lum. 8. A One Rae was all Ain the Lede, 

which ſhould have been, That Fc Lord in Fee of 4. . . 

the Manor, and all thoſe whoſe Eſtates he hath, have been in the Lord. 

have Time out of Mind had Common for their Te- 

"_ 2 2 oh a De it * 11 _—_ 
0 Perſon can preſcribe in a Oye Eſtate, but Te- None enant 

nant in Fee-ſimple.. Goldsb. 198. _ Fee _— 4 


2 Copyholder cannot preſeriba in a Lee Rav, A Colihaline conan 
3 206. 

It is not ſufficient to plead a One Eſtate of 4 4 Net fte cannot 
Thing which lies in Grant, unleſs it be by Induce- gong bb 9 


| neut only. Carter 3 2. 2 Mod. 144. See 10 Rep. 39. b. by induceinenr. - 


f Wiperi; 


091 206) Fl to fel. . % 56 


A Nee Efe t , * Pieſcription by a Tenant, wh 
„ 2 Eſtate, is naught; Law. 91. and how it 
Sue Eſtate of 
ained by Diſſcifin, 
t by meſne Aſſign- 


fi  __ 6tight tobe. Did. Nee, The) Reaſon why a 


as a Fee may; nor by Occupancy as a Freehold 3 


ments. 


Tied Covenant > © 
*. —4 in 1 in A. B. and ma S8. A4 Title ; 


another is good. Term 8 by divers , meſn 1 . 
the Term to the Defendant 


8 Man cannot -preſcribe. 


Man may -preſcribe K. 
erer eker, Rent, Advowſon,, Toll, Sc. 


Grant cannot be pre- 


tion. 


to the Poſſeſſion. 3 Mod. 52. Gro: Car. 3573. 


1222 me Etat. 
4 . - When; Whete and how, 2. Ke Eſdte is « 
ret 9 NN pleaded. g. Len oli. and where not. K 


Ca: 431 [+5 +4$ 172 175 „ 
o is de for Years, 


cannot be pleaded, is, becauſe a Tem cen be 
0 


EE A Man may plead a Se Eſtate in a Stra 
— 3 wa: becauſe he cannot know his Title: But he 

; plead a Que Eſtate in himſelf, or thoſe under whom 
he claims; for there he mult ſet forth the meſne Aſſignments. Lev. 190. 
n a Leaſe made by the Queen to 
„the Reverſion of the 
\ Cyances, and brings 
a Que Eſtate he hath 
by divers meſne Conveyances : Here the pleading of a Que Eſtate in a 
Term in another Perſon, under. which he doth claim,but is a Stranger, 
is good ; becauſe he is.not privy to the Eſtate and Conveyance of 2 
stranger: But to plead a Que Eftate in himſelf in a Term, or in ano- 


ther under whom he claims, is not good. 1 Lev. 19. 
\ by a Que Eſtate of 2 


but he may of 2 
but not an Advowſon. . Manor to which theſe are Appendant. 2 Mod. 144. 
a Thing that ties in. A Thing that lies in Grant cannot be claimed by 
72 a Sue Eſtate ditectly by it ſelf, but it may be claim 
ſcribed fox in a WeEfare ed as appurtengnt to a Manor by a Sue Eſtate in 
direQly oft ſell. the Manor. 1 Mod. 232. 2 Keb. 311. pl. 17. 

Where a Que Efate - Nn caſe of a Common or Rent, which paſſes by 
may be claimed by Dee0, Deed only 2 If the- Plaintiff ſhew a Que Eſtate, he 
n. muſt produce the Grant of it; but need not where 

be preſcribes for a Way: Becauſe it is but a Con- 
veyance to the Action, which is grounded upon the Diſturbance done 


a Term 


iger, 6 
cannot 


ww... 


E 


Guod permittar, 


Uod permittat is d Writ whe) lies againſt 0 
any Perſon who ereas a Building, tho' 2 — Preſter- 
upon his own Gꝛound; yet ſo near to the 
. Plaintifi's Bouſe, that it hangs over it; 

02 02 elle what be crecs becomes. a Nurance to it. 


ow to count upon the Writ of uod mittat, How to count upon 
5 Rep. 53, 5 — this Writ. 

A Pan erected upon bis own Ground a Houſe gud pitta: by 
ſo near the Defendant's, that it hung over three Saag ofcheReverſion, 
| Foot: The Man who had the Injury grants away the Ton aus. 

his Houſe; then he who erected the Nuſance grant-- 
ed away his z and held, that the diſtilling of the Water in the Time 
of the Grantee of the Houſe was a new Tort : So that the Continu- 
ance of the Injury by the Tort-Feazor and his Feoffee to the Prejudice 
7 another, ſhall be puniſhed by the Feoffee of the Houle. 5 Rep. 100. 

ION, 4. | 

(here a Son Upon Requeſt made (not kat a Where 3 Requeſt muſt 
Requeſt). doth not remove the Nuſance committed Nauf 9 remove 2 
by his Father, a Ruod permittat lies aint him. 

5 Rep. 1. 
See a Quod permittat proſternere muede ae | 3 
qie A. B. defund levavit, &c. Lutw. 1586. Who 9 


ſhall have it, againſt whom it lies, and where it 


ſhall be good. „ 
See a Count in a Quod permittat for! ſtopping , For  Ropping Up. of 
up of Lights. Latw. 1586, 1587. 3 


It extends not to the Alienee of an Aſſignee, 
er Statute of Weſt m. 2. cap. * Lutw, 1588. | Wefim. 2. tar. 24 


'(-414 ) 
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„* 


Quo Warranto. 


Franchiſes. 
See 3preſcription. ; 


* 


Here a Man uſurps, and makes uſe of 
any Franchiſe that he hach no Right 
unto, then lies this TUrit- of Quo 
Warranto, to ſhew by what Title he 
claims them. * | 


Quo Warranto, what. 


* 


Que rere upon Q Quo Warranto was brought for Vexation, upon 
8 forty-eight Points; and the Court being moved in 
cutor to bring a new it, did order that the Proſecutor ſhould wave that 
* inſiſt only on Qu Marranto, and ſhould bring a new one, and 
were therein infiſt only upon three Points, but that he 
might proceed to a Trial upon his new Qu Warranto, in ſuch Time as 
he might have done upon the old. (Hill. 22 Car. B. R.) To the end he 
— not be delayed in his Proceedings by bringing of the new 2w 

arranto. | | 


Abuſer of one Priel. . Ik ſeveral Privileges are granted in a Charter, and 
lege is 2 Forfeiture of there is a Forfeiture of the Charter, for an Abuſer 
the whole Charter. of one of the Privileges, and a Quo Warrant is 
brought and Judgment upon it, this is a Forfeiture 

of the whole Charter. Ry 
, Where an 8 By a Statute made 9 Aunæ, it is enacted, That 
LA by when if any Perſon ſhall intrude into, uſurp, or unlaw- 
to be exhibited, by fully hold any Office or Franchiſe in any Corpo- 
this. ration or Borough, then the proper Officer in the 
or Grand Seſſions in Wales,to exhibit an Information in the Nature of 
a 2uo Warranto at the Relation of the Perſon deſiring to proſecute the 
ſame, and who ſhall be therein mentioned to be a 
"2 Relator againſt ſuch Perſon ſo uſurping, intruding 


into, or unlawfully executing of ſuch Office or 


The Proceedings 
be thereupon, 


Franchiſe; and to proceed as in Caſes of Informations in the Nature of 
a Quo Warranto; and if ſeveral Rights of divers Perſons to the ſaid Of- 


fices or Franchiſes may be determined by one Information, then the 
Courts may give Leave to exhibit one ſuch Infor- 
mation againſt ſeveral Perſons to try their refpe- 


ive Rights thereto; and ſuch Perſon or Perſons, 
againſt 


May be againſt ſeveral 
Perſons. 


Queen's Bench, the Seſſions of the County Palatine, 


£©a a» a mia 


| 
; 
) 
; 


Speed that may be. 


| he ought to fay. nec earum aliquane. 3 Leon. Cafe 135. 


Nuo Warrantq: * 


againſt whom ſuch Informations in the Name of Whenl to plead, unleſb 


a Le Warrento ſhall be ſued, ſhall appear and pleaq 12, Court gives further 
of the ſame Term or Seſſions in which ſuch Infor- | 


mation ſhall be filed, unleſs the Conrt ſhall give furthet Time to plead 
and the Proſecutor ſhall proceed thereupon with the mol — 


That if u n a Trial the Defendant r Defen- - How Judgment to be 


— of Ouſter againſt ſuch Perſons, and fine . 
im or them, and that the Relator ſhall have his . Coſts to be on both 
Coſts of ſuch Proſecution; and if the Defendant be 
found Not guilty, he for whom ſuch Judgment is given ſhall have his 
Coſts againſt ſuch Relator. ITY) | 
That the (aid Courts may allow to each, as well The Courts may allow 
Proſecutor as Defendant, ſuch convenient Time — pr en Time to 
to plead, reply, rejoin-or demyr, as they ſhall femur: PP 
think "ap rea 8 "+ Wl 
Alo, That the Act for the Amendment of the OE fle 
Law made 5 Annæ, and all other Statutes of Jeo- N 3888 


f | >, of thoſe Statutes ſhall 
fals ſhall be extended to theſe u Warranto's, aun bis. 


It is not ſufficient for the Defendant to ſay in a , The Defendant muſt 
Yu Warranto, that ſuch a Subject hath a l N ee 
Intereſt to hold a Leet without making of any Ti- 


8 bs himſelf; for the Writ is Qu Warranto he claims them. 2 Leos. 
31. '# 8 

It is not ſufficient in a Quo Warrants for the De- How to plead in a 
fendant to ſay non nſurpavit libertates prædickas, but ent. 


In a So Warranto, 2 


A Preſcription to have free Warren in his Ma- Preſttiption os hive des 


nor, is good ; as well in the Lands of the Free- Warren in his own Ma- 


- | | nor, as well in the Free. 
holders, as his own Demeſnes. Co. Car. 3 11. pl. 2. folders Lands 2. bi. Be- 


n f eſnes. 
See the Statute of Quo Marranto with the Com- * Ser the'Srarure of Quo 
ment upon it in 2 I»ft. 494, 495, Ge. 18 cx, 


Where-ever any Judgment is given for the King, How the Judgment in 
for a Liberty which is uſurped, it is quod extingua- * © — 


r; and that the Perſon who uſurped ſuch a Privi- 


lege, libertat & c. nullatenus intromittat, &c. which When to be brought 
is the Judgment of Ouſter: But the e Warranto 585 Particular Per- 
muſt be brought againſt particular Perſons. 4 Mod. 611. 
But where it is for a Liberty claimed by a Cor- When againſt a Cor- 
. , "I poration. | 
poration, there it muſt be brought againſt the Body 
Politick, in which Caſe there may be a Seiſure of 


the Liberties, which will not warrant either the Seiſure or Diſſolution 
of the Corporation. 4 Mod, 58. 


How 


* 


416 Quo gotarraiito.” 


For Pleas in Quo Mur. How to plead in Duo Warranto's and to Informa. 

ray Wann tions = 155 Nature of Qu Warranto's, and mu 

Years. 8 - Matter gory nt Latch 45, 46, 47. See allo 
| ilm. from 137. b. to 152. 4. My 


Razure, See Deeds. 


Recital and Milretital. 


\ 


Amendinent. 
Scee Evidence. 
Jkokail. 


— 


A Recitel, what. * Recital is the makin mention in a Deed oz 
; e of ſomething which hath been done 


Where a . mi Tf a Statute be miſrecited in pienling in a Mat 
— by hegcings of ter which goes to the ground of the Action, which 
Feofails, is brought upon the Statute ; it is not helped after 

a Verdict by the Statute. of Jeofails ; but if it be 
miſrecited only in a circumſtantial Matter, and which goes not to the 
ground of the Action, it is helped after a Verdict by that Statute. (Irin. 
1650. B. S.) For the Statute helps only Matters miſpleaded in Matter 


of Form, and not Matters of Subſtance. See Title Pleas and Pleadings. 


Nul tiel Record is no Plea to a general Act which 


1 oct Ad is miſrecited; becauſe the Judges are bound to take 
miſrecited. ns 1 it, "and the Party ought to demur. 8 1 
27. b. 28. 4. 
8 The Recital of one Leaſe i in anather is not a ſuf- 
eci aſe 
1 hs Taff. ficient Proof that there was ſuch a Leaſe as is recited, 
ent Proof that there was Paygh, 74, 75. without producing of the Grant or 


2 Inrollment. 2 Lev. 109. 


Jf 1 by my Deed recite that I am n poſleſs'd of 


Where a Recital in a 
Deed ſhall be binding. an Intereſt in certain Lands, and aſſign it over by 
WO Deed, and am bound in a Bond to — all the 
Agreements in the Deed, if I be not poſleſs'd of ſuch Intereſt, the 
Condition is broken. 1 Loki 112. Caſe of on And as a Recital of itſelf 
is nothing, yet being joined, and conſidered with the Reſt of the Deed, 
it is material. Vid. 


4 a2 Poker 


2 _ 


S ”. DV VB Cope. con LM 


1 


hs * 


21 


1 if 1374; -4 
. i 


mon Pleas, is entred ſpecially, viz. the 


Annen and Wilrecieat. 
4 ower· may be xx executed, though th 
"in Bob made bf the Power in the 8550 for tha 1 — 


Execution thereof. 1 Lev. 1 


A Opatit of bf « ReverBon tas Len Leaſe miſheced,an 5 „ r 23 


3 


yer holet good. Bi 1 E N 
"The Recital of « Leafs in a Deed of Releaſe. i et. 


good Evidence of a Leaſe'a gainſt the Releaſor, wo Releaſe is gt. 
thoſe who claim under bit, Mod. , 4. 
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[Becogniza 


. d=: Gaby a seront. a 
nn! . ingo : : fm 
| 25 Ser ©) 
5 . Scire Facias. 
Ome are fo2 Debt, and te ppenr at Sel⸗ 


Recognizatice, what. 


ſions oz Alſizes, and ſome 0 Ball. 


A Recognizance of Bail . into in the com- How a Recogaizance 
"re bound of Bail is enter'd in the 


to pay a certain Sum of Money, if theiParty Gon- TEL ONT 


demned doth not pay the Condemnation, or ren- 

der his Body to Priſon ; but a Retognizance entred into in this Court, 
$entred generally, viz. that if the Party be condemned in the Action, 
he ſhall. render his Body to Priſon, or pay the Condemnation, or the 
Bail will do it for them. (Paſeh. 23 Car. B. R.) This is according to 
the ancient Cuſtom and Practice of each Court, who always keep up 


to their uſual Forms, for without Obſervation of Methods and Forms, 
there would be nothing but Confuſion. 11; 


4 Recognizance entred into by Bail was 'order- A. Recognizance en- 
ed by the Court to be amended. Cro, Fac. 272. pl.5. SECT: oy 
-ARetognizance for Money Tent, may be taken 
by the Chief Jaſtices at an Time in Vacation: And — for. 4 
althongh it is not a perfect Record until entred up- | 
an the Roll ; yet when enter'd; it is a Recognizance' 
from the Grit Acknowledgment, and un, Perſons and Lands from 
tat Time. Hob, 196. fic; 
4 Recognizance to appear at Aſſzes or $6ions may be taken by 


any Juſtice of the Peace. | , | Nod . 1 
12 2 ; 38 ; "Y PE NE Dow 


A Tower max be well 


e Lan cgi 24 
OT t" 

a Ss. Fa, is the proper Proceſs u > F Recogni- 
nce. in Chancery, and upon a 855 or two 
ichils,. returned and a 4 thereupon, the 
8 Execution is an See Cro. Jac, 3. N. 3. 
Upon an Execution — a R 
hat Debt, if the Land be extended too high, the Plain. 
tiff may at the Return of the Writ come into 
Court, and pray, That*the Extenders may retain it, and that he may 
have Execution of their Lands, and this within the Equity of the Sta- 

tute of Adlon Burnell. Cro. Jac. 12. pl. 16. 
Tahether the Lands of the Bail are bound from 
8 = 1 the Time of the Recognizance entred into, or the 
with the Recognizance. Recovery of the Judgment * the Principal, 


bt will. lie UPC 


well argued, but not reſolved. Co. Jac. from 445. 
to W the” P | 
Recopd. 
| Fee Amendment. 3 


. 


| Ecoids are reſtratned to the Rolls of ſuch 

Courts only as are Courts of Recozd, 
6 ndnd not to the Rolls of inkerio Courts, 
any other Court which do not pꝛoceed 


0 4 - 
a , 
R * ad 478 
Records what 
, „ 
- * 9 = 
HP = 


| Secundurd Legetn & [NY 5 nem Angliz ; and if Recozds, belng the 


Rolls 02 Pemozfals ot the Judges of *he Courts of Recozd, impo2t in 
themſelves ſuch incontroulable Qerity, * ther admit of no Aver- 
ment to the Wan Co. Litt. enen St 5 

d, Trin. 


After « Revecerw . Ju the Caſe of Dallington * Shepper 


LEEDS 1657. in a Writ of Error. By Glyz Chief Juſtice, | 


before it can be 4. If after a Revocet#r niſ is pronounced by the Court, 
_ and the Record is amended by Order of Court, the 
Record ought to be read again and opened before 


it can 5 a ne; z and this was ſo done in this Caſe, by Twiſden of 


Counſel for the Writ of Errox. - , 2 
' There a Record tranſmitted by the Chancery 
TY * into B. R. may be remanded into the Chancery. 


Cory. | ; Ibid. 27. 
= 2 Halen 


' Recognizance! / 
pod a. Recognigs op. Statute, ſhall be dit 
; Hhargad | when ſa * Wehn 230. 


nizance for 


Ms Dal rr. e r 


err 


an aw 


| cannot be taken by Parcels, | 


not for undue Practice or Misfeſance was certified 


the Court is preſents, always ought to be in the Pre- 
ſent Tenſe. Lid. 39. | the Preſent Tenſe. 


VVV 

iq Habeas Corpus is not a Record until it is re- 
K 

but before it be filed it may. (Hull. 21 Car. B. R.) | 


Vide mes. 5 SIS, 1 
the Writing or Form of a Letter in a Record , If« — 1 Record 
how rhe 


he doubtful, ſo that it may be taken either for one . ern 


ter of another Letter, the Court will conſtrue iet 


w ſtand for that Letter, that is for the maintaining and upholding of 
| the Record, and not for that Letter which will go to the making of the 
Record erroneous and naught, at res mis valeet qua pere. (Hull. at 


(ir. B. R.) For the Law doth delight to maintain the Reality and Being 
of Things, and favours not the Beſtruction and nullifying of them; 
and therefore if a Record be ſo penn'd, that the Words may receive a 
double Conſtruction, one to make the Record good, and another to 
nike it erroneons, the Court will interpret the Words that Way, 
that will make the Record good, and not that Way which will make 
it erroneous, for ſuch Interpretation is more for the Advancement of 
Matter of Record muſt be proved by the Re- How Matter of Record 
cord it ſelf, and not by Evidence; for no Iſſue can ans 

be joined upon it to be tried by a Jury, as it is of 5 
Matters of Fact. (21 Car. B. R.) For the Credit of a Record is greater 
than any Teſtimony of Witneſſes; but if the Jury do know there was 
ſach a Record, they may find it though it be not produced. 


A Reco2d certified out of an inferior Court upon 1 


1 Writ of Error brought, is not ſaid to be in this if. * > —Nepp 
Court to be proceeded upon before it be entred . W in 


here, or be in the Office, altho it be ſhewed there. 1 *: © #510 be proceeds 
(21 Car. B. R.) For before it becomes a Record of 
this Court, this Court is not poſſeſſed of the Cauſe. £2 
A Reco2d ought to be pleaded intire, that is, the Ie muſt be pleaded in- 
whole Record, and not Part of it, with an inter did EE Ine Yor- 
die, in reference to the Record, and ſo ought a | 
ſpecial Verdict to find a Record, unleſs in caſe you plead a judgment, 
or declare upon a Judgment in a ſuperior Court; for there you may 
fay that the Plaintiff recuperavit againſt the Defendant generally, but 
in caſe of Proceedings in a County-Court, there all the whole Pro- 
ceedings muſt be (et forth particularly, for that not being a Court of 
Record, every Proceeding therein is traverſable. (Mich. 22 Car. B. R.) 
For Part of a Record taken by it ſelf, is not the Record, for a Record 
— it is an intire Thing, except in the 


Caſe gy 1 ES Ne | WE 
(here the erdi& which was ſet afide only iQ ſer cer. 
for the Inſufficiency of it in Point of Law, 5 HOW 2h * 


* 


38 Parcel of the Record, as well as the laſt Verdict. 2 Saund. 254. 
The Record of the Court of an At made by d cen 48 md. 
in preſenti; muſt be in 


Paſch. 


„ 
an it cannot be amended, ;, Record 


r 
TY 


: XS 


Record amended after Paſch, 1639. The e a Record tc 
Dequgrer, diſcontinue”. amended after 2 Demurrer to the Record ,was oh 
continued; for then it Was as if * Demurrer: 


a Amendments of a For Amendments of Records, oe the Starnnger 
cords...., 8 H. 6. cep. 15. and 27 H. g r. 36. f 


The ent will not The Court; will not ſupply a Blank left i in a Ri. 
A 7 wr cord to make it perfect, when before it was defec. 

tive. ((Mieb.: 22 Car. B. R.) For this were for Op 
Court to make a Record, which is not their Office to do, but to ju 
of them, and hy ſo doing the. Party that might take Adyantage of t 
Helect of the; Record,” wouldthereby be eprived of it, which the 


Court will be no Cauſe of. 
Ehe Court, cnld not take the Record of the 


The Revd" aj B Return of a Mendemus. off the File, though both 
File, though both Par- N conſented, not knowing of any Precedent 
ties conſenf l.. it ; but they made a Rule that the Record ſhould 
be daſhed 1 in the Nature of a Cancellation. 
1 0.2 Þ IT TOM See Raym. 69. r Dam ö . 
— Where ebe Coure will _. Where the = takes A without pleading 
„ a Record in the ſame. Court although not entred 
e 1 15 on the ſame Roll. 3 3 Lol 219. * C. B. 
the Court will If the Record of the Iſſue made up ready for the 
give" Leave' to mn « Trial of the Cauſe be defective in ſome ſmall Thing 


Record, and where not. 
which may be well amended without defacing of 


the Record; the Court upon a Motion will give the Party Leave to 
amend the Record, if he will pay Coſts to the Defendant, although it 
be entred for Trial; but the Court will not give Leave to amend if it 
cannot be done without defacing and much altering of the Record. 
(Mich. 22 Car. B. R.) For the Records ought to be plain, and fairly 
written, that there may no Queſtion ariſe how, they are to be read. 

175 The Court will not make Application of a Re- 
The Parry” or . cord 57 A to the Matter for which. it was pro- 


Counſel muſt make th 
Application of « Record. .duced, for the Benefit of the Party that doth pro- 


do it. (Paſeb; 23 Car. B. R.) For if the Court ſhould 
Fo it, it would be for them to act the Part of Counſellors, and not of 


Jadges, which they ought not to do. 


1 fa Re. -'/ 'A. Tranſcript of a Record, which Record was 
A Tranſcript of a Re- amended in the Common Pleas, ma by Loave of. 


cold dende in b. & * 
may 1 Le of Court this Court upon Motion, be amended. here by a 


be amended in B. K. Clerk of this Court; but without Leave of the 
Court, nor. out of the Court, it may not be done. 


(Pk. 23 Ce: B. R.) For a Record cannot be amended without a Rule 
of the Court E upon Motion, which is called the Leave of the 


Court, for the Court ſpeaks by their Rules. 


The Judges cannot judge of a Record given in | 


ese Ren conver Evidence, H the Record. be not ſab pede fil, that 


ic be exemplified. + is, exemplified under Seal; but a Thes may find a 


: Record, although it be not fo, if they have a true 
Ad. 4 Copy 


duce it, but the Party himſelf or his Counſel muſt 


FE 

Copy proved to them, or other Matter given thent”- But a Jary may find 
ee been o. kde 2 believe nhalt Exemplifice- 
that there was ſuch a Record. (Paſeb. 23 Gar. B. R 9) 
for the Judges art to judge only de exiſteatibus &- apparentibus, but the 
jury arè induced in their Conſciences by Things given in Evidence 
en | probable. far the moſt Part; and accordingly they give 
their Vergil. n enen 2109 N. 8 Bo. 
Ik a 19 55 be remeved into this Court by a Mifake of. Counſel in 
Writ of Error, and the Defendant's Counſel in the ers ene rg 
Writ of Error.doth not open the Record right as it tif in 2 Writ of Error. 
js, unto the Court; this falſe opening of it haf 

vot de pre judicial to the Plaintiff in a Wie of Error, but he may af- 
terwards by opening of it right reQifie: the Miſrecitals. (Tri. 23 Car. 
B. R) And in fuch Cafes the Court. will have Copies delivered to 
them, and if they (ce Cauſe, have the Record openly read, that they 
wide of if. 5 9 5 e 


4 Reto may be cantredictory in Appearance, 


22 


0 Caſ, be QA e contradi- 
relpedts the Reality of Things than outward Appearances. 
A Recozd that is razed (if legible) remains a good ag 
ecard notwithſtanding the Razore in it; yet he 4 Record chat ia razed 
that razed it, is not to go unpuniſhed for his Of- . * . 
fence. Mich. 1649. 


18 CC 220200 | 

Apparent Faults and Miſpriſions of the Clerks +. Faults of Clerks in 
only in Records removed out of inferior Courts in- Ned 8 
to this Court, are adjudged now to be amendable able in 3. 8. 
here by the Statute of Jeofails; (Irin. 23 Car. B. R.)) 
hut. not other Faults: or Errors in them. See the Statute. 
Neither a Deed inrolled or a Decree in Chan- 
cry inrolled are Records, but it is a Deed and a 
Decree recorded. (Mich. 23 Car. B. N.) For a Re- 
cord of a Court is made up in the Proceeding in | . 
ſome Cauſe proceeded in in that Caurt; and there is a great Difference 
betwixt a Record and a Thing recorded; for though every Record be a 
Thing recorded, yet every Thing recorded is not a Record. | 
gen a Record is to be read in Court, the _ 
Counſel at the Bar ought to open the Effect of the „nec mult open 
Record after it is read by the Clerk of the Court, by 


read: [But the Court 
the Cuſtom of Practice; yet the Court may ſuffer A 
it to be read afterwards if they pleaſe, and aſeer 
reading it is then by Rule of Court made upon the reading, ordered 
to be ſet dawn for a Cancilium. Hill. 23 Car. B. R. 
There was a Rule of Court made, That every rer. 
Attorney of the Court ſhall enter the whole Record Ten ter che Til 
upon the Roll after a Trial had in the Cauſe before | 
the next Term after the Trial ſo had, upon pain of twenty Shillings; 
to be paid by every ſuch Attorney that ſhall not do it, towards the 


Deed inrolled/ and De. 
cree ia Chancery no Re- 
_ cords. 


Relief of the Poor. (Hill. 1649. B. S.) That the Record may be ſpoken 
to the next Term after a Trial, if there be Cauſe 3 which cannot be 


done 


[Yol. 2.] 3˙P 


FTF 
done until the Record be perfected, and ſo by the not perfeRing of it 
the Client is delayed; but there is now an Act of Parliament made 


« 


4 & 5 W. & M. to this Purpoſe, to which I refer the Reader. 

A A Recon cannot be removed by a Writ or | 
© A Record cannot be. Error, until the Judgment in that Record be en 
removed by Writ o 5 ö | 4h * 236 01 | 
Error before Judgmear (Paſcb. 1650. B. S. 12 Mai.) For till then the Re. 
entred., cord is not perfected; the Writ of Error likewiſe 

1 ſays, Si judicium inde redditum ſit tune recordum G 
proceſſum predic. cc. eee 
ml | By Rolle Chief Juſtice, It was the ancient Cy. 
IE mw THE ſtom to enter the Record of the Cauſe. before the 
Cauſs was carried down Cauſe was 7 down A. the Pony to Ne tried, 
to be tried. (the Writ of Ni, prius being a Tranſcript thereo 
1 _=_ NN e py this Courſe p found 18 be inconvenient, a) 

wins + +. ©, .-,, cauſe it could not be amended after the Entry of it, 
and therefore now they uſe not to enter the Record of the Cauſe be- 

fore the Trial be paſt ; and therefore he ordered a Rule to be ſet u 

in the Office, That if the Trial do not proceed at the Aſſizes, at whi 

the Record was carried down to be tried, and the Plaintiff will ca; 
it down again, that he give the Defendant new Notice of the Trial, 
and ſo likewiſe is the Defendant to do where he intends to try the 
- Cauſe by Proviſo, that the adverſe. Party may not attend with his 
Counſel and Witneſſes to no Purpoſe. Trin. 1651. B. ws. 
Ik a Record comes once into the King's Bench 

Where a Recor? by a Writ of Error, the Record it ſelf never goes 
comes to the Kings 1 6 f | 
Bench, it ſhall nor go Out again: But a Tranſcript of it may go tothe 
out again. Houſe of Lords upon a Writ of Error. 

How Records are no, This Court will now amend a Record (upon the 
amended in this Court Return of a Certiorari) which is removed out of an 
COT OE of other inferior Court; and they will alſo amend a Record 

FE which is removed hither out of the Common Pleas 
by the Record of that Court brought into this Court, if they ſee 
Cauſe : And ſo they will do a Record removed out of the County- 
Palatine of Cheſter, &c. But formerly they would not amend Records 

Arbe ef ie ts; of inferior Courts, neither did they conſtrue 
tends to inferior Courts. the Statutes of Jeofails to extend to them : But the 

Law in both theſe Caſes is now altered by the Sta- 
tute of 4 & 5 Anne, For Amendment of the Law, 


. 
. 


| {fs ae But if the Tranſcript of a Record be falſe, the 

of a Record upon a Wrie Court will, upon a Motion, order a Certiorari to 
of Error from an inferior an inferior Court, to certifie how the Record is be 
Court ſhall be amended. Io: And if it be upon a Writ of Error out of the 

And how upon a Writ Common Pleas, then they will grant a Rule to bring 
Ae of the Com the Record out of the Common Pleas into this 
7 1 Court; and they will then order the Tranſcript to 

be amended in Court, according to the Roll in the Common Pleas. 


SPE eu ar; e herons 


cd CD > 43} CD ad tw bs CD 


4 
"I 


- 


1 "Baron and #Feme.56 
e Conveyance. 


Ecovety, which is in Latin Recuperatio, id 
eſt, ad rem per injuriam extortam ſive deten- Recovery, what. 
tam per ſententiam judicis Reſtitutio. Co. Litt. 


| 154.2. „ Na An hey 6 
Put the Recovery intended here is fictio juris, o | . 
a Conveyance by Content, uſed fo2 the better Aan. | Common Recovery, 
rance of Lands upon any Man, wherein the Rec. 
very fn Ualue, the 11 RKecompence to him 125 
who lofeth the Land, is but a Fiction in Law; and this Recovery bp 
Conſent is now become a common Aﬀurance, upon which Ales may be 
limited and raiſed. 1 Rep. 15. b. 4271 | 1 


% 


Although the Recompence in Value is one main. Recompence in Value 
Reaſon that a Recovery bars, yet it is not the ſole 1 — 
Reaſon, for Recoveries are favoured, they being 
for the Preſervation of Eſtates, and become the common Aſſurances of 
the Nation, and ſhall not be taken ſo ſtrictly as real Recoveries are. 

Where ſuperfluous Words in a Common Reco- , | 
very ſhall not hurt it. 2 Saund. 96. W 
1 That — Recoveries are greatly favoured ;, Recoveries favoured 

W. „ | 7 Potts 

A Recovery of Lands in a County-Palatine at . Weſtminſter of 
Weſtminſter, is void. 1 Saund. 74. becauſe out of Linkin che 
the juriſdiction of the Courts at Veſtminſter. e eee 
A Recovery cannot deſtroy a Thing executory, Cannot deltroy a Thin 
which doth depend upon a Contingency. (Paſch. TY 
24 Car. B. R.) - Becauſe it was uncertain at the Time of the Recovery 
ſuffered whether it would ever be or no ; and a Recovery cannot work 
upon ſo remote and uncertain an Eſtate. ö 
A Recovery with ſingle Voucher is to bar the _ Who is barr'd by a 
Tenant and his Heirs,of ſuch Eſtate Tail only as is Vans. fngie 
then in him, and to bar others and their Heirs, of | 
ſuch Eſtates as they have in any Reverſion expectant, or Remainder 
dependant upon the ſame; and alſo of all Leaſes and Incumbrances de- 
rived out of ſuch Reverſions or Remainders. Noy 81. | 


A Recovery 


— \ ö 8 ( 


a” = 
. Who is brd by a 2 Recovery with double Voucher is to bar ths 
Recovery with double firſt Vouchee and his Heirs, of every ſuch Eſtate 33 

1 at any Time was in him, or in any of his Anceſtorz; 


and alſo all other Perſons, of ſuch Right to a Reverſion or Remainder. 


as were thereupon at any Time. ex _ or dependant ; and of ali 
Leaſes, Charges and Ingumbradces derived gut of any ſuch Reverſion 
or Remainder ; and the fame will be à perpetual Bar of ſuch Eſtate 
' whereof the Tenant was then ſeiſed in Reverſion or Remainder ex- 
pectant or demandant upon the ſame. Ney. 81, 82. 
>. a A Becaverp with treble Voucher is to make 3 
Vouther fl v perpervsd Perpefusl Bar of the Eſtate of the Tenant, and of 
Bar of the Tenart's every ſuch Eſtate of Inheritance as at any Time 
Eſtate. | had been in the firſt or ſecond Vouchee, or any of 
| 33 them, Or : either of their Anceſtors, whoſe Heirs 
they are of ſuch Eſtate; and as well of every Reverſion thereon depen. 
dant, as alſo of all Leaſes, Eſtates, Charges and Incumbrances derived 
out of any ſuch Reverſion or Remainder. - Mid. g 29. 
Ni is not neceſſary. for the Judges to examine 2 
Judges need Core Feme Covert, when ſhe joins with her Husband to 
| when ſhe Joins with her ſuffer a Recovery of her own Lands, becauſe it ſhall 
b ber can « Recovery be ſuppoſed ſhe doth it freely and voluntarily 
bor the Law. uſeth to make the beſt Interpretation 
of Things x yet it is prudential to do it, becauſe it may fall out that 
the Feme may be brought by Fraud or Force to do it, and the La 
doth not favour the gaining of Eſtates by Force or Fraud. Trin. 1651. 
B. S. by Rolle, and he ſaid that he uſed to do it. : 

Ly . +. , Arommon Recovery is by Uſage and Cuſtom 
done Addtance ot become the common Aſſurance of the Nation. 
the Nation. 5 Rep. 40. b. and is a Conveyance whereupon Uſes 
| | may be limited and raiſed. 1 Nep. 14, 61. 2 Ry. 
74. 4. Neither Thall it be reverſed for Infancy. See Title Etroz, In- 


nm No Condition or Limitation, be it by Act exe- 
x Nothing can. ber cuted, or by Limitation of an Uſe, or by a Deviſe 
ſuffering of a common in a Will, can bar Tenant in Tail to alien by Com- 
Recovery. mon Recovery. See Litt. Rep. 234. ſuch Condition 


is void. © 


. 
- 


What Remedy the [ Hhere a common Recovery is ſuffered, the Re· 


Recoverors have to re- a R 2 W | | | x — ; 

ir Rents, Ser- COVerors, their Heirs and Aſſigns, may diſtrein for 
view 28 ; Rents, Services and Cuſtoms, and make Avowries 
7 . 8. cap, 4. ſect. for the ſame, as thoſe Perſons againſt whom ſuch 
. Recovery is, ſhould have done, if the ſaid Recovery 


had not been; and ſhall recover their Coſts and Damages. 7 H. 8. 


A 8 | 
Termors and Tenne . All Termors and their Aſſigns, and Tenants by 
by Statute and lege Statutes and Elegit, ſhall enjoy their Farms and 
ball enjoy their Eſtates Eſtates againſt all Recoverors upon feigned Re- 
againſt all Recoverors. wy coveri : Jn BT | 
| 21 D, 8. caps 15. * es. 


YE The 
4 


1 Recovery, 

Che Party Who ſuffered the Recovery, died the 
zrſt Day of Mzchaelmas Term, between five and fix 
in the Morning, upon which Day the Recovery was 
' ſuffered ; and adjudged good. Shelley's Caſe, 1 Rep. 


from 93 · to 106. b. | 
To every Recovery there muſt be a good 
nant to the Precipe, or elſe it is void. | 
Ubere a Recovery was produced in Evidence, 
the other Side inſiſted to have a good Tenant to 
the Precipe proved. Cur. contra, For it ſhall be in- 
tended that there was a good Tenafit to the Præcipe; 
and if it were otherwiſe, the Proof muſt come on 
the other Side. OY: 455. 1 
q Tenant to the Precipe pendente placito before 
judgment is well enough. Show. Rep. 347. 
Judgment given for Tenant in Tail to have 
in Value, is a Bar to an Eſtate Tail, although no 


Te- 


Recompence be rendered in Value, &. 10 Rep. 58. 4. 


the other Side, 


_— 
The Party died the 


fame Day that ehe 
covery was had, 
good. | 


9 | 


There muſt be a good 
Tenant to the Præcipe. 
To every Recovery it 
ſhall be intended - 4 
there was a good Tenant 


to the Precipe, till the 


contrary be ſhewn by 


ID 
* 


Tenant to the Pritipe 
before judgment, is good. 


A Judgment to recover 
in Value is a Bar co an 
Eſtate- Tail. 


Ibe Recompence in Value goes only to them who vouch, and have 


Loſs. Plow. Com. 5 14, +515. | 
Recoveries ſuffered by Tenants for Life, Tenants 
by the Courteſie, and Tenants in Tail after Poſſi- 
bility of Iſſue extinct, by Colluſion, ſhall be void as 
to a Remainder-Man. 

Tenant for Life, Remainder to his eldeſt Son in 


Tail, Remainder to his ſecond Son in Tail; a Pre- 


pe is brought againſt Tenant for Life, and the eldeſt 
Son, (Note it ſhould have been brought againſt Te- 


nant for Life, and then the Remainder-Man ſhould. 


have been vouch'd) and they ſuffer a Common Re- 
covery vouching the common Vouchee; this doth 


Covinous Recoveries 
by Tenant for Life, &. 
made void as to a Re- 
mainder Man. 

14 Eliz. cap.8, Sect. 2. 


Tenant for Life, Re- 
mainder in Tail, a Pre. 
cipe is brought againſt 
them, and a Recovery 
had; this binds neither 
the Iſſue in Tail, nor 
Remainder- Man. | 


not bar the Intail, 


nor the Remainder, neither are the Iſſue in Tail barr'd by it. Cro. Eliz. 


670. pl. 26. 


A Fine and Recovery of Ceſtuy que Truſt ſhall bar 
and transfer a Truſt as it ſhould an Eſtate at Law, 
if it were upon a good Conſideration. Chanc. Rep. 49. 


Tenant in Tail mortgages for Years, and after- 


wards marries,and ſuffers a Recovery for his Wite's. 


Jointure z this Recovery ſhall enure to make good 
the Mortgage, though deſigned only for the Mar- 


nage Settlement: So alſo in the Caſe of a judgment; 


Where a Recove 
ſhall bind a Truſt. 


Tenant in Tail mort. 
gages for Years, and 
after ſuffers a Recovery 
upon another Occaſion ; 
this ſhall enure ro make 


good the Mortgage. 


for a Recovery ſhall enure to make good all his precedent Ads. Chanc. 


Rep. 120. ; 


Al Recoveries againſt Tenant by the Courteſie, 
Tenant for Life, Tenant in Dower, and Tenant in 


Tail after Poſſibility, of any Lands whereof they _ 
are ſeiſed, ſhall be void againſt thoſe then in Reverſion. 10 


[7 2. 5 Q 


All Recoveries egainft 
Tenant for Life, @&c. 
ſhall be void. ; 


Rep. 45. 4. 


The 


926 


Fut where Tenant for 


Life vouches Tenant in 
Tail, they are good. 33 
14 Eliz, tap. 8. 


The three Incidents 


to Recoveries, which 
cannot be reſtrained by 
Condition ot Limitation. 


Fitſt, Dower. 


Recovery,” i 

The Statute of 14 Elia. ech. 8. doth, not extend 
to preſerve any Reverlion or Remainder 1 expecta c 
upon an Eſtate. Tall, where Tenant for Life is in 
pleaded, 
45. 4. 


The three inſeparable Incidents to an Eltate- Tal 


- J 1 


Secondly, Tenant by Courteſie after Iſſu. 


Thirdly, To-bar the Intail by a Recovery or Fine to bar Ines. 


May be reſtrained 


from diſcontinuing. = 


The Recompence in 
Value goes to the Iſſue 
in Tail, not him in Re- 
mainder ot Reverſion. 


Where a Recovery 
binds not an executory 
; Deviſe, LES 


A Recovery ſhall not 
bar @ Rent granted by 
Tenant in Tail; nor a 
Rent annex'd to a Re- 
verſion. A 


Bars only where there 
is a Privity in Law. 

Not an Heir who 
claims by Purchaſe. 


A good Tenant to the 
Precipe ſhall be intended, 
until the contrary ap- 
pears. 


One vouch'd who had 
no Title, and good. 


PI 
# 64 ws 


the contrar 


But Tenant in. Tail may be reſtrained from dif. 


continuing in Fee or in Tail, or pur Auter Pie 


10 Ke. 38-43%... | | 
The Recompence in Value is the Reaſon of the 

Bar by a Common Recovery againſt the Iſſue in 

Tail: But not as to him in Remainder or Reverſion. 


_. A Recovery binds not an executory Deviſe; be. 
cauſe the Ground of this is the Recompence which 


extends not to theſe Eſtates, .Lutw. 1224, 1225. 


"Noz where Tenant in Tail grants a Rent, and af. 
terwards ſuffers a Recovery ; the Rent which was 
in eſſe ſhall not be barr'd by this Recovery, no more 


| ſhall a Rent annex d to a Reverſion, though the 
Reverſion be gone. Cro, El. 792, 793. pl. 36. 


4 Recovery bars only where there is a Privity 
in Law, as he in Remainder or Reverſion. Carter 5. 
It ſhall , not bar the Heir who doth not claim by 


Diſcent, but as a Purchaſor only. Mich. 9 V. inter 


| Ne Recovery there ſhall be in- 
tended. to be a good Tenant to the Præcipe, until 
ontrary be ſhewn on the other Part. Lutw. 15 49. 
Tenant in Tail makes a Tenant to the Præcipe, 
who vouches a Stranger, who vouches the Tenant 
in Tail, who youches the common Vonchee ; this 


is a good Recovery, and ſhall bar the Eſtate- Tail, and all Remainders 


over. Page & Hayward, Paſch, 7 Aung. 


> to plead @ Wit Tl P mt pos no FE 
How to plea Tenant in a Common Recovery became a Tenant; 


of Entry brought. 
againſt A, B. then 


Way is to plead how he became Tenant. og 12 

It was a Doubt by 9 Eliz. That if there was a 
Tenant in Tail, Remainder for Years, and Tenant 
in Tail ſuffers a Recovery, whether the Leaſe for 
Years be barr'd or no? Becauſe it was ſaid, That 


3 


"Tenant in Tail, Re- 
mainder for Vears, ſuffers 
a Recovery, it bars the 
Remainder. 


It is not neceſſa 


. 
Aa 


24 11 01 nag 7 : 4 
always to alledge how the 


but to ſay,” That a Writ of Entry was brought 


1 eee Of 4811 3383 Tang? 6 * 72 
Tenant of the Freehold. Lutw. 1549. But the uſual 


+ % 


no 


and he vouches Tenant. in Tail. 10 Ry, 


 Toſkice : The conſtant . Experience hath been, t 


NY 1 | Recovery. 
no Recompence can go to this, 


d. 2 Lev. 30, 31. 1 Mod. 110. 


being a Chattel. But 


by Hale — 
bat this Leaſe ſhall be 


| . 
No Eſtate-Tail in Poſſeſſion is preſerved by the Wbt Eſtates-Tallare 


Statute of 34 H. 8. cap. 20. only Eſtates Tail created bee by the Statute 


| by Letters Patent, or where the Eſtate-Tail is of f 34D. 8. t. 20. 


the King's Proviſion, and not where it is of tbhbe 


Gift or Creation of a common Perſon without the King's proviſion. 


1 Rep. 15. 4. b. 52. 4. There the Iſſue and Remainder ſhall be bart d. 
Mor, Caſe 344. for it binds all Perſons until it comes to the Crown. 


7 


Moor, Caſe 466. fol. 349, 449. 


* 


Chat after the Death of ſuch renant in Tail a- 


not hurt che Heir ia 


guinſt whom ſuch Recovery ſhall be had, the Heir 
in Tail may enter and enj oy the Lands ſo recover- 
ed according to the Form of the Gift of Intail, Non 
e the Recovery. Sed. 2 

Common Recovery againſt Tenant in Tail 
binds not only his Iflue and the Remainder, and all 
Leaſes, Charges, &c. granted by him in Remain- 
der, but alſo the Reverſion, and all Leaſes and 
Charges granted by him in Reverſion. x Rep. 62. ö. 
63. 4. 52. b. Although Recoverors were Strangers 
to the Indenture, yet their Eſtate was ſubject to the 
Uſes of it. 2 Rep. 77. 4. . 

A Leaſe for Years made by him who after ſuffers 
a Recovery, is good, and ſhall not be defeated by 


the Recovery; but otherwiſe where the Recovery is 


by a good Title. 2 Leon. Caſe 89. fol. 65. 

It is a Rule, That every Stranger to a Recovery 
may falſifie if he came not in pending the Writ 
againſt him againſt whom the Recovery was; for he 
annot have Error or Attaint. Cro. El. 284. pl. 1. 

Common Recovery was reverſed for Infancy. 
ME. 32096077 Y 

A Guardian was allowed by Order of the Court 
to an Infant, that a Recovery might be ſuffered a- 


gainſt him as Vouchee, and he was brought into 


The Recovery ſhall 
Tail. 


34 & „8. t. 20. 
Dec * N c. 20 


Where a Common Re. 
covery birs all Eſtates- 
Tail, Remainders, and 


Leaſes granted by a' Re. 


maindei-Man. 


Recoverors ſubjed to 
the Uſes, — not 
Parties to the Deed, 


Where a Leaſe ſhall 
not be defeated: by 2 
Recover. ; 


Where a Stran 
falſifie. 6-17 ths 


A Recovery reverſed 
for Infancy. 8 . 


An Infant vouch'd ap. 
peared by his Guardian 
and ſuffered a Recovery. 


Court, being but four Years old, and vouch'd ; and his Guardian ap- 
peared and'vouch'd the common Vouchee. Cro. El. 471. pl. 24. Hob. 


197. Cro. El. 172. Cro. Car. 307. © 
I Tenant in Tail grants a Rent-Charge, and 
ſuffers a Recovery, the Rent-Charge ſhall not be 


A Rent granted by 


Tenant in Tail, ſhall 
not be avoided by a Re- 


avoided; though it doth'a Reverſion: Becauſe the covery. 


the Eſtate of him that ſuffers the Recovery is charg'd 


with the Rent. 1 Mod. 109. 1 Cro. 398. See Title Rent, and Gro. El. 


9, 293939. 29 WL 
I there be a Limitation of Uſes upon Condi- 
tion, and the ( eſtuy que Uſe ſaffers a Recovery, that 


will not deſtroy the Condition, the Eſtate being 


Neither ſhall a Con- 


dition. 


charged 


- 2 


428 2 Neto ber. | 
charged: with it: For the Recoveror can only have the Eſtate, ag he 
that ſuffered the Recovery _ + 1 nee ad f © e 

OY . | Hein Remainder in Tail grants a Rent-Charge 
pn a how Oe a Recovery ſuffered by Tenant in Tail mall | ber K. 
ſhall. | 


' becauſe the Recoveror comes in, in the Conting. 
hy a ance of that Eſtate which is not ſubject to the Rent, 
but is above all thoſe Charges. 1 Mod. 109. See Cape's Caſe, 1 Re. 
— vere © CODere 2 Recovery is ſuffered, and the Uſes are 
N a0 her declared by a Deed bearing Date before the Reco- 
Uſes can be declared · very, there no other Uſes can be declared: But if 
. mus the Uſes are declared by a Deed bearing Date after. 
wards, there a Stranger ſhall be admitted to plead other Uſes before 
the Deed, but an Heir at Law ſhall not: But when nothing appears to 
the contrary, it ſhall be a good Declaration. 9 Rep. 10. 4. 15. 4. Hill 
C 8 W. B. R. See the Statute of 4 & 5 Anne. 
48; uns. _ Where the Uſes of a Fine are declared by a 
So alſo in a Fine. Deed before the levying, there no other Uſes can 
dee declared by Parol. Ram & Thather, upon 2 
Writ of Error out of u Oe Car. 2. D 7700 
— 3 In pleading of a Recovery, or a Fine, you need 
oa plead a Rec not ſet forth the Deeds which lead the Uſes, but 
= BE to ſay, That the Recovery or the Fine (as the Caſe 
is) was levied to ſuch Uſes ; and in Evidence you ſhall produce your 
Deeds to prove your Uſes. _— 46 r 
ow to plead a Common Recovery. Latw. 1 549. 
0 Cn = 31. To Uſes. Latw. 1550. > Mod 70. 470 
The Husband ſolely may declare the Uſes of the 
The Husband m Wife's Land, if her Difſent be not proved: But 


declare th Uſes of the » . 2 » 
Wife's pine, if ſhe doch the Wife cannot do it without her Husband's Con- 


not diſſent; but the ſont. | | 
Wife cannot do it. 


© What Limitation for J20 Writ of Error ſhall be brought to reverſe a 
Race. Common Recovery after twenty Years, per St. 


10 & 11 N. 3. t. 14. TOO 11 W. 3. cap. 14. See Title Exroꝛ. 


n, A Recoverp ſhall not bar a Condition, but it 
Rep roar 83 ſhall bar a Poſſibility; and if Recoveries ſhould 
not be admitted to bar Poſlibilities, they would en- 
dure for ever, and Perpetuities be thereby introduced : But ſee 2 Rep. 
52. b. where it ſhall bar a Condition. 115 
Where « Pine or Re. „ UUbete a Fine or Recovery ſhall extinguiſh a 
covery ſhall extinguiſh a Condition. 2 Rep. from 73. to the End. And 
Condition, and where Where they ſhall not. Vid. 73. 4. 
noc. | l 
No Averment can be @CUhen precedent Indentures are made, and after- 
againſt precedent Inden- wards a Recovery is had, no Averment can be 
_— taken by Parol, that the Recovery was to other 
| Uſes than thoſe in the Indenture ; for nothing 
Bat upon Indentures veſts till the Recovery is had. But upon an Inden- 


ſubſcquent there may. 
i EY: ture ſubſequent, an Averment may be taken, an 
— 1 other 
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ly Truſts or Confidences.] 


. 


| "7200 E he 4.5 Rec pe: 7. | 425 
other Uſes than in the Indenture were declared, were expreſs d and 
limited, before and after the Time of the Recovery. 9 Rep. 10 b. 11. 4. 


Hane er Nor all Decterarions 
it hath been doubted, whether after the Statute of nal b. good by Deed 


Frauds and Perjuries, Declarations of Uſes, Truſts made, or do be made; 

or Confidences (Note, That Statu e mentions on- _ this is by the Statute 
of Fines = Regover ies, : 4& 5 Anne. 

manifeſted by > yo pong 19 ſuc Fines or Recok· 

veries, are good in Law; it is declared, That all ſuch Declarat 

Uſes, Truſts or Confidencks of any Fines or Recoveries, by 8 

already made, or to be made, by the Party who is by Law enabled 

to declare ſuch Uſe or Truſt, after the levyſng or ſuffering of ſuch 

Fine or Recovery, ſhall be as good and effectual in Law, as if the ſaid 


Now by the Statute of 4.5 ere reciting that 


Statute of Frauds and Perjuries had not been made. 


Tenant in Tail, with Power to make a Jointure, , Where « Recovery 
1 ? deſhoysa P 
ſuffers a Recovery, this deſtroys the Power. 2 L“. 


61. 

4 Common Recovery ſuffered in a Lord's Court A Recovery in a Lord's 
is Lou w_ unleſs there is a Cuſtom for ſo doing. TG 
1 Lev. 136. 8. 43: $2886 - 2:97 

A Common Recobety*may be of a Rent. Lum. It way be of 4 Rent or 
1224, 1225. Or of an Advowſon. 5 Rep. 40. 4. b. 6— 

41. 4. f | | 
K.. prides 2 SF: Life, Remainder to her Tenant for Life, Re. 

n I. in Tail, Remainder to V. in Fee. A Pre- mainder in Bee : A Pro 
qe is brought againſt the Feme, Tenant for Life, 2 be Wrowghe again 
who vouches T. This Recovery ſhall bar J. in And for Life, who 
Remainder, notwithſtanding the Statute of 14 El. in Tail, tbl 57 53 = 
cap. 8. 2 Rep. 60, 61. Cro. Elix. 562. pl. 12. 14 Elz. cap. 8. 

No Eſtate-Tail is preſerved by the Statute of wist Eggtes T. 

24 H. 8. cap. 20. but may be barr'd by Recovery, preſery's 2 
except only Eſtates- Tail created by Letters Patent; by e þ 
or where the Eſtate-Tail is of the King's Proviſion; 34 V. 8. c. 2 
not where it is of the Gift or Creation of a com- 

mon Perſon without the King's Proviſion. 2 Rep. 15. 4, 6. aig 1,7 
A Recovery will bar a Contingent Remainder, Will not bar an exe- 
but not an executory Deviſe. See Pell & Brown in ci Devise, bur ir 
(ro. Jae, and Gardner &. Sheldon. in Vaughan,” mind. 

A Recovery bars not where there is not a Pri- , . 1 K 
rity in Law z it ſhall bind only the Iſſue of Tenant „ nr. 4 
in Tail, and alſo thoſe in Reverſion or Remainder; ; 
not where there is an executory Eſtate. Carter 36. ergy 71 71 
But it ſhall bar all Proviſo's, Conditions, Gr. de- ,. Bars Proviſd's, Con- 
pending upon an Eſtate-Tail. Plunket & Holmes, 12. dicions, Ce. bY 
(ar. 2. B. R. and Goochear & Clarke, about the 
„„ 2 nope ol aft 9 eff "ns 

What. Recoveries ſuffered: by Infants are good. 6 06 Recoveries by In- 


* N 


: Win 


dee Title Jnfant, and Erroz. 


| el. 2.7 | | 5 R | Reffopy, 


Nato 15. 


Redozy is a «Thin which conlitts of diverg 

en nv to2 which an Tien i 
2 1 

* "Ste Eltle Been 1 
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Ca. fa. 
Pꝛocels and Proceedings. 
Dcire kaclas. | 


See 4 
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fo2 ptr F to an. Action in any 
He BEET mt 
b Tr mad renders wn in e of hts Ball, they are 


If the Defaiidne render himſere to Cuſtody in 

of his Bail upon the Day of the Return 

of the ſecond Sei. fe. againſt the Bail ſedente Cr, 
or if an Action be brought upon the Recognizance 

if he render himſelf upon the Day of the Return of the Proceſs 

the Bail ſederte Car. the Bail are charged. Paſch. 21 Car, 2. Per Me- 


giſtrum Live ſay G- al, 

The Defend If a Defendant renders himſelf in Diſcharge of 
in cn agen 2 bis Bail after Judgment, yet if the Plaintiff com- 
Redaidit ſe, _ che mits him not in Execution in two Terms following, 
Plaintiff bach prayed it. he ſhall be diſcharged upon Common Bail, as if he 
5 were ed for want of Bail upon an * 


| Diſchar ge of his Bail, the Defendant's Attorney the Defendant's render. 


or his Bail, enters the Redalidit ſe in the Marſhal's 4 7 * a Red- 
-Book, and gives Notice thereof to the Plaintiff's 


Veddtdit ce. 


may move the Court to be diſcharged, unleſs the 


* * 2 charg e him in Execution. When le un be difs 
plaintiff | will | HEY 2 L Behult of 
1 


{dhere any Defendant renders himſelf to the 
Marſhal, upon any Action in this Court, aud in N 
ſhall forthwith give Notice of ſuch Render to the ing of himſelf in Di- 
Plaintiff's Attorney, and ſhall make Oath thereof charge of his Bail. 
before the Bail: piece be- filed. 90 


Allo it is ordered, That if any perſon who is What Time the Bail 


Rail for any Defendant, ſhall be impleaded by 2 to rendet the Prin- 
Action upon the Recognizance, ſuch Perſon Ar on 

render-the Defendant into Cuftody in Diſcharge of his Bail, by the 
ſpace of eight whole Days in full Term next after the Return of the 
Latitet, or other Proceſs ſued forth againſt ſuch Bail, upon Notice 
thereof to the Plaintiff or his Attorney in the ſaid Suit; and all other 


Proceſs againſt the Bail in ſuch Suit upon the Recognizance ſhall ceaſe. 
C. ſa. was returned non eft inyentus againſt the | 


Principal,” and one Sci. fa. and Nichil ; and upon 


When « Perſon ay | 
the ſecond Sci. fe. he renders himfelf, and was re- Charge of his Bol and | 
cived > But if there had been a Sei. fect, and Judg- When not. 


ment thereupon, he had come too late, Co. Fac. 

109. pl. 5. ory | | : | | 
"A Ban was Bail upon a Writ of Error, and up- _ Bail upon « Writ of 
ona Sei. fe. againſt him he pleads that the Principal prior canner render the 
xnder'd himſelf to the Marſhalſeg, to be chargea le of — and why. 
vith the Execution, and to diſcharge his Ball But 3 Jar. 1. cap. 8. 


adjudged to be no Plea ; for the Recognizance is 


dot to render his Body, but to pay the Debt adjudged, and is ground - 


ed upon 3 J. 1. cap. 8. 
4 Reddidit ſe will not diſcharge the Bail, unleſs 


How and by what 
ttorney who is concerned for the Defendant can tbe Bail are ro be 


Attorney, and brings the Bail piece to the Secondary, who, upon pro- 
ducing of a Note from the Marſhal or his Clerk; that the Defendant is 
in Cuſtody, will diſcharge it: But till this is done, the Plaintiff may 
notwithſtanding proceed to Accent d Execution againſt the Bail 3 


bor until the Bail-piece is difcharged, there is a Record Gill remaining 


in Court againſt the Bail: And ſo it was adjndg d in chis Court in one 
baer s Cafe, 15 Cer. 2. | 


| Redifſviſſn, See Aſize. 


Reference- 


The Manner whereof, ſee in Title Pꝛiſonet. Paſch. 21 Car. 2. Or he 
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Eference in the Acceptation of Law s 
where a Patter of Fad is referred by the 
| +: Court of: Chancerp to a aſter ; and 
bo the Courts at Law to a Pzothoriotarp o; 
Secondary, to examine and repozt to the Court. 1 


In Debt, if the De- It was ſaid, Hill. 1658. to be the uſual Practice 
Rn ee and In. of this Court, ſince the new Regulation of the 
tereſt, the Matter ſhall Chancery, in an Action of Debt upon an Obliga- 
be referred to the Seco tion, if the Defendant do, before he pleads, offer to 
ket pay the Principal,Intereſt and Charges to the Plain- 
tiff, to refer the whole Matter to the Secondary to ſtate the Buſineſs 
betwixt them, and to ſtay the Proceedings in Law in the mean time; 
but before the Rule can be drawn up, the Money muſt be brought in- 
to Court. Vide ante Payment. | 
| Matters of Fact in Difference betwixt Party and 
3 | 22 Party in a Cauſe depending in this Court, are not 
condary., to be referred to the Secondary ; for ſuch Matters 
| are triable by the Jury who is to try the Cauſe ; but 
Matters concerning the due Proceedings, or undue Proceedings in the 
Cauſe, by either of the Parties, are properly to be referred unto him, 
and for him in ſome ordinary Caſes to compoſe the Differences be- 
twixt them, and in others to make his Report to the Court, how the 
Matters do ſtand, (Paſch. 1650. B. S.) That they may ſettle the Diffe- 
rences according to Rules and Orders of the Court. Fe 
ok 5 Jf a Matter in Difference betwixt the Plaintiff 
e — in cho and Defendant be referred to the Secondary, and 
Reference alone, if the one of the Parties will not attend at the Time ap- 
other do not attend. pointed by the Secondary for that Purpoſe after 
© Notice thereof given, to hear the Buſineſs referred; 
the other Party may proceed in the Reference alone, and get the Se- 
condary to make his Report without hearing of the other Party. (Lrin. 
1651. B. S.) For one Party cannot compel the other to attend; and 
therefore ſuch References would many Times take no Effect for want 
of the Preſence of both Parties, if a Report may not be made notwith- 
ſtanding one of them refuſeth to attend; and if he be prejudiced by 
not being heard before the . Secondary, it is his own Fault that be 
would not attend as the Rule directed. 4s 


Reference, what. 


” | Regiſter. 
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f Deeds, ances, Mille, and other 1 
ee, which ſhall be made , or that may 
e, any Honours, Manors, Tene- 
ments and Hereditaments within the County of Middle- 
nf xags * 4777771 470g Ser the Act. 

e Fees for regiſtriug © ls, and granting 4 
of Probates by the Statute of 21 H. 8. cap. 8. See 4. . ning * 
Title Pꝛobate. . 2 7 ; 21 9.8. tap. 5. 
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Jkſiiflcation. 
| Þlcas and Pleadings. 
Replication. 


Rejoinder is where the Harden makes PF 

Anſwer to dhe Plaintiff's Reptt cation; 4 R<joinder, what. 
and it ought to be a ſuffictent Anlwer to 2 
the Replication; and alſo to ollow any | 
ALE Peter: ofthe: Bar. Shes bb . 5 . 

f If E $1 greeft Ge. 101 1210 220% , A 
gen a Replication is pleaded, which 18 flu · When the Clerk of 
ble, the Clerk 65 the wink when he makes · up the Rejointer, * 
Pap g cqurſe make up the Rejoinder, _ 

e fie in it; fo likewiſe if the © Rejoinder be iMuable, by 
| render to.it, "and joins the Toe in it.) 

; Mt he” Defendant do in his ejoinder "depart 3 
from his Plea pleaded in Bar, tts Rejoirider is nt if it depart from che 
. (Mich. 22 Car. B. R.) For this i is to ſay and Plea in Bar. 


9 


ſay, which the Law doth not allow ; for Pleas * 
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434  __ Rejoinder. _ h 
muſt be plain and certain, and by the doing thereof the Cauſe de. 
pending is hindred from coming to a certain iſſge. . 


e ----—-; Re ought not- to rejoin upon ſucks Words 


* joi . . 2 2 * , 
r ue dot Which are not contained in the Declaration or Re. 


in the Declaration lication. (Mich. 22 Car. B. R.) For that is for the 
Replication, = arty to frame gia of his own, and not to 
r the Plajneftt 4 5 alledged, and ſo is to 
e. See after Replication. | 
Where the Iſſue my There the Iſſue may be upon the Rejoinder or 
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. no Purpo 


h joi 
be upon the Rejoinder Replication 6 
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Elations are but Fictions, which hall not pye. 
| 5 uDice the King by fozeign Conſtructions, Cro. 
| r. 423. | mY * 
N % + Br 7 — | "a b | 
; | JF x : | 
| «..FErecutozs, : 
6. N | | $5 
x ? { ; (81K m- (3.1. 25 5 ws * 5 4 FT x 821 | ' N 5 
| Releaſe is the giving oz diccharging.of the 
OO OW \ Right oz Agion which any Yan hath 02 
2 e klatmetd againſt another, 02 his Land, and 
| "ION AIMIA 33-01 SH! wm 3o | | 
Releaſe, muſt be in here euer a Releaſe of 
he Time | - P11 
of the Releaſe made.” abſolutely neceſlary,that he 
333 | . is made, be in Po non of ſome 
opt the Releale. L. ed 47. 
; : A at 4913 7 Tit 11 3: 17111 4 7 5 | 
* 2517 204 ; 5 1071.4 1 


wie b two jointenants, uae the Ge for One eintenants (21 
FL grants, . ſells, and confirms to the La eres = 
other; reſolved this amounts to 4 Releaſe.” Nen. n 


187, 13, Oc. See 2 Saund. 96. 


t tanoc be conſtrued to be the Intent of tbe b Wal nor be <on- 
rued that the Pa 


Party to releaſe an Agreement made to himſelf fen "erty dey 
as he joins another in the ſame Releaſe, who 3 . 


Chat a Releaſe + an abſolute Defeaſance. 
2 dn. i 
the Defendant in an Ejeione frees will not Whete the Ej-Que 
tefend the Title of the Land in Queſtion, in cafe Phang aſo Coſts to the 
the Verdict paſs againſt the Plaintiff, the Exctor . 
nay releaſe che Coſts to the Plaintiff, (Hill, 1649. B. S. 11 * For 
he is the Defendant in Law, although the Title do not concern him; 
and it is the other's Fault that he was not himſeif made Ejector to de- 
fend the Title, by which Means he might have had the Coſts. 

One is not bound to give a Releaſe — the She- 
riff for Monies which he receives from him, which * OT. wood 2 
he levied for him by virtue of an Execution; but Money levied by deer 
he maſt give him a Note under his Hand * he fon. | 
hath received it. (Hill. 1650. B. S.) By Rolle Chief 
Juſtice, Quære tamen, Whether he be Pond to give him ſuch a Note 
more than a Releaſe ? For the Sheriff is an Officer of the Law, and up- 
on Payment of the Money the Law gives him his Diſcharge. 
here an Eſtate is conveyed by Leaſe and Re- 
teaſe, there in the Leaſe for a Year there muſt be \. Wer Words ore ov: 
the Wards Barg ain and Sell for Money but if it by Leaſe and * i; 
be not fo, but Ay the Words Demiſe, Gran, and | 
to, Farm let, in that Caſe the Leſſee eannot accept of a Releaſe of the 
Inheritance until he hath actually entred, and is in Poſſeſſion z for 


[A Rela is» ba 


oft his Entry he hath but Intereſſè termins - But in the other Caſe of the 


Words Bargain and Sell, the Bargainee for a Year is immediately in 


Poſſeſſion upon the executing of the Deed. 


Where 'a Releaſe 
Ufo it is neceffary that in all Caſes where a Ne- 222 6 


leaſe is made, the Eſtate be always turned to a rorned © « Right | 


Right; as in caſe of a Diſſciſin, Cc. where there 3 


are two Rights, 1. A Right of Poſſeſſion in the Diſſeiſor. 2. A 
Right to the Eſtate in the Diſſeiſee. Now when the Diſleiſee hath re- 
kaſed the Piſleiſor, here the Diſſeiſor hath both the Rights in him, 
bro The Right to the Eftate, and alſo to the Poſſeſſion ; or elſe that 

there be Privity of Eſtate between the Tenant in Poſſeſſion and the Re- 


leaſor, for à Releaſe will not operate without Privity. 


Releaſes work Teveral Ways : Some by Way of 
en of Eſtates, ſome by way of Mitter bg... 
\ fome by way of Mitter le Droit, and ſome 


1 "nay  Excingitmea Go, Lin. 273: 6. 
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Was. not Patty to the ſajd Agreement. 14. 393. 22 1 0 = be 
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A Right or Tine % E Nigbt or Title to a Freehold or Inh 


1 eee te geg 70,1% 40 . be releaſed in five 


five Manners. Manners, 10 Rep. 49. 45 b. 


n Sy 4 


-: Firſt, Co the Tenant? of the Freehold | in Faſt or in Law, vithou 


any Privity,” _ ne Jai i pA tin ** 
Secondly, To him in 6 . 
Thbirdly, Co him ſeiſed of the Reverfi ion, wihont any. Pg. 


Furtbly, To him who hath a Right in reſpe& of the Pig 6 
N if a Tenant be diſſeiſed, the Lord may releaſe his Services. 
f Fifthly, In Reſpect of Privity — 5 without Right: As if Feriant 
in Tail makes a Feoffment in Fee, the Donee after the Feoffment hath 
no Right: But yet in reſpect of the Privity only, he may releaſe to 
him the Rents and Services, ſaving the Fealty : But no Eſtate can paſs 
0 him by ts Releaſe, who art? no Eſtate i in Privity. 10 Rep..48. l. 


ld. | „ 


Dan e a geit, to Tenant 12 Suffrance is void, 
deen aſe 204. Note, There is no Privity be- 
. RE the Qponer: of the Eſtate and the Tea at 
n Sufferance. 
—_ A Releaſe of a future A Releaſe of a future 1otereſt | in a Chattel be. 
Intereſt in « Chart: © ing made to the Deviſce in Poſſeſſion by a Deviſee 
ſhall extinguiſh it. of a Term to one and the Heirs of her Body after 
* the Death of the Deviſee in Poſſeſſion, ſhall” extin-· 
n guiſn the future Intereſt. 10 Rep. 48. to 52. 
A Releaſe before Ee. A Releaſe to a Purchaſor of the Land by the 
* wy wy of a Statute before Execution, is no Bar. 
10 Rep. 50, 51. For the Conuſee at the Time of 
iti Releaſe had no Right, or Cauſe of Demand in the Land, for the 
Land is not the Debtor, but the Perſon ; and till Execution ſued, he 
wr no Right or Demand i in the Land. Cro. EL 55 | 
i. A Man promiſed a Widow that if ſhe would 
es Ak marry. J. S. he would pay her 40 .. yearly after 
* 6% the Death of J. S. ſhe married 7. S. and died, and 
brought her Action for this 40 5. per num; the 
Defendant pleads the Releaſe of J. S. It is no Plea; for it is no De- 
mand dujing, his Life, nor could be ever demanded by, bim. Co. J 
222. N. J. 
A ER. the Leite for Years 1 in n Poſſeſſion releaſes. to the Ief- 
Leſſee. all Demands. ſor all Demands; and the Leſſor releaſeth to the 
ud r i. Leſſee all Demands; this is not a Surrender of the 
Leaſe, neither is the Leſſce's Eſtate enlarged by the 
Lefſor's Elte: For the Word Demand doth not enure to give away 
or extinguiſh that which a Man hath in his Poſſeſſion, but ſach Things 
= only which he bath not in his Poſſeſſion, as Choſes in Action, Rents, 
and ſuch Ike. Dal. 85. pl. 45. 
A Releaſe of all An. an covenants to do acollateral Ad; before a 
. Breach of this Coyenant, a Releaſe of all Actions, 
Covenant to do a coll Suits and Quarrels fi gniſies nothing; for before 
LE 8 Breach there is not any Duty or Cauſe of Action; 


a Bar. for the Breach * to precede: But had the Re. 
4 | ”” . 


” end A io cow om 


—_— 


— << 


© ay -2 


S Sr a. 20 


„„ 


ö barred. 1 Rep. 112.6. 5 Rep. 71. 4, 


fon or Remainder. 1 Rep. 113. 4. 
Apon a Bond for Performance of Covenants, the A Releaſe of an co. 


2 perpetual Bar; and yet the Plajnti 


vaſe been of all Covenhaus, there before. 2 Breach it would ba 


here a Power of Revocation is preſent, 17 nd nat after a Death, G7. 
t may be extinguiſh 'd by a Releafe te ade b im 17 hath ſuch Power, 
to any one who hath the Freebold i! in Wo Land in Rever- 


venants before any bra. 


Obligee before any Breach releaſes vw COVER, ken,diſcharges the Boad. 


and after wards 2 Covenant is broke Wes . 
tion is not forfeited, but is diſcharged, 41 | Lon 2 105. 
for the Arrears of an Annuity De * | 
ſendant pleads a Releaſe of all Actions ACE ore the . . had 
of Payment ʒ after Oyer and Demurrex, held in Being 
of & no Plex; becauſe a Releaſe cannot diſcharge Not a ſuture Duty. 
1 Doty or then in Being. Gro. El. 89. pl. 20. C0. al 


a” 


all Kalos Duties and Demands, dated three Days mands is 1 
after the Deed dated; and held to be no Bar; for bur a Reteiſe of all Co: 
being a Covenant fature, and not in Demand. at the **2antsis a Bar. 

Time of the Releaſe made, but to be performed af- 

ter, this Releaſe is no Bar; but a Relcale of all Covenants would have 
been a Bar. Cro. Fac. 170. 

Covenant brought by an Affignee; the Deferi- f Covenant by an At 
dant pleads a Releaſe from the Covenantee dated Fc”, 233 
after the Commencement of the Suit, and held to Covenancee after 7 5 
be an ill Plea: For Firſt, The Covenant goes with the Commence Ys 
Land, and the Aſſignee ſhall have the Benefit f 


it. Secondly, Tho' the Breach was in the Aſſignees . Where Tuch e Releat: 


. 


Time, yet if the Releaſe had been by the Cove- alt r, ang x 
| nantee (under whom the Plaintiff daims) l 


fore 
wy Breach or Suit,commenc'd, it would have harr d the Aſſignee from 
his Action; but the "Breach being 1 m the Afﬀignee's Time,” and 
= Action brought by bim, and ſo attach'd in his Perſon, the Cove- 
_ Panor, releaſe "his Action, wherein the Aſſignee is intereſted. 
ar. 30g. pl. 4. 


A Relea ' of all Actions real and petſopal. is 4 In what Caſes a Re- 
good Bar in Wafte,or Qure Impedit. List. ec. 429. l gan asl. 1. 2 rea 


493- But a-Releaſe of all Actions pet is better Bar. 
4 to ſay, all Actions real and perſqual. bid. | 
300. 
e 4 Man! is bound to pa 20, at 23 A Mn is, bound ts 
er, a Releaſe of all Actions Fo: ore... Sos 3 is Rinſe 58 
bave his Action until "aftct Miihielmes: For it is Br, and why; 


Debiturs ire pręſenti, although Jelena wal 


r ſe Pair Aorein Gontinunce: , Hov Ri 
vom to plead a Releaſe Pars 1 Go low to plead a Re. 
dee Title Pleas Puts darrein Continuance. 2 ö 


+ 
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292.6, | 
3 alu BR the Defendant pleads a \ Releaſe of A Refer of "Y De. 
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438 1 Veleäte. Ec 
"A Releaſe of one Plain- | "Two Defendants in Ejeitment TRY Er ror, „ 400 
8 = other Defendant, after I» nullo eſt erratum, one of the Plaintiff ; in 
Par ene ot Error releaſes all Errors ; and Void as to the other, 
IND Ne but ſhall bar the Releaſor. Cxo. Jac. . 
Wbere a Releaſe to After udgment, and a Writ of Error broy ght, 
ch the Bail 5 r and Bail put in upon it, a. Releaſe of all Debs 
of Error, | Jadgments and Executions to the Principal dif. 
e charges the Bail; for the Bail is not to pay the 
Money i in the Principal's Default of payment z and it is a good eleaſe 
to the Bail, for they are bound in a Sum certain; and it is not like 
Hoe's Caſe in Coke where they are not bound in a Sum certain. Cro, Je. 
401. pl. 10. 
| How to plead 2 Releaſe pending the Wris and 
| How peningtheWric before ſe, Latw. 1177 to 1179. 


2 er An Replevin againſt five, a Releaſe to two of 
pleaded, - them pleaded. Idem 1175. 
A Fikitre A& cannot be feet by a Releaſe of 
Nv hers ol _ all Demands, viz. a Promiſe or Covenant not 
where not. broken: But a Releaſe of all Promiſes ſhall releaſe 
a Promiſe not broken. Lum. 249, 250. So of Co- 
Lveknants z ſee this Caſe og! 1251 6 xp 
A Duty certain may 1 q Duty certain-may be releale ore the Day 
— ee 0 Performance of the Condition: But, a Dury 
| - "uncertain at firſt, upon a Condition precedent to 
be made certain afterwards, is in the mean Time but a meer Poſſibility 
which cannot be reden. 5 Rep. 70, 71, 4 10 Rep. II. 4. Cro, El. 
90 81. 
* 1 2 , " 3 a Releaſe where there is not any Intereſt to be 
. wee releaſed, is void. Ae MI 
is v „ 


en - 8 n At STE; ent under Hand og Seal, that 
oY Ackronledgment 50 1 fatisfied of lems znds entred into by the De- 
Nebel of all Bonds, fendant to him, or that the Defendant is diſcharged 
i fee Ley. of afl Bonds entred into by him; this in Judgment 
of Law is a Releaſe and a Diſcharge of Bonds. 9 Rep. . 
ie add Words "General Words reſtrained, by the particular. Oc- 
ee m4 caſion thereof. 3 Lev. 275. Shop. 7. 151. See 
ny Title Executoꝛs. 
1 wher- Prrpole. 6 tet Releaſe relating t to a * ortibalar Perſon, 
Rejeaſe ſhall bat, ſhall not bar * 54 Kare Words, but only for 
that Purpk ſe. 2 14. 21s, 216. 
1 F A Bond Ik Fig o to 4. to the Uſe of B. B 
"not releaſe. it. Pac * 9 can 05 releaſe this, Bond, 1. Les. 235... þ ei 
A Releaſe of the Ob- While i in ran for another leaſes to 3 the obi. 
gee in * hall not gor all Demands upon his own Account; this doth 


„ e not We the Obligation. I. Lov. 373 ela! 


p 10 41 


8 ul 
8 » 


2 Re- 


li- 


th 


ze. 


and held to be:no-Pleazfor. the Releaſe is Part of the 


plaintiffs is no Bar for the Lan 


0 - — 
that. the Plaintiff had or ſhould have againſt the : e 3 28 a 
Detendant;;this doti not releaſe the accruing Rent. | 

G Liu. 291. 1 Leu 99. 2 Lev. 26. 


= 
1 . 
- 


an Award: was made the 24th of March, that An Awities bey 55, 


| the Defendant ſhould pay the Plaintiff at Michael. fenen, the De: 


a 201. for Non payment whereof the Action was ater he Awad du, 
brought z the Defendant pleads a Releaſe of all De- not any Bar. 
mands 10 Ahr. and the Court held that this was 
not any Bar. Cro. Jac. 800. pl. 4 Bet 


a. Ty * 
„ * 11 i 
= 


| z is Pert of che Cinfidera- 
10 l. and had aſſigned over a Bond to him, and 4: 
had. promiſed to releaſe him from all Demands, he — 
promiſed that if the Money was not received upon the Bond, he 
would at Michael mas pay 20 J. the Plaintiff avers all done on his Part, 
and that the 20 l. was not paid ; the Defendant plies the Releaſe 

[TOC Releale 15” e Conſideration, an 

the Cauſe which gives the Action, and without ma: 0. l 
king of it, he could-not maintain bis Action: Alſo an ic ae releaſe 
it doth. not releaſe what is future. Cb. Fac. 625, N 


4 p q \ N \ þ 


. 


1 C! i ' 
"1 15. 1 * 


TCrover againſt. two z| Si ne u ond 5 Trover * two, 
the other Not uiltv 3 flurv fin Im Gd ilt one pleaded Not guilty, 
wi pleaded Not gulty, and Je Pond the Re. ft j noms . 
leaſe for the Party who pleaded it: The 9 gbilry, and alſo che Re- 
was thereupon ſtayed; becauſe a Releaſe to one r of AR * 
joint Treſpaſſer is a Releaſg to all the reſt: Though Releaic to all. © 
they may ſever in pleading, yet one Jury ſhall aſ- 


ſels Damages for all. Hob. 66. - For the Plaintiff having joined and 


made him Defendant with one to whom he had releaſed z the Releaſe 


ſhall enure to diſcharge him who 


* 


leaded Not guilty. 6 V. & M. 
In an Aſſize by two, er | 0 


dor one of the 


47 In an Aſſize by two; 
nor for the Da- the Releaſe of *. ſhall 


not bar the other. 


mages, becauſe they enſue the Reality. Cro. EL. 649. 
See much good Matter where the Releaſe of one A ts 
ſhall not bar the others joined: witch chim. Z Cro. El. gail not 2 thi 
; 648. pl. 4. | 1 | others. 
Two Executors; one an Infant who releaſes , , "7 roy 
without any Conſideratian; it is void. Cro. EI. 67 m. fant 1 
' Leſſee for Years refeaſtes ta hich jj ſeverſion, i 
is good by Surrender pot if Tenant for Lifebre- 1 | 
eaſes to him in the Reverſion, it is by way of Re 
eaſe, and not of Surterider. enten Dal. 32. pl. 199. 
Leſſaꝛ grants his Reverſion, and terwards - Leſſor grants his Re. 
leaſes the Covenants to the Leſlee before Breach ; verſion, and afterwards 


* 2 x releaſes the, Covenants 
MP SOENTST” £15 DOT DIO . ot Breach, it ir vous: 
| «5 wy NGO 29% 


* 


Leſſee for Years. 


Jt" 


In Conſideration that the Plaintiff had lent him So where the Releaſs 
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a Pan-cannoe releaſe. 8 Condiron, hot tos 
= for Time, 6 ir that] 4 Time, but the Condition is void; and the Time 

= en ae but i hal ene b. beet Pace 
——_ en ever; becauſe it operates by way. of - Extingyiſh. 
—_ - vered as an Eſcrow, ment: But u Releaſe ma er a; Brig To an Eſctow 


1 5 28 cto be his Deed when uch a TIE 1 (perform 
= 14.1 | Keilw, 88, 4. 


cee not ro for t Coyenant' not t0 fue, is an Aid tute Kelaaſe 


Z N where it is a Releaſe, Bat 2 Covenant not to fue within A particular 
=—_ 2 208, Time, is no Releaſe ; and if a Suit be brought with- 
J in the Time, the Remedy anclt $2 by Aion of Covenant. Show, Re, 
= Gro. E. 352. | * 
3 46, 47- 9 . 
J 


=—_ A Refeaſe auge. After Lands are extended an Elgit, and 
= 5 d Pheintiff after an -þ conveyed over to ſeveral Perſons, the Plaintiff in 
2 Extent upon «n Eizit the Judgment releaſes all Judgments and Executions, 
3 ir wel let. an Audite xerels well lies. Cru. Cu. 5 4. 5 


| | _ diſcharges 
—=x | A'Releaſe dated fe: d BOND was dated 1 Mais 10 Co. the Defendant 
=_ a IAI pleads a Releaſe 1 Juni following ; the Plaintiff 
1 Boad. _ . craves Oyer of the Releaſe, which is of all Actions 
__=_— before x Apr. before the Date of the Releaſe; this is 
| no Releaſe of all Actions to the « Day of the Date of the Releaſe. Cr, 


Car. 426. fl. 18. 
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"Rettiri is not Service; but is the Frult 
__— Services; and it is as a Bloſſom 
We 7 'from the Tree, and therefoze 
erſon certai e ele 
any n n. enant's 166, Zz. 2 

P K F fleets 2 zv chat is to ſap, 1. U eltefat 

, A Relief u obe. - oe riots 

om. 


1 i * To Sbom, and by A Relief i is * to the Lord from his Tenant in 
= hom due. Fee only. Keilw. 82. - 


— cahat 


- 


as e 7 " $ 1 \ 


fi Gn wa DqQHQqQq 


rund, 2. A Reltef-grounved up- 


— 


z 
1 
* 
| 


good Matter. Lach 37. 129. 


Debt lies by an 4 againſt ak Eaveutbs of Debt lies by an Exe- 


an 188 who was to pay 1 Relief. Cho. Elir. _ 
1.7. Wy 
/ acceptance of che Rent of a a new Tenant is no Bar 


of a Relief due from a former Tenant; becauſe 


now by 2 u H. 8. cap. 37. he may avow upon the 
Land, and'is not fore d to avow upon: the Perſon. 
Moor, Cafe 8873, 

An Avowry for a Relief i is good. without ſhew- 
ing particularly how due: Becauſe it is a Parcel of 
the Tenure de communi jure, and a' Flower of the 
Tenure; and if 1 muſt be ſhewn on the 
other Side. 3 Lev. 14 


A Reltet is no * but an Incident to it, for 
which they may diſtrein, but cannot have an 


Action of Debt: But his Executors or Admini- 


cutor againſt an Hxecu- 


tor of an Heir who 91 
to pay a Relief by 
| 32 5. 8. tap. 37. 


Abe of the 
Reut of a new Tenant 


ſhall not diſcharge a 
Relief due from a for- 
mer Tenant. 


An Avowry for a Re- 
lief, how it is. ; 

A Flower of the Te- 
nure, 


: 
* 


How a Relief hall be 
recovered. 


ſtrators 955 bring an Action ef Debt for it, but cannot diſtrein, 


2 Litt. 83. 4. 
The Lord of whom Sowps Land is held by 


Falty, and a certain Rent upon the Death of his 


Tenant, ' ſhall have of the Heir ſo much as the 


Y How much the Relief 


Year's Rent amounts unto for a Relief, beſides the Ta! $ Rent which 


the Heir muſt alſo 4 0 Litt. _ 


\ Remainder, 


Recovery. 
80 1 }Reverſion. 


Bemainder of Land is the Land that ſhall 
remain after the particular Eſtate: deter⸗ 
mined ; as where one grants Lands fo2 
- Pears 02 Life, the Rematnder to J. S. viz. 


Pol 23 7 u 


/ 


A Remainder, what. 


When the Pears are expired, o2 the Life is dead, that then the Land 
_ Hall Myon come rp J. S. and his Peirs. But Note, There muſt be 
2 made upon the Leaſe fo; Years, 02 elle the Remainder will not 


A Con: 


| 44 
cahat Reliefs are, iba bow recoverable, ſee much r 


this Remainder is void, 1 Lutw. 8 


-* 
2 


| Remainder. As 
Upon what u codtin- A cottin Remainder does not depend up. 


gent Remainder depend. on a Reverſion which comes after, but upon the 
particular Eſtate which. precedes it. So where the | 


particular Eſtate continues either in eſſe, or in right of Entry; A is 
flicient enough to ſupport the contingent Remainder. 2 Sand. 

Nn all Caſes where the particular Eliate is 

ly the particular drowned in the Reverſion, the contingent Re. 

contingent Remainder is mainder which depended upon it is i 7 

ns. there is no diveſting of any V Eſtate. 

Wbere a ted Re. Uhere a Remainder limited e n 400M 
| mainder is void, and Eſtate, which is void in the Creation, is alfo void, 

„ and where not. 1 Sund. 150, 131. 

| Where a limited Re- Uhere a Remainder limited to one for the Term 
— e of the Life of the Tenant for Liſe, ſhall be good 
ond wes of « preſent by way of Remainder, and where by the way 5 a 
Eftate. preſent Eſtate. Id. 151, 152. 

Where be Iſſue of _ Ik Tenant in Tail, where the Reverſion is in the 
Tenzar in Tail ball be Crown, be diſſeiſed, and the Diſſeiſee levy a Fine, 
dm. and five Years pals, his Iſſue ſhall be bound, Non. 
3 245 1379. 

A Fine ſhall bar the And if a Man purchaſe an Eſtate · Tail from the 
Idve of + Porchalor tb. Ctown, a Fine will bar his Iſſues notwithſtanding 
Crown, the Statute of 34 H. 8. Id. 274. b 

None can diſcontinue . :, Mone can diſcontinue an Eftate-Tail, unleſs he 
an Eflate- Tail, onlefs be diſcontinue the Reverfion ; and therefore if Tenant 
diſcontinue the Rever- in Tail enfeoffs the Donor, it is no Diſcontinu- 
* ance of the Intail. Id. 3 

No Fine can dock an That an Eſtate- Tail — be dockt, neither by 
Eſtate. Tail if the Rever- Fine nor Recovery, when the Lands are of the 

2 ; on of the King,and the Reverſion is in the Crown, 

| 359- 
Otherwiſe if it be But if ſuch Reverſion be granted out of the 
E be deſtroyed by Fine and Recovery. 
: . FI 358. 
Where Remainder to f Tenant for Life, Remainder in Tail to B. 
the King in Fee is void. Nemainder in Tail to C. C. bar gains and ſells, Oc. 
for the Life of B. Remainder to the King in Fee; 


49. 

Where the Reminder Tknant in Tail (of the Gift of a Subject) Re- 
to the King ſhall not be mainder in Tail to the King, the Tenant in Tail 
barred | ſuffers a Common Recovery ; this ſhall bar the 

: Eſtate-Tail, but not the Remainder in the King. Id. 

848, 849. 

3 So if the Remainder i in Fee had beem limited to 

Us ame. per or the firſt Tenant in Tail, a Recovery will bar the 
Eſtate-Tail, and the Remainder in Fee; yet the 
on Eſtate of the King is not thereby touched. . 


Jt 


= WO = oo — 


_, 
— 


= 


tion of 
ceſſarily 

Te with the particular Eſtate. 3 Rep. 21. 4. 6. Vaugh. 269. The very 
bs Remainder imports as much, it muſt be a Remainder of ſome- 
thi 


That a Releaſe by one Jointenane for Life to an- 
otber, doth not deſtroy a oontingent Remainder 


hood, and after to the Heirs of her Body: this is 
an Eſtate-Tail executed, and not contingent. . 
"That a R Remainder for Yeats depending on af 
Plate for Years, cannot be a contingent Retnain- 
Id. 150, 151. 


ing upon it. Id. 413. 

Jn ſome Caſes there may be a Remainder with- 
out a particular Eſtate in eſſe to ſupport it; as it is 
in the Cafe of a Uſe in Remainder. (Hill, 22 Car: 


* Lands be given to a \ Womith during Widow- 


What - wall be ty 
Eſtate. Tail executed, not 


contingent. 


/ 


What ſhall not be 4 
contingent Remainder. 


Releaſe by one Joiate- | 


nant to another ſhall not 


deſtroy a contingent Res 
mainder. wes 


There may be a Re- 
mainder without an 
Eſtate to ſupport oth 


B. R.) Bat this is not by the Common Law, but by | 


the Statute of Uſes. 
be in Remainder of an Eſtate veſted, may grant 
or deviſe the ſame ; and a Leaſe made by him in 
Remainder during the Life of Tenant for Life, is a 
Leaſe. 
here there is Tenant for Life, Remainder in 
Tail, and he in Remainder leaſeth for Years to 
commence after the Death of Tenant for Life, and 
the Tenant for Life afterwards ſuffers a Recovery, 
and vonches the Tenant in Tail; the Leaſe 725 
Years here is not barred, becauſe it was the 
Recovery of the Tenant for Life 5 


Remeinder of an Eſtate 
veſted may be deviſed or 
granted. 


Tenant for Life, Re- 
mainder in Tail ; he in 
Remainder lers for Years, 
then Tenant for Life 
ſuffers a Recovery; the 


Leaſe for Years is not 
barred, 


and he in Remainder only 


Vouchee; but if the Tenant in Tail in Remainder had ſuffered it, that 


would Rare deſtroyed 

thence.” Ceo. El. 718. 
here an Eſtate is limited to a Man for Life, 

Remainder to his firſt Son in Tail, and for Default 


of ſuch Iſſue, then to Truſtees for an hundred Years 
to raiſe Portions, &c. Here the firſt Son may, when 
he comes ' of Age, ſuffer a Recovery, and by this 
Recovery 'the Remainder for an hundred Years to 
the Trultees ſhall be barred ; but where the Leaſe 
for an hundred Years is made 
cedent to the Eſtate-Tail, there a Recovery will not conch it. Inter 
Goodyear and Clarke, tempore Car. 2. B. R. 


by another Deed pre- 


A Remainder is an Eſtate limited in a Deed, 


(Note, Without a Deed or Will in Writing it can- 


not be created) to commence after the Determina- 
particular Eſtate, whereon it muſt ne- 
nc nd, and muſt be created at the fame 


which is in Being. 
teaſes to B. for Years, Remainder to his right 


Heirs, and makes Livery ; the Remainder is void, 
I becauſe there is not any Perſon in oe who can pre- 


the Remainder, and all the Eſtates derived from 


Eſtate limited to a 


Man for Life, Remainder | 


to his ſi ſt Son in Tail, 
and for Default of ſuch 
Iſſue to Truſtees for an 
hundred Years to raiſe 
Portions : The firſt Son 


may ſuffer a Recovery, 


and bar the Term for 
Years. 


How ro be limite l, 


and when to commence. 


When created. 


Where a Remainder 


to one not in eſſe, is void. 


ſently 


44% 


Every Livery "ought 
to operate preſently. 


To « Baſtard in eſſe is 
good, not to a Baſtard 


before bon. 


But it may be done 
by a Fine levied to ſuch 


Uk. 


ſently take by the Livery ; and evet 
to have its Operation preſently. Leon. Caſe 77. 


is a good Name o 
eſſe, and the Remainder ſhall be in Abeĩance till the 
Moor, Caſe 246. See in Title Purchaſe. 


| Rinainder. f 
D ve 1 Ought 


A Limitation of a Remainder to a Baſtard in eſg 
is good, but not to a Baſtard before born. 05 U 

p. 34. 510. gs? 
” Bat n levies a Eine to the Uſe of himſelf 
and his Wife for their Lives, Remainder to the 
Uſe of the eldeſt Child of his own Body in Tail: this 
f Purchaſe by way of Remainder, it not being ;, 
Birth of the Child. 


ih 


But Note, He that takes an Eſtate. by way of 


Mutt not be Pa ty to Remainder, muſt not be Party to the Deed. * 


the Decd. 


How to take by way 
of Remainder. 


Where Perſons can- 
not take by a Deed, un- 
leſs there be a Remain- 
der-Man. | 


Te muſt be created with 
the particular Eſtate, and 
be limited for a certain 

ate. 


- A Ban may take by way of Remainder, altho 
there is not one Word in the Deed: and as a Re. 
mainder a Man may take, though not Party to the 
Deed; G. BE Yorph 4 tf nfl nhl fe fs obey 

The indenting or not indenting of a Deed is not 
material; and the common Learning is, that one 
who is not Party to a Deed made between Parties, 
cannot take by the Deed, unleſs by Remainder, 
3 Lev. 139, 140. | | ue; 
A Remainder muſt be 


#1, 34S x COL 36367] | 
created with the particular 


Eſtate, and muſt be limited for a certain Eſtate, vis. 
for Life, Years, or in Fee; ſo that where a Leaſe to 
| ener 1 S. for Ninety-nine Years, if he lived ſo long, and 
if he died within the Term, then his Wife ſhall have it pro toto reſidu 


termini, J. S. dies within the Term, his Wife ſhall not have it, for 


the Term was determined, 
216. pl. 15. 217. 10. pl. 4. 


; A Proviſo to deter- 
mine the Remainder of 


2 Leaſe for Life upon 


and the Limitation to her void. Cro, E, 

4; feifed in Fee leaſes to B. for Life, Remainder 
to C. for Life, Provided that if 4. had a Son, who 
ſhould live to ifive Years of Age, then the Eſtate 


he Birth of « Son, is to C. ſhould ceaſe, and ſhould remain to his Son 


void. 


havethe Eſtate or n 


. A Remainder ought 
to paſs upon, the Livery, 
and nor to begin upon 
a Condition. 


An Entry is requiſite to 
avoid a Remainder for 
Lit, - 2 . 


A Proviſo cannot create 
a. Remainder, but may 
determine it. 


A Remainder to his 
Son when he came of 
Age, from beyond Sea, 
or died, is good, and 
why. 


i 


in Tail; he hath ſuch a Son, and whether he ſhould 
o, was the Queſtion : And held that he ſhould not. 


A Remainder ought to pafs at firſt by the Livery, 
and ſhall not take effect with a Condition precedent, 
nor begin upon ſuch a Condition, but is void. 


Alla an Entry is requiſite to avoid a Remainder 
r ty © fire Pore cM 
Beamond Jaſtice ſaid, That he could never find 
that a Proviſo could create a Remainder, though it 
might determine it. Cro. Elia. 360. pl. 20. 361. 
A. levies a Fine to the Uſe of himſelf for his Life, 
and after his Deceaſe to B. till C. his Son returned 
from beyond Sea, and came to Age or died, which 


ſhould firſt happen; he returned from beyond = 
\ \ | n 


for Life; for a Freehold W without 


Remainder. 445 

and held, that the Remainder was good; for though his coming to Age 

or from beyond Sea is uncertain, yet his Death is certain. Co. K. 
69. . 11. - | | f ö | 

] 12 for Years is made, Remainder in Fee, Leſſee for Years, Re- 

Tenant for Years enters before Livery ; his Term n ; 
is good, but the Remainder is void. But if the minder is vod. | 

| Leaſe be to commence at Michaelmat, Remainder in 

Fee, although the Leſfor makes Livery to the Leſſee, yet the Livery 
and Remainder are void, becauſe there was no preſent Eſtate to which 

the Livery could be annexed. Throgmorton and Tracy. 1 Plow. 156. 4. b. 


_ The Law hath appointed three Things to every The three Things ap- 
Remainder : 1 | EY TE pointed by Law toerery 


Firſt, An Eſtate precedent, made at the ſame Time that the Remain- 


der commences. ; | | 
Secondly, That the particular Eſtate continues when the Remain- 


der veſts. 1 | | 
Thirdly, That the Remainder be out of the Donor at the. Time of 


the Livery. 1 Plow. 25. 4. 


' Thyee Things one ſhall have by a Remainder, by Three Things to be 
a Conveyance, at the Common Law : Gee bidby « Remaind:r, | 


" Firſt, A Remainder veſted. 
_. Secondly, Poſſeſſion in Law. 
Thirdly, Poſſeſlion in Fact.“ 16:4. 29. 4. 


A Remainder limited by a general Name may _ _ ar 
be good, although the Perſon be not iz eſſe z as a Hftinef eg he right 
Leaſe for Life, Remainder to the right Heirs of J. S. 
who is living This Remainder may be good, and yet he had no right 
Heirs at the Limitation of the Remainder : But where a Remainder is 
limited. by particular Name of Baptiſm and Surname, it is not good if 
the Perſon is not in eſſe. 2 Rep. 51. b. 

To the Uſe of himſelf for Life, Remainder to his 
eldeſt Child; he bath Iflue a Daughter, and. after- ; 3 
wards a Son; as ſoon as the Daughter is born, the diveſſed by an after. born 
Remainder is veſted in her, and ſhall not be diveſt- On. 
ed by the Birth of the Son. 2 Leon. fol.2 19. Caſe 275. 

Tenant in Tail can grant only for his own Tenant in Tail can 

Life, and cannot limit a Remainder over; for an fie 9 
Eſtate fag his own Life is as long as he can grant. over. 

2 Rep. 52. | 8 
4 Claim of a Remainder by Force of a Condi- NG. bow, de 
tion muſt be upon the Land. 2 Rep. 5 3. b. ditioa co be. 

A Remainder limited to the r ight Heirs of T. 4 The right Heirs of 
includes all the Heirs of their Heirs, without ſay- 7. s. includes all the 


ing right Heirs and their Heirs. 2 Lev. 232. tiein of cheir Heirs. 


Il. 2.J 2 . 4 Upon 


_: Remainder. | | 
Te Bayou and Fee, pon a a settlement before Marriage to the 
ti thr dab Husband and Wife, and the "Heirs of 'their two 
by Moieties. Bodies; they take by Moieties. 3 Lev. 107, 
Reminder, gin „ Cafe lies for him in Remainder againſt a Copy- 
Copyholder Life holder for Life committing Waſte. 3 Lev. 130 
commirring Wale. 4 cotitingent Remainder may be deſtroyed by 
How a contingent levying of a Fine, ſuffering of a Recovery, or 
Remainder may be de Gtherwiſe deſtroying of the particular Eſtate upon 
27 heel which the cotitingent Eſtate depends, before the 
Contingency happens. For take away the Foundation that ſupports 
the Building, and the Building muſt of Neteffity fall down: And ſo 
it is in this Caſe. | & 
Where « Remainder 

ſhall never cqmmence. 


Where a Remainder is to commence upon an 
Alienation, it ſhall never arife, becauſe the particular 
| Eſtate is deſtroyed by the Alienation before the 
Remainder can commence. Moor, Caſe 1067. | 4 

GOL PT RUDE A A Man conveys to the Uſe of himſelf for Nine. 
1c be lied 10 long, Re. ty-nine Years, if he lived fo Jong, the Remainder 
mainder to. his firſt, ſe- to his fir ſt, ſecond, third, Ge. Son: This is a void 
cond, third, &+, Sons: Remainder, for want of a Freehold to ſupport it; 
der, for want of à Free. for there muſt be a Freehold to ſupport every con- 
bold to ſupportit. tingent Remainder. Hill. 4 Ann. B. R. Adams verſut 

| Tertenentes Savage, 2 | 
1; There oughe eo bea A Feoffment to the Uſe of himſelf for forty 
Rater organ Years, Remainder tg his Son in Tail male, Re- 
take as a Purchaſor, or by mainder to his own right Heirs; the Son dies with- 
the Name of a rightHeir. out Iſſue male, having Iſſue two Daughters, the 
| Father then living, and dies; they ſhall not take, 
becauſe there was no right Heir to take as a Purchaſor when the Eſtate- 
Tail determined by the Death of the Son without Iſſue male: For the 
Remainder to the right Heirs cannot be preſerved by the mean Eſtate 
for Years; for it ought to be a Freehold at leaſt, which ought to pre- 
ſerve ſuch a Remainder, until there be one to take it by Name of a 
No Difference berween Purchaſor or right Heir. Poph. 3, 4. And no Diffe- 
nile ja Poſſeton Tence between a Remainder in Poſſeſſion to the 
and a Remainder in Uſe. right Heir, and a Remainder in Uſe. 
Remainder of a Rent de novo deviſed, and good. 


ea wad yu. weQas e_ X-£ oauK. Aac«c vo ca w W c 2a.u. —_—_ ww Q. 


_ — joy ww 


Deviſe of a Remainder --7 | 
of a Rent de novo. | I Lev. 44 ' 


A Term cannot depend Devile of a. Term to one for Life, and if he dies 
22... without Iſſue, to another in like Manner: This 
Illue. Deviſe is void to the Remainder-Man, for a Term 
cannot depend upon ſo remote a Poſſibility, as 8 

dying without Iſſue. 1 Lev. 290. eee 
r Deviſcof « Tem Depbiſe of a Term of a thouſand Years to 7. 6. 
J for Life, Reminder and if he dies, to B. his Son, and the Heirs of his 
to his Son in Tail, . Body; the whole Term is in J. S. the Father; the 
1 Term is in the Remainder to the Son is but a Poſſibility. 3 Lev. 

25 264, 265. See 10 Rep. 87. 4. 1 

= | | Ullßbere 


3 | Remainder. | 442. 
" (ahere Goods themſelves are deviſed, there can * * of 
be no Remainder over; but there may be where n 
only the Uſe or Occupation of them is deviſed. Ar- et 
. March 106. pl. 183. N | oY | 
It is by the Statute of 10 & rx V. cap. 16. ena- , The Statute for pre- 
fed, That where any Eſtate is already, or ſhall L — 
hereafter by any Marriage, or other Settlements, be though there are - no 
limited in Remainder for or to the Uſe of the firſt, ent preſerve the 
or other Son or Sons of the Body of any Perſons 10 K 11 Nu 16. 
lawfully begotten, with any Remainder or Remain- ; 
ders over, to or to the Uſe of any other Perſon or Perſons, or in Re- 
mainder to or to the Uſe of any Daughter or Daughters lawfully bee 
ten, with any Remainder or Remainders to any other Perſon or 
Perſons lawfully begotten, or to be begotten, that ſhall be born 
after the Deceaſe of his, her, or their Father, ſhall and may, by Ver- 
tne of ſuch Settlement, take ſuch Eſtate ſo limited to the firſt, and other 
Sons, or to the Daughter or Daughters, in the ſame Matiner as if 
born in the Life of his, her or their Father, although there ſhall hap- 
pen no Eſtate to be limited to Truſtees after the Deceaſe of the Father, 
to preſerve ſuch contingent Remainders to ſuch after- born Son or Sons, 
Daughter or Daughters, until he or ſhe ſhall come ix eſſe, or are born 
to take the ſame. | | 

(here it is uncertain, whether the Uſe, or the 
Eſtate limited in Futuro, ſhall ever veſt in Eſtate or 
Intereſt, or not; there the Uſe or Eſtate is ſaid to 
de in Contingency z becauſe ſuch future Contingent may either veſt of 
not veſt, as the Contingency happens. 10 Rep. 85. 8 

(here a Remainder is limited to commence up- here . Ranzinder; 
on an Act to be done, and not upon Determina- ,eerly —— * 
oy of the Eſtate, it is meerly contingent. Litt. 
| Rep, 222. , | 

An Eſtate in Remainder ſhall never veſt in Con- 1 ww an Eſtate in 
üngeney or Abeiance, but by expreſs Words. Comingency . Abet 
Litt. Rep. 219. ä 4 3 F ance. 

Ebery contingent Remainder muſt veſt eo inſtanti 
that 4 1 Eſtate determines; for if the Renn — 
particular Eſtate be ended, either in Deed or in 
Law, before the Contingency happens, the Remainder. is void, except 
in the Caſe laſt above, which is by a particular Statute. 

Where a Contingency is by Will limited to de- % | 
pend upon an Eſtate of Freehold capable of ſup- Remainder. and when 
porting it; there it ſhall never be conſtrued to be aa executory Deviſe. 
an executory Deviſe, but a contingent Remainder. - - 
2 Saund. 388. | PEE 

When a particular Eſtate is deſtroyed, the Re- — 28 


83 depending upon it is deſtroyed alſo. 1 Nep. Linger f. gone alſo, 


A Contingency, whiat. 


66 


f 


The 
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WY” Remainder. 


pp. 8. t. 31. Che A of 32 H. 8. cop. — ants fr 


2 
Any were the 2 of a Reverſion, or Remainder ex. 


upon Eſtates for Life pectant upon an Eſtate for Life, and not upon an 
Eſtate-Tail. 10 Rep. 44. b. 

No AR preſerves Re- No Act hath been eh to preſerve a Reverſion 

"verſions or Remainders Or Remainder expectant upon an Eſtate-Tail. 

on Eſtates- Tail. 10 Re ep. 44. 4. 

No Leaſe or *** No Leaſe, nor Rent, nor Grant of Common, 
Thing Wade by Tenant nor Recognizance, nor any other Charges, Intereſ 
ſhall chorge thePoſſion, Or Eſtate, made by Tenant in Tail in Remainder, 
of the Reverſioner. ſhall charge the Poſſeſſion of the Reverſioner. 

Bargain and Sale of A Bargain and Sale made off from the Land is 
from the Land, how to not ſufficient to make a Claim, and then to paſs a 
2 Remainder. 2 Rep. 54. 4. 

A Remainder cannot A Remainder cannot depend upon an abſolute 
depend on an abſolure Fee, nor a Fee · ſimple determinable. 1 Plow. 29. l. 

| pe Fray Fee ſimple Becauſe the whole Eſtate is in the Feoffce or Gran. | 
tee: But if a Man deviſes Lands to 4. and his 
Heirs, ſo long as B. hath Heirs of his Body, the 


8 by SY Remainder over to C. This is a good Deviſe, not 
9 as a Remainder, but as an executory Deviſe. 22 t 
270. 367. 
Ty TOR d Remainder upon Condition held good. 1 Ply, t 
e der upon Con- 32. b. 33. 4, b. 34 6. ( 
— — — 7 
Fe ys | 01 
Vent . 
15 0 
| 9 te 
| if 
; | | 5 do 
- [Acceptance. ? <Deviſe, + he 
Acquittance, | [Exrecutoz, hi 
S8.ce Alignment, Te Heir. . 
9 7 AvoWzy, | i Leale, Leſſoz and WW *: 
1 E wa 
Debt. 3 9 


1 . 
4. . 


The ſeveral Sorts of 
_ and what __ 
are. 


pere are oe: Sozts 1 Rents. viz. Rent 

Service, Rent-Charge, and Rent-Seck. 
Rent-DService is where a Tenant in Fee 
holds his Land of his Loy by Fealty, 
Rent, and oper Services; and if 1 Rent be behind he may diſtrein, 
but cannot vung Debt. Rent 


- Rent-Charge. is where a Man makes a Feoffinent, 


b 02 other Con- 
epance in Fee, reſerving a Bent; and there is a Cl | | 
That if the Kent be behind, he may diſtrein 4-40 — ISIEEY 


Rent⸗Seck is where a Rent is granted, but there is no Clauſe o 


iſfreſs in the Deed, and fo? this he cannot dittrein ; but 

hay Sell, an Al wil = J Oo E 3 4 yath * no Sell. be is 
we v. Non payment of a Rent-Seck upon Demand | 

Ben in Law, whereof the Szantee may have — Alt mand is o 


e, p2ovided 
that he Yaty had Sellin of the Kent befoze. Cro. Eliz. 505. Co. Lite. Sect. 
233+ | > | 3 


It is a Maxim in Law, That the Rent muſt To whom the Rent 
reſerved to him from whom the Land moveth, and ut be reſerved. 
not to a Stranger. Co, Lit. 143. b. | 
4 Rent cannot be reſerved to a Remainder-Man, 1 
but to a Reverſioner it may. Cro. Eliz. 792. pl. 36. Revetlincn ® 
In Debt for Rent the Defendant pleads Payment LW 
in Parliament-Taxes, and held a good Plea : Be- oY entin Parliament. 


4 Taxes, is a good Plena 
cauſe warranted by the Statute which gives the in Debt for Rear. 
Taxes. 


Jn Debt for Rent, where the Plaintiff covenanted Payment in Money 


to repair the Houſe, and did not, the Defendant dt in Repairs, and 


ood. 
expended part of the Rent in Repairs, Whether l 


this ought to be pleaded, or might be given in Evidence, was tlie 
Queſtion. Cro. Eliz. 2 22. pl. 2. 


Tho? a Leaſe be avoided by Non- payment of Debt for Rent lies 


ue before the Leaſe became void. Cro. El. 78. 


No Chattels which ſhall be upon any Houſes, No Execution ſhall be 
Lands, Ge. leaſed for Life or Lives, Vears, at Will, executed upon Goods 


, - s upon Land liable to pay 
or otherwiſe, ſhall be taken in Execution, unleſs Rent until the Rent not 


the Plaintiff in the Action ſhall before the Removal K "bet be 
of ſuch Goods by Vertue of ſuch Execution or Ex- *? an 


tent, pay to the Landlord or his Bailiff, ſo much as ſhall be due for 
Rent at the taking of ſuch Goods in Execution, provided the Arrears 
do not amount to more than one Year's Rent; and in caſe they are 
more, then the Plaintiff paying the Landlord or 

his Bailiff one Year's Rent, may proceed to execute n 72" 17 Proceed. when 
bis Execution, as he might have done before the \ ; 
making of this Act; and the Sheriff is to levy and What the Sheriff is to 


pay the Plaintiff as well the Money paid for Rent, * 
35 the Execution- Money. 


A Yan deviſes 20 l. per Annum out of a Rectory A Deviſe of 201. per 
with Clauſe of Diſtreſs ; the Glebe belonging to the chen the of 2 Refiory, 
kectory was but 40 J. per Annum, and the reſt was 40 5 per Annum. 
only for Tithes not liable to a Diſtreſs: But decreed 1 W le 
that the whole Rectory was liable to pay the 200. | DTT 
fer Annum. Chanc. Rep. 79, 80. | 
In Debt for Rent, the Plaintiff demands more Debt for Rent, Plain- 
in his Declaration than is due; he may remit Part, ff sene ms, more han 


is due, he ma it Part. 
and have judgment for the Reſidue. . 
Lol. 2.] | | 5 1 | Paping 


44 


feat, yet Debt lies afterwards for what Rent was r Leaſe is avoided. 


+ =# 4 
5 
. 


45 
Paying ſo much Rent, 


or many Turkeys, 


how the Election ſhall 


be. 


'Debie lies For an Af. 
ſignee for Rent. 


'The Husband - muſt 
pay - the Arrears of 
Rent upon a Leaſe to 
his Wife. 


 Avowry for Rent at a 
latrer Day, .is no Bar 
for Rent due at a former 
Day, unleſs there be an 
Acequittance under Seal. 


Deviſe of a Remainder 
of a Rent de novo, held 
good. 


' !'Proviſo to re-enter 
and retain ti'l the Reat 
is ſatisfied ; what Eſtate 
it is. | 


Leaſe for Years of 
Land in Fee, rendrirg 

ent to his Executors 
and Aſſigns, the Heir 
ſhall have the Rent, and 
why. wn 1 


during the Term. 12 Co. 36. 2 Lev. 23. See Title Heir. Cro. Eliz. 217, 
But this Caſe in Cro. El. was afterwards anſwered with 
all the other Caſes that could be remembred, by a Caſe in 2 Saund 367. 
and by Raym. 213. where it was adjudged, after very great Delibera- 
tion, That the Reſervation being during the Term, it ſhall run with 
the Reverſion, and ſo goes to the Heir. 


J. 2. contra. 


A Rent Service is ten- 
dered at the Day, yet 
there may be a Diſtreſs 
for it. 


A Rent reſerved upon 
a Gift in Tail, is not 
barred by a Recovery. 


Debt will lie for Rent, 


where there is no Re- 
verſion. | 

The Aſſignor of the 
whole Term reſerves an 
annual Rent during the 


Term. 
It is no Rent, but on- 


ly a Sum in groſs due by 
Contract. 


quittance under Hand and Seal. 1 Lev. 43. 


J. S. paying during the Term 40 J. per Aunmm at 


Vent. 3 

Paying ſo much Rent, or ſo many Turkeys 
how the Election ſhall be for the one or the other. 

Alngnee of Rent upon a, Leaſe for Years ſhall 
have Debt for it. 1 Lev. 22. But it muſt be brought 
where the Land lies. * . 

The Husband after the Wife's Death is liable to 
pay the Rent Arrear upon a Leaſe to the Wife. 
IT Lev. 25. | | 


Avowyy for Rent at a puiſng, Day is no Bar to 2 
Rent due at a prior Day, unleſs there be an Ac. 


A Remainder of a Rent de novo was deviſed, 


and held good. 1 Lev. 144. | 


A Rent granted with a Proviſo, That the Gran- 
tee may re-enter and retain till ſatisfied ; he hath 
ſuch an Eſtate as will maintain an Ejectment. 
1 Lev. 170. | 

Leaſe for Years of Land in Fee-ſimple, rendring 
Rent to his Executors and Aſſigns : During the 
Term the Heir ſhall. have Debt for the Rent, for 
the apparent Intent that it ſhall continue after hi 
Death, by the Word Aſſzers, and alſo the Words, 


A Rent-Service is tendred at the Day upon the 
Land, yet the Lord may diſtrein without a perſo. 
na] Demand ; for a Diſtreſs is both a Demand and 
a Diftreſs: And where Rent ought to be demanded, 
and where not, ſee Hob. 207, 208. | 

A Rent reſerved upon a Gift in Tail, is not 
barred by a Common Recovery, but remains as a 
collateral Charge upon the Land, diſtreinable of 
Common Right. 2 Lev. 30. = 

Debt will lie for Rent as a Sum in Groſs, where 
there is no Reverſion. 2 Lev. 80. But there can be 
no Dittrels for ie 

A Pan poſſeſſed of a Leaſe for Years aſſigns it to 


the two Feaſts, the Leſſee having afligned over all 
his Term reſerving this Rent; it is not attendant 
upon the Reverſion, but is only due by Contract. 


Cro. Fac. 486. pl. 6. 487. * 


gt x 2 — 


hots n 3 er 39. 


Vent. 


No Attornmont is 
becanſe there is — "the Tenant't at. 
torn. 2 Lev. 240. ode Aus won 

Debt for Rent will ie for Cop * HW Free. 


II. 4 
7 300 1 re e. 

Debt for Rent FRY Apen A 14 of Land, a 
Hock of Sheep. 3 Lev: 150. 1009 „lit 


Covenant for Rent dies after an All dine a- 
gainſt Leſſee by the Grantee in Revert on; And 


this although Notice and Acetptatce' of tlic "Rent 
had been pleaded, it befag upon ah Expreſs. Cove- 
nant. 3 Lev. 233, 

How to bring Debt For Rent 'agairnft an Agnes 
of an Executor of a Leſſor. 3 Lev. 295, 296. 


Uhere a 2 Mere lies for Rent. See Title 
aſlumpſit. 


and grants it to another by Deed for Life, render- 
ing a Rent, it is void; becauſe a Rent cannot be 
ther Rent. Keilm 18 1. b. 162. 4. 

hen the Rent continues of any Eſtate of Free- 
hold, Debt will not lie for it. . 4 ** 29. 4. But 
when the Eſtate of Freehold is dete ruined, it will 
fie by the Statute. Vid. 

A Pan makes a Leaſe for Life, rendering Rent, 
the Rent is Arrear, the Leſſor dies, the Executors 
ſhall not have Debt during the Lifeiof the Tenant 
tor Life *, but after the Eſtate for Life is determi- 
ned, Debt lies by the Statute. 4 Rep. 149. b. 


Whereas Debt did not lie at Common Law for 


ry to u Deviſe Bnet,  N | 


Jf a' Man hath a Reve-Servich or Rent-Charge, 


I Aus 


= ro: 


Debe w. | Regt wif 
for Cof pyhs and Ped. 
hold together, ERTIES 
Lies upon a Leaſe: . of | 
Land, and Flock of Sheep. 


Covenant lies for Rent 
againſt Leſſee after Aſ- 
ſignment by the Gtintee 
in Reverſion. 


How tb bring Dive t- 


gainſt an Alt of an 


Executor. 


Where! a Quantam "Me- 
ruit lies for Rent. 
A Rent cannot be te- 


ſerved out of a Rent. 


charged with ano- 


Where Debt will not 
lie for Rent. 


Debt lies for Arrear 
of Rent, after the Death 
of Tenaat for Life. 


Now by the Sratute 
of 8 Annz, Debt lies by 
the Leſſor againſt his 
Tenant for Life. 


Debt lies for Rent up- 
a Leaſe for Life. 


Rent upon a Leaſe for Life, now by the Statute of Anne. 


8 Anne, it is enacted, That any Perſon having Rent 


Arrear upon any Leaſe for Life, may bring an Action of Debt for 
ſuch Arrears, in the ſame Manner as if reſerved upon a Lans for 


Years, 

See the Statute of 32 H. 8. cap. 37. 7 im- 
powers Executors to Tiltrein for . of Rents 
or Fee-Farms, in ſuch Manner as the Teſtator might 
have done, if living. 

And alſo any Man, who in Right of his Wife 
ſhall have any real Eſtate in any Rents or Fee- 
Farms which ſhall be due, and in Arrear at her 


W hat Remedy y Exectt- 
tors have to recover Ar- 
rears of Rent or Fees 
Farms. 


32 9. 8. cap. 1 


So alſo for Husbends 
in the Right of cheir 
Wives.“ 


Death, may after her Death bring Debt for thoſe Arrears. 4 Rep. 50, 


51. b. 


See Title Attozument, where by the Statute of 


46 5 Anne, For the Amendment of the Law, At- 


tornments are taken away. 


p 


Far Attornment. 
4 & 5 Annz. 


Where 


N Wert an annual Sum is appointed to be pid 
where a dum in Grols. P 7 tranger, it is not a Rent, but a Sum in Groſs, 


Wbete 3 Rent, and 
. Caſe 362. | 65 
Wbere in one Caſe a There is a Difference where a Man makes a Gift 
— deten by® in Tail, reſerving a Rent; and where a Donor 
Tenant in Tail, and grangy 2 BUR ON Ya - gn 6h In the A 
Where it cannot, the Rent ma rr à Recovery again the 
dk. . Tenant in Tail, but in the other Caſe it cannot, 
but the Rent ſhall remain at the leaſt a Rent-Seck 
- 2: Cro. Car. 598. See Title Recovery. _ 

What Remedy for a f a Rent - Seck be not demanded at the Day, it 
Rent-Seck, 3nd ho%' © mult afterwards. be demanded of the Perſon; for 
: there is no Remedy for that Rent but an Aſſize: 
And a Diſſeiſor a Man cannot be, nor Damages recovered againſt him 
without a wilful Default. n + 119-0 

Seine of Rent Sc . An Annuity was deviſed, which was a Rent-8 
deere“. there being no Seifin nor Power of Diſtreſs : The 
Chancery decreed the Deviſor of the Land to give 

Seifin of the Rent to the Deviſee of the Annuity. Charc. Rep. 147. 


\ Repeal. 


See Attozney. 
The Defendant. is pe Defendant cannot repeal his Warrant 
—_— of Attorney, given to an Attorney to 
rant of Attorney. appear for him ; but he is compellable 


to appear by his Attorney according to 
his Warrant, by the Rules of the Court; that he may not delay his 
Appearance by that Means to the Prejudice of the Plaintiff. (Irin. 22 
Car. 1. B. R.) And there is very good Reaſon for it; for by this 
ſpeedy Juſtice would be evaded ; which the Law will not permit. 


/ ; | 


4 ; Replevin. 


xf erke is n and 1 
- viz. to 85585 upon Pledge 5 Pris 
ties: Obods map be replevie two man. 
the A ner e f ** 55 b Ec i 
3 n erift's Court, w 

Statute: And the Sheriff 'ounht to take two N 0 by 
ns of Pledges; one by the Common Law = Two Sorte 
Plegii, d e Proſegtendo g and lo: nd 117 by D 6 


viz. Ple deu Haberido : ö Wet 
ning of it, d glving of ſuc ttht ya 0 0 required, chan 


upon 2 Die _ * de fv2 ent, 2 A 
See Co. Litt. 245, b ä 


Jf in Replevin in the Cy the e Plaintiff doth Where the Defendior 
not declare, and the Avowant removes the CAuſe 32% hve his tle e 
to the King's Bench, and the Plaintiff is nonſuited turned. 
without declaring; it ſeems in this Caſe the De- "Ia 
fendant may ſuggeſt what Cattle he took, and ſhall have a Retorn of 
them, Rayme. 33, 34. 

The Statute of 21 H. 8. diſcharg ed the Stridtneſs. 1 the Lord avows 
of the Common Law concerning derte c. lo N 
that when the Lord av os according to the Statute, Plaintiff ia Repleyin 
the Plaintiff in the Replevin may Have Piel m7 plead. 
that the very Tenant might oy had, though he 
be a Stranger to the I. Lord. 


And Tenant for Years i is within the Statute. 14. Tenant for Yeary is 
256. within the Statute. 


At the Common Law a Tenant might plead any * Common Law 
Plea in Bar to an Oy for a rad l 14. — 2 


236. s a ne I 


. Deliverance are verdi, but on g Ns ecopd Delivermn 


Nonſuit- 3 Keb. 76. 
No Inga ry on Demurrer until there be an * No! Inquiry on De. 


Avowr Y. Id. 8 37. murier till Avowiy. 


Tr, ol. 2.0 - | 7 Z 


— what. | 


Replevin 


have his Replevtrt | 


Id. 2 , ; : 4 T7791 
Ei. 


* 


454 


+ UN. > 


. Defendant dicit 


Where there ſhall be 


ke Rp 
Takin 
— EIS. 1 


Avowry for Rent doe avowy for Rent due at a later Day, is no Bar 
1 for Re Day, in 
at « later Dy. 1 Avowry for Rent due ata former Day. 1 Lev. iz. 


former. 1 7 1 II © 
| ek Haas A'R?plevin ougit'to be certain in ſetting fo 
NET” he Ne wad Kinds of the Cattel diſtreined . 
ny tbe elſe it is not good ; becauſe if it. be uncertain, the 
Sheriff cannot tell how: to make Deliverance of the Cattel, if a Wit 
be direcked to him for that Purpoſe, becauſe he knows not particular. 
ly what the Cattel were that were diſtreined ; which 74.4 to have 
been expreſly mentioned-to that Intent in the Replevin. IN. 23 (Co. 


—— — „„ my 


king 


How to plead when of Cattel in his own Right, he muſt ſay, bene ad. 


he juſtifies in his own 1 : ; ne 
Right, and how when vocat captionem averzorum, &c. which is called an 


in Right of another. Avowry; but where he juſtifies in the Right of an. 


4 


ce. which is called a Conuſancſe. 
An a Replevin where the Defendant pleads pro- 
in a Stranger, he muſt after his Plea make 
eſtion thus, Et pro retorn. habend.' idem the 
ad, &c. and ſo ſet forth particularly why he took 
the Goods; for if a Verdict paſs. for him, he cannot without ſuch Sug- 
geſtion entred upon the Roll have a Return. 1 805 
„ Beplevin lies not for Money. Moor, Caſe 510. 


How to plead Pro- 
perty in a Stranger. hh 


... Replevia lies not for 's KI 17777 i 7 Vit 1 f 
Ne 1 2 Declaration in Replevin for taking of cem 
The Declaration was gps anatrices ON vervicesʒ and it doth not appear how 


for taking centrum (ive. 


matrices © vervices, and manyEwes and how many Wether $:and for this Rea- 


bavght. © ; on adjudged to be naught. 4% 324 33. But if it 


had been over without Addition, it had-been good. 
.. A Decharstion in Re. In a Declaration in Replevin the Plaintiff counts 


Eber flies db Carre) for taking of two Heifers rale die ud I. and doth | 


werb taken, is navghe. ' not ſay -apud- V. in quoclam loco ibidem vocato, &c. 
And uon a Demurrer held to be inſufficient. Moor, 


7 ; 
3Y 


| e * . ++ J V eiii | 
Ioſufficient Pledges are Ik the Sheriff returns inſufficient Pledges, they 
no leases- are ng;Rledges: within the Statute of Weſtm, 2. c. 2. 
© .., and the Sheriff ſhall be chargeable as if he had not 
Wy Grd. 8 VIRB NCH 2 8 i 

It he returns the Pledges upon the Writ, if t 
. Beats of plaintiff be nonſuit, — 1 Writ of Retors. 
Su where it is by Habendo, the Sheriff returns averia elongata, the 
Vit. ©...” Party: may [baye a Retorn of the Beaſts of the 
How ba ho FI Pledges : But if the Deliverance were by; Plaint; 
hands the Pledges do not appear to the Court, he can have no ſuch 
T9 INT | | ww 


4 


1110953! 533.45 I * E 
LAU 9 24, * 7 
þ ud - . 
- «a * 


— 


— 


here in a Replevin a Man juſtifies the __ 


other Perſon, then he ſays, bene cognovit captionen, 


| 
| 
| 


| Gar. 2. Ro. 377. 


Veplebin. 

And if the Sheriff returns ib; upon the Writ 

for a Return of the Beaſts of the Pledges, then the 

party may have a Sei Fa, Wenn 45 Sheriff, ro 
reddat ei tot averia. T3057 

By the Statute of re 5 Aung it is enacted, That 

any Tenant or Defendant in any Suit, or any 


plaintiff in Replevin in any Court of Record, may 


(with) Leave of the Court) plead as many ſeveral 
Matters thereto, as by ſhall think neceſſary for his 
Defence. 3 fo "= . } 
nl Declaration 10 Replevin was s broug ht by Bill, 
which is naught upon a Demurrer : Becauſe no 
2 Deliverance can 80 if the Plaintiff be non. 
(nite ' bs #471. 1 
„No Replevin lies of Goods inten, bey oat! the 
des, though deen, afterwards: mto "Bland. 
19 % 

. Replevin lies not again the King, nor where 
the King is a Party, 

Right. 3 H. 7. fol. 19. b. 1. 24. 


A Replevin was brought by Plaint in Lomdas, 
and the Defendant found Pledges to make a Return, 


if a Return ſhould be adjudged : Afterwards, and be- 
fore any Judgment the Record of the Plaint and 
pledges was removed into the King's Bench by a 
lertrorari, and a Return adjudged in the King's 
— and upon a Sci. Fu. againſt the Pledges they 
peared and demurred thereunto: It was inſiſted, 
War the Benefit of the Pledges was loſt upon the 
Removal: by the Certiorars,” which is no Original: 
hut if it: had been by Nicardari, there it is ſaid in it, 
& ad eundemt diem prefigas partibus,8c:which is in the 
Nature of an Original ; 
the other Side it was ſaid, | 
Record. cu ammibus'en. Hangentibur'; and afterwards 
upon great Conſideration, Judgment: was given for 
the Plaintiff. Dorrington againſt Edwin. Mich. 36 
See Stat. Weſtm, 2. 
an Action on the Caſe. was brought againſt a 
Mayor of 'a Corporation for delivering of the Cat- 


tel upon a .Replevin without finding Pledges'-to 


make a Return, if a Return ſhould be adjudged àc- 
cording to the Statute of Weſtm. 2. cap. 2. And it 


cap: 2. 2 Sid. 213. Noy. 


45) 5. 

"Where. the Sheriff is 

to anſwer in Default of 
the Pledges. 


| How many Matters 88 
Defendant or Plaintiff 
in Replevin may plead. 


4&5 Aura. f 
Declaration in Re- 


pl-vin by Bill, is naught. 
The Reaſon why.” 


lies not for Goods 
taken beyond Sea. 


Ic lies nor t ageinſ} the 


| Pie nor where he is a 


any thing taken in His Pa 


How it js, upon Re» 
moval of a Plaint-in Re» 


plevin dy Certiorari into 


the * 5 Bench. 


7 


— \ Return adjudged,” 


Sci F. ageinſ the, 


Ptedges. 


Res. on, gd ic. 
ſhould have been re- 
moved by Recordare, 


but in this Caſe there is no Original: But on 
That the Writ of Certiorari did certifie the 


At laſt adjudged good. 
Ulecm. 2. * VET 


Cafe. was brought ”"_ 


delivering the Cucrel up- 
on a Replevia without 


raking of ſuſßelene 
Pledges. 
Welim. 2. cap. 2. 


was adjudged againſt him; and it was ſaid by the Court, That if he 


lad taken but one Pledge, if he had been ſufficient, 


it had been well: 


enough iz, dut i it is at his Peril if the ens, oof are not ſufficient. Cro. Car. 


446. pl. 16. J 

Countlicia Replevin for bredking of his Doors 
and Locks; and catrying away of his Goods' and 
reel The Defendant avows for a Rent-Charge, 


Brea king of Doors and: 


cks nced not be an- 
ſwerell in Replevin, but 
maſt ia Treſ 


and 


=_ Veplebin. | 
and ſays nothing of the breaking of the Doors, G. Gar. He need not 
anſwer it here, but in an Action of Treſpaſs he muſt. Tria. 7 V. B. N. 
A Hoe: R. „ Ser Title Declaration, for a Declaration in 
Nr Replevin, where the Cauſe was removed out of tho 
out of a Couaty- Court. County-Court, the Damages being under 40 A 


In a Replevin for In a Replevin for taking of four Beaſts, the De. 


go fon Heer fendant bad a Judgment for a Return, and he th 
endant ha e | , en 
10 3 ſurmiſed that forty Beaſts were taken and impoung. 


5 — 

Then he ſurmiſed that ed, and were not all delivered back, and pr by 
ed ned WIS, that the Sheriff ſhould- make a Deliverance © fin 
of them ; for that * of forty,. for four were not 2 ſufficient Diſtreſs for 
were not ſufficient. to ſa- his Rent due; and he having taken Security to 


tisſie him, or that the 
Sheriff ſhonld aſſign him ſecute for forty, he prayed that he ſhould deliver 


hie Bond, =... All the Cattel, or his Bond to proſecute. Cur. con- 
Remeay, nor being fra, For the Plaintiff having declared but of four 


avowed for and prayed Beaſts taken, and the Defendant having agreed 
« Recurn of the 9. that four only were taken by avowing for them, he is 
therefore without Remedy: But he might in his Avowry have ſhewn 
that forty Beaſts were taken, and have avowed for all, and prayed a 
Return of all although the Plaintiff had not declared for ſo many. 
Cro, Jac. 61 1. pl, 6. 1 nifty on. 2 n © FLIES | 
, Nn a Declaration. in Replevin, if the Plaintif 
2 on ring ſays that the Defendant ſammonitus fuit ad reſpon. 
naught,  *  dendimito him de Placito quod bum cepit Averia of the 
ERS TIT Plaintiff; this Declaration with, a Rrod cum is 
ſtark naught, either upon a Demurrer, or aſter a Verdict: But it 
ſhould be de Placito quare, or de Placito quod ouly ; becauſe Quod cum 
is but a Recital, and no direct Affirmation: So that the Plaintiff hath 
not by his Declaration made any Charge againſt the Defendant. 
| 8 I the Cattel of ſeveral Perſons are taken, they 
pf che Carre) or 61519) ſuall not join in a Replevin, but muſt. have ſeveral 
cannot join in a Reple- Renlevins. Fenin 10 
r 1 og 369 bb! | bigs - 
The Avowane, for By the Statute of 21 H. 8. cap. 19. fedb. 3. in all 
Damage Feafant or Rent Caſes where the Avowant avows for Damage Fea- 
found by th 3 ſant, or upon a Diſtreſs. for Rent, and the Verdict 
Cauſe goes for hb. be found for him, he ſhall have his Damages aſ- 
21 P. . cap. 19. ſeſſed dy the Jury upon the: Tia. 
ia, an Avowry for In an Avowty for Damage Feaſant in his Free- 
Damage Feaſanc the hold, the Iſſue was upon the Freehold. Cro. Eliz. 
Iſſue was upon the Free · 668. pl. 25. FO eee 555 | 
.Avowry far, Damge. In an Avowry for Dama Feaſant the. Defen- 
ka ae eh alte; dent Lays, that his Father was ſeiſad in Fee, and 


wich a Trayerſe. died ſeiſed, and the Lands deſcended to him as his 


Son and Heir: The Plaintiff replies, and concludes 
with a Traverſe, that he was at the taking, & abe eſt ſeiſed in Fee: 
And found for the Plaintiff, and moved, that adhus ſeiſed is more than 
is in the Avqwry; but held good after a Verdict. Aleyn 3 2, 33. q 

a 4 bon 


pon a Retormwo Habewdo awarded upon a Non- © * 
manded by 4 judicial Writ to make a Return 3 in — unten 
which Writ there ſhall be a Clauſe, That the Sheriff ſhall not make 
a Delivery without a Writ making mention of the Judgment, which 
Writ iſſues from the Roll of the Judgment, which is a Writ of Second 
Deliverance; upon which Writ the Sheriff muſt take Security for the 
Suit, and ſo make a Return of the Cattel, or the price of them, if a 
Return ſhall be adjudged ; and the Diſtrainor ſhall - * 
d to appear in Court. 13 E. 1. cap. 2. L. 1 cap. a. Hef. 3. 


be attached 
No Second Deliverance lies after a Judgment Where e Writ of Se. 
ua Demutrer, or after a Verdict or Confeſſion and ue nm.. 
of the Avowry: But in all theſe Cafes the judgment Mein 
muſt be entred with a Return irrepleviſable z but upon a Notiſult, ei- 
ther before or after Evidence, a Writ of Second Deliverance will lie, 
becauſe there is no Determination of the Matter; and there a Writ of 
Second Deliverance lies to bring the Matter into Queſtion : 'But in the 
Caſe of a Demurrer and Verdict, the Matter is determined by Law; 
and in the Caſe of a Confeſſion it is determined by the Confeſſion of 
the Party. Mich. 7 V. B. R. See 2 Inft. 340, 341. and Meſtm. 2. c. 2. 
In a Replevin, if the Plaintiff was nonſuited, | 
and the Defendant had a Retorno' Habendo, and a fire ie SecondDe- 
Writ of Inquiry of Damages; and the Plaintiff o che dens Aslan, 
brings a Writ of Second Deliverance, it is a Super- ot to che Inquiry, 
ſedeas to the Return, not to the Writ of Inquiry. 
Latch 72. IE I ITTINY | 
(Where upon the Trial of an Iſſue in Replevin Ie lies after a Nonſuic, 
the Jury come to the Bar to give their Verdikt, and bott gides sen 1g 
the Plaintiff becomes nonſuit, there ſhall not a 1 8 2 


Return irrepleviſable be awarded as in caſe a Verdict had been given; 
but the Party may have his Writ of Second Deliverance upon giving 


of Pledges, as well as if he had been nonſuit before Declaration or 
Appearance. 3 Leon. Caſe 70. | 


In a Replevin,if the Jury do not enquire, as well If che Jury do nor en- 
of the Value of the Cattel diſtreined for Rent, that ui of fe Value of 


they ma be ſold according to the Oxfor d Act, as the Cattel, and of the 


Rent du: it cinnot be 
alſo of the Rent due, they ſhall not have a Writ of ſupplied afterwards. 


Euquiry to ſupply it. 1 Lev. 255. See the Statute 
* 2 2. cap. 7. in Title Aomp, how the Proceedings to be in 
| { F 2 N : ; : 

The Lord, Bailiff or Servant, upon a Writ of The Avowry may be 
Scond Deliverance, may avow, -juſtifie, or make beg e Land in ade 
Cognizance upon the Land without naming of the 21 b. 8.c. 19. 
Tenant, and'if he recovers ſhall have his Damages 
and Coſts. Seck. 2, 3. | a 

In a Declaration in Replevin for taking of Cat- A, Decl:ration not 
tel, if you do not name the Place where you ME _—_— — 


took them, the Declaration is naught, becauſe of * 
Uncertainty. Hob. 16. 


Lol 2. 6 A Difference 


$9538 Th _ Replevin. 1 
The Diff rence where _ Difference between a Declaration in the Des: 
De and when in the Detinnit For in a Replevin in 
wherein the Detinuis, the Detinet, the Plaintiff recovers as well the Value 
f r EY of the Goods, as Damages for the Reprizal: But 
when the Writ and Count is in the Detinuit contra vad. G. pleg. 
chr. by this it is implied, that the Plaintiff hath his Goods again. 
Lum. 50,1151, But he ſhall recover his Damages. See Dal, 8, 


- 6. 1 
pl 4 "= The Plaintiff in a Second Deliverance was non. 
zo te ſuited, and a Writ of Inquiry of Damages award. 
Cattel taken in ither- ed, and alſo a Retorno Habendo, upon which the 
mam. | Sheriff returned averi« elongata'; whereupon a V.. 
thernam was awarded, and all the other of the 
Plaintiff's Cattel delivered to the Defendant; and a Year after the Plain. 
tiff came into Court, and paid the Damages and Coſts; whereupon 
the Court granted him a ſpecial Writ to reſtore his Cattel, reciting 
the whole Matter; but there was no Allowance for the keeping of 
the Cattel ; for- it is intended. their Labour was worth the Charges, 
3 Leon. Caſe 323. Litt. Rep. 5 V4. 1112 5 
| Where it appears by the Declaration, that the 
Where the Defendant Defendant took the Cattel, and that by Replevin 


hall h a Return | g . 
— theWric is abated, ſued they were delivered to the Plaintiff, where. 


and why, fore when the Writ is abated, it is but juſt that the 
| Return ſhould be adjudged to the Defendant that 
be may be i ſtatu quo prius As if the Plaintiff 

The Defendant ſhall were nonſuited before a Declaration, the Defendant 
_ „ Decls. {ball have a Return, becauſe he is prevented of his 
ration, and why. Avowry, ſo as he cannot pray it. Cro. Fac. 519. fl. l. 
| Alo a Retorno Habendo ſhall be awarded in eve- 


q Ive, The Defendant ry Cafe where it appears that the Defendant was in 
every Caſe where the Poſſeſſion of the Cattel, if they were delivered by 


'Defendant was poſſeſſed R .n..; 
of the Cattel, if they Replevin. Cro. Jac. 519. pl. „ 


were delivered by Re- 4 He | | 
plevin... | Jn a Replevin the Defendant traverſeth the Place 


In a Replevin the Where, Gr. and fer a Retorno Habendo ſays, That 
Plaintiff traverſes the the Queen was ſeiſed of the Manor, and leaſed to 
Pe oat ſer him; the Plaintiff demurred, becauſe he ought to 
a Return, and good. have ſhewn what Title the Queen had. Curia, The 

2 ' Plea is in Abatement of the Writ, and the Avowry 
pro Retorn' Habend is not traverſable, and it is good without Title 
ſhewn: And afterwards the Court gave Judgment, That the Writ 
and Count \Wuld abate, and that the Avowant ſhould have a Return 


irrepleviſable. Long & Gelder, Paſch. 6 M. B. R. 


II Where in Replevin the Servant makes Conuſance 
Maſter pleads Nen cepir, aS Bailiff, and the Maſter pleads Non cepit, the Ser- 
- there ſhall be no Reruro. vant ſhall not have a Return. Show. Rep. 169. 


. | | In 


F Replevin. 
Jn Replevin a Verdict was found Part pro Queren 
with Damages and Coſts, and Part pro Defend with 
Damages and Coſts, how the Judgment ſhall be. 
See Lum. 1194. So where Part is upon a Demur- 
rer. 1196, 1197. 
In an Avowry 
plaintiff, and Damages and Coſts: (which ſhould 
not have been) and Part for the Avowant ; the 
finding of Damages and Coſts for the Plaintiff is 
void: For when Part is found for the Avowant, he 
ſhall have a Return with Damages and Coſts. Coo. 
Jae. 473+ Pl. 3. . . a 2 3 | | 
" Pleading of a Seiſin in Replevin, without ſay- 
ing of what Eſtate, is naught: But it is good 
Pleading in Treſpaſs. ' Latw. 1316. 
In Replevin the Defendant traverſes the Pro- 
perty in the Plaintiff ; this is good either in Bar or 
Abatement, and the Defendant need not make a 
Suggeſtion for a Return : For the Goods not being 
the Plaintiff's, the Avowant is to have a Return; 
but in Treſpaſs it muſt be only Not guilty.2 Lev. 92. 
I Property be claimed in Replevin, and not- 
withſtanding the Party replevies, Treſpaſs will lie, 
and the Claim or Notice of the Property ſhall be 
the ſole Iſſue. Mod. Caſes 69. 


,” 
* - * 


A Bailiff pleads Property in Replevin, and it is 


good. 1 Lev. 90. | 
In Replevin the Defendant may avow or juſtifie: 
If he juſtifies, he cannot have a Return, as he ſhall 


have if he avows. 3 Lev. 204, 205. 


for Rent, Part was found for the 


„„ 
Part found for the 
Plaintiff, and Dama« 
and Coſts, and Pare 
che Defendanr, how 


for 


the Judgment to be. 


Rear, Part fi 
the Avow the 
Avowant ou — Da- 
mages and Coſts 
Return. * 


| How to plead « Seiſin 
in Replevin. 


Defendant 
che Property in "the 
Plaintiff, ic is good, ei- 
ther in Bar or Abatc- 
ment. wt 

Need not to make u 
Suggeſtion, and why. 
1 * 


. 


| Where Property ade 
cla here ought to 
be no Replevin. n Ui; 


A Bailiff 
Property. 


Defendant may avow 
or juſtiſie: If he avows, 
he ſhall have a Return; 
if he juſtifies, he ſhall not. 


may -pjead 


Replicatio n and 


A Replication, what. 


A Repleader, what. 


Dueftion, which was to 


Three Replications ; 
one ſuperfluous,a nd two 
ſüfficient; Defendanc 
demurs generally, Plain- 
tiff may "have — 


— 
ill in Part, is ill in the 
whole. 


Lntiro Plea to — 


$4317 fr and In 
mul. 22 and 2 
tire Replication, and fails 
as to one; adjudged 
againſt the Plaintiff 


« 14 


Tae. 
See „Ne 


al 


lcation e Plalntif s Arfwer- 
Welk fon, gr: wo to 
"ronghr t where the 

the Aue n 


leading MH 
mi ted. 

J. there be three Replications, and one of them 
faperflaous, and the other two fufficient, and the 
Defendant demurs generally, the Plaintiff may 


have Judgment _ them which are ſuffcient. 
1 SCaumd. 338. 


Replication being entire, and ill in 
in! in the Whole. 2 "Cad. 17. — 


Ir the Defendant ene encie Planto'en bs 


debitatus A ſumpſit, and an Trfimul computaſſet, and 
the Plaintiff makes. one entire Replication to the 
Plea, and the Replication fails as to one of them, 
it ought to be altogether adjudged againſt the 


Plaintiff, although i it be ſufficient as to the other. Id. 127. 


Where Plaintiff may 
not reply De injuris ſua 
propris. 


Where De infuria, Oc. 
6s il 


If Hue be improper, 
where ſhall be a Replea- 
der, and where not. 


Bond conditioned to 


do a collateralA& : Good 
Breach muſt be aſſigned. 


epleader formerly 


i... ed on Write of Ti 


Error. 


- 


3 


Where in Treſpaſs the Defendant by his Plez 
claims Intereft in the Place where, e. the Plain- 
tiff may not y De ixjuria ſua propria. Id. 295. 


De injuria ſua propria, where the Bar contains 
Title, is ill. 1 Lev. 307. 


Mhen the Ile is improper or immaterial, where 
there ſhall be a Repleader, and where not. 1 Lev. 
32. 

Jf a Condition of a Bond be to do a collateral 

Ad, and not to pay Money, 'a good Breach ought 
to be aff toned, utw. 422. 
As * a Repleader, it is 13 that in ancient 
me it was uſual to award a Repleader upon 2 
Wit of Error in B. R. though net at this Day. 
2 Saund. 3 19. See before Title Jſſue. 


| Not 


rr ren 


- 


Dn © way — —— O% 


CO 


yp gw frus tro, Gas © 


— — 


Not uct after Iſſue entred, unleſs after Ar after 


Trial or Demurrer. 3 Keb. and A | —Y 1 

, Repleader after Demurrer an Argument. 3 Lev, | Afeer Demurrer and = 

13 N 0" = 
Cannot be on a Writ of Error. 2 Keb, 909."  - Not eee Bus: 4 


Judgment reverſed in B. R. r miſpleadin „ Nov «fter  Judgm - 
they cannot grant a Repleader. 2 Lev. 12. : rev eried or ilpleading, 1 
Repleader denied after Demurrer. Id. 1432. Denied aſtet Demucrer. 1 

Jf the Plaintiff do reply to a Plea in Bar, which 1 plaiatig i 
is not good, he by his 372 1 to it hath confeſſed fn — — of 
it to be good. (Trin. 23 Car And ſo it ſhall 2 ic good. 
be now taken to be, for he bath oſt his Advan- 

tage of demurring unto it, by paſſing by the Defects of it, pee re- 
ping g unto it, and the Court will ſuppoſe he intended not to take 


0 antage of the Inſufficiency of the Plea, bat to N to an luc . 
| upon this Merits of his Cauſe. - .  _—_— 
e [There can be no Repleader after a Demurrec _ No. ma, 1 1 
n joined, without the Conſent of both Parties, be- out Cad ef n 1 


auſe they have by their mutual Conſent put them- 
ſelves upon the Judgment of the Court. | 

Ik an Action for the Breach of the Condijion Y Defendant pleads 
of an Obligation be brought, and the Defendant — fad 
doth crave Oyer of the Condition, and plead that his Replication mult 
be hath performed the Condition, the Plaintiff in en the Breach, |. | | EO 
bis Replication muſt ſhew in what particularly the =. 
Defendant hath broken the Condition. (Paſch. 24 Car. B. R. That = 
the Defendant may be able to give a particular Anſwer to the Breach. "= 
aſigned ; and if he do not aſſign a particular Breach, his Replication 
is idle, for it ſays no more than what was formerly faid in the Decla- 
ration, viz, generally, that the Condition is broken, which the De- 
fendant in his Plea denies; and therefore if the Plaintiff will not join | = 
ſue upon the Defendant's Plea, but will reply, he muſt there ſhew - 
bow the Condition is broken, and then he puts the Detendane to a = 
new Anſwer. | 

A Repleaer is to be awarded when ſuch an Ifſue 8 | 
is joined, that the Court after Trial thereof can. to be W " 
not give a Judgment, as 5 impertinent, and | 
not determining the Right. Mod. Caſes 2. | 

Upon the awarding of a Repleader they muſt. Where the "IF 
begin from the firſt Fault which occaſioned the bad ing muſt begin. 
Pleading, and the Judgment is, Quod partes _ ö 
tent, I bid. K 8 == 
There ſhall be no Coſts in it. Bid. No Coſts in it, | Mi 
Tho' it were reaſonable to award a Repleader When and where = 
before Verdict at Common Law, where the Plead- grantable. 
ings appeared to be ſuch on which no Judgment - 
could be after Verdict, yet ſince the Statute when verdict may cure 1 
immaterial or informal lſſues, it may not be proper to do it. 1, 3. bo 
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How it is Fe is the 
- Ber is good, and the 


6 nav ghr. 


"Alf where, "the Bay 


Il the: Bar de good, and the Replication naught, 
and Iſſue be taken it, and a Lenlaer aad. 
ed, the Bar ſhall ſtand; and chere muſt; be a new 
Replication: Alſo if the Bar and Replication ar 


Replication is not good. Dal 75, and 29. pl, 8. See faſtea. 


lead 7 imm 
terial not. an r upon, be it for the Plaintiff or Defendant : 2 But 


mance of theſe Covenants, the Plaintiff in his Replication formerly gi 
' mult aſſign a Breach but in one of them; becauſe by the Breach of WW M 


and Replication are d 
and t er good, and the Rejeinder is naught, and a Repleade 
2 1 Fg 8 awarded, 1 ere muſt wo 1 Hebeinder; Bue 
At : if the Bar be naught, a Replieation 
* hh Los and a Repleader awarded. a (hall rept for 
erriog gagde the whole antw. Ramm. 438. 
Where there ſhall not. T Repleader; (ball never be but upon 2 Jeofail 
be a Repleader, and an. Iſſue miſ;joinedzand. never upon a Demurrer 
in Law: For if there be a ſufficient 'Deelaration, 
and a Fault i in * Bar, and a Fault in the Replication, the Judgment 
ſhall be quad vil capiat per breve, and not that they ſhall replead; for 
although the Har be naugbt, yet the Parties have paſs d this: 80 if the 
Declaration be good, and:the Bar naught, aud the Replication. Navghe, 
and the Rejoinder naught, and there be a Demurrer; to the Rejoinder, 
the Plaintiff ſhall recover, aud there ſhall be no Repleader, wor! the 


Man impfopet Iſſue is taken, and there be a 
There ſhall be a Re- verdict upon it, Judgment ſhall be given there 


Iſſue, 45 where there is an immaterial iſſue, and after the 
; | Verdict the Court doth not know for whom to 
give Judgment, Whether for the Plaintiff or Defendant, there wake 
a Repleader. 1 Lev. 34, See Title Jfſues. 

| Sometimes a Replication. (hall be made good by 


hers 155 indr a Rejoinder z; but-if it wants Subſtance, a Rejoins 
good, and where not. der can never make it good. 


-Whe ? Where an ill Plea admits or ſuppoſes a Non- 
a * f 2 Long payment, or 'Non-Performance of a Condition, 
ties, though the Plea there is no need of a Breath in the Replication: 
1 But if the Plea did nat admit the fame, — tho 

the Plea was ill, yet if there be aſſigned no good 

Breach in the Replication, the Plaintiff cannot have Judgment. Show. 


Rep. 214. 


1 A Repleader was awarded by the Court after a 
2 Demurrer to the Plea, and an Argument. 3 Lev. 


after a Demurrer and 


Argument. 440. but 3 Rep. 52. b. is & contra. See Plow. 130 4. 
ä I Leon. 79. Cru. Eli. 3 18. pl. 4. Latch 248. 
How to affign a Breach It a Condition or Deed of Cbvenants do confiſt. 
upon « Condition or of twenty ſeveral Matters which are all broken, in 
an Action brought upon the Bond for Non-perfor-: 


h 


one, the Obligation is: become as much forfeited as by the Breach of 
them all; and the Law will never put a Man to ſet forth more than 


he hath an Occaſion for ; for if it ſhould, it would be unneceſſary and 


ſuperfluous : But upon an Action of Covenant, where Damages only 


are to be recovered ; there, if there be twenty Covenants broken, the 
3 Plaintiff 
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Plaintiff may aſſign a Breach of each Covenant particularly, becauſe 

he is particularly damnified by every particular Breach : But now 

there is an Alteration ef the Law in. this-Particu- 

Jar, by the Statute of 8 9 V. 3. cap. 10. and ry & 3 6 20. 
465 Aunæ, which 150 in n Tir FT 8 


an Exception 3 
It is a common e SE epli- There muſt be a Cer. 
tainty in a Replication, 


cation there ought to be a "Tart 07-2 Bar 1 the Dor wet» 
ought not to be anſwered wy Argument. * 77: — by — 
160. a I 
tübere the plaintiff of Defendant maſt co 
tis Plea or Replication io the Country, and, 
not. Lutw. 101. 0 * 
See the Form of a Repleader. Lutw. 1622... A Repleader, 


—— 2 — ᷣ - —y—— — og 


A Bar not anſwered, 
7 avoided or traverſed. 


Where the Plea" br 
Replication muſt con- 
clude to the Country. 


ws 
IL 


The Plaiotiff in his Replication. petit meas 
4 ofnitting Debitum 3 and ad ju d 1 5 al. 2 Repu, Ol 
though it is Form, yet it is but ue ary Ai , pg 

a 07 2 


for in praying of Jadgniedkt, all is e 
when the Court gives Judgment, ex cogſeguen 
Debt and Damages. 2 Leb. 1 5 | 
32 an Ackion for tlie Wards 

che Defendant julti 
bad forged. a Bond in the 


plaintiff replies, De Fay 24 
15 . : For 5 
10 be dea een Yr 


Nen 


ty give it for the 


# De injoris a; 


| wie the xfolal „ie generaily is a 


good Replication in an 


Action for Works, 
Al 107 is 
Fo 5 2 alleged, fie i 


* 0 k 


Re off. 


Y the Courſe of Pegs Court the Secondary The Jorgnduy ot to 
ought not to make any Report of any f Pty gary en. che 


Matter referred unto him by tlie Court, 

upon the laſt Day of the Term; ſot᷑ that Day is properly ap- 
pointed for Motions only. (Tria, 1650. BY S.) And if there ſhould 
ariſe any Queſtion upon the Report, there: would be no Time to be 
given to the Party concerned to ſpeak to it that Term; ſo that the 
Matter cannot be determined Rn, and ſo the * is to no Purpoſe. 


Reputation. 
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been, and many Yen dave (aid 02 thought, 


r Leon. 17. 


Reputation. needs not a very, ancient Pedigree 
to eſtabliſh it, for general . Acceptation will pro- 
duce a Reputation. 1 Leon. 1. 


produce a Reputa- 


will 
tion 


What ſhall be ſuffci- The bare Averment of a Reputation is not ſuffi. 


> -j — 1 cient to induce a Reputation without ſome ſpecial 


* | Matter to induce the Court to Sete Leon. ij. 
Common Reputation Common Reputation cannot be intended of an 
wut be of toog finding Opinion which is conceived of four or five Years 


vs. ©. ſtanding, but of long Time. 


* 


Whar Time is ſuffici- A little Time is ſufficient for 1 gaining of 
ent ro mats Land pal Reputation; Nay, Land which was bought in, and 


Mortgage as f e 1 
dn occupied with a Manor but two Years before the 
W Mortgage, may paſs as being ſaid and reputed Par- 
cel. Cro. Car. 308. pl. 9. 
= / 2 . 
C 1 5 1 N 


There muſt be a Re- 
queſt to do a collateral 


Thing. 


pere one is to do a collateral Thing, 
he ought to be requeſted to do it, 
but where the Thing to be done is a 
Part of the Contract, there needs no 
ueſt to be made to the Party to do it. (2x Car. B. R) For by the 
1 | Contract 
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contract hehath-taken' Notice, at hd Peril to dd it; but it is not ſo of 
a collateral Thing agrecd td be done upoh making of the Contract. 

e r e . 


. N ' ; | On 34 eat eee, ee | 
Upon a Promiſe to pay a Patel recedent upon Wee o- 
Requeſt, there needs no cus Reay ſt. 1 Saus 4 33. pore vn pay a Duty pce- 
| | en (18.5761 599 O17 HD DARIEN” 49 


d C47? h 
But upon a Promiſe for à Penalty or collateral Orherwiſe. on 2 Po- 
dum, there ought to be an actual Requeſt before the "iſ for a Ferst. 
aQion brought. Bid. 0 YO 


Upon a promiſe to pay if anothet does not pay, Nor on Promiſe te 
| 3 n a f Lan Na 33 E — IN Inn 
enen D 
1 — 2 — by the Defendant to the Plain Where Addion ies 
iff of 40 1. if the Plaintiff wopld at the Defendant's pace, Requeſt on « 
Requeſt procure himſelf to be made a Knight, an Pg wh 
Aton lies without Requeſt, for it is intended to be executed and done 
at the Time of promiſe. 2 Lev. 16 | 


& ine | | 198. 
"Upon Promiſe to deliver before ſuch a Day, he _ P:omiſe to deliver 
ought to do it without Requeſt. 1 Lev. 289, . — do it 


{here one brings an Action of Covenant for Aion of Covenant 
not paying of Money according to à Covenant, he 5 — 4 — 
needs not alledge that he requeſted the Defendant 
to pay it ; Dat where he brings an Action of Debt for Mo 
by Covenant, he ought to alledge a Requeſt (Trim. 23 Car. B. EK.) Be- 
cauſe in the former Caſe the Plaintiff is but to recover what he is 
dampnified by not performing the Covenant, and in the latter he is 
to recover the whoſe Money covenanted to be paid. 1 00 
here one is bound to make a ſpecial Requeſt Where licer ſpins re- 
for the doing of 4 Thing, npon a ſpecial Agr = 22 „ e 
ment made by the mutual Conſent of the Parties, 5 | 
there a general licet ſepins reqniſitus in the Declaration is not ſufficient : 
but where the Law makes the Promiſe, there it is. (24 Car. B. R.) 


For thoſe Words are too general, and meer Matter of Form; and in 


a ſpecial Requeſt there ought to be ſet forth the Time and Place, and 
Manner of the Requeſt made. ; 

Nn an Action of Debt brought for Money due Not neceſſary to al 
upon an Obligation, it is not neceſſary to alledge a *<8* * 2 
ſpecial Requeſt. (Irin. 24 Car. B. R.) For the very Bond. 

bringing of the Action is a Demand of the Money 

in the fudymene of the Law ; and the Party was bound by his own 
Deed, to pay the Money at his Peril, without being particularly de- 
manded ; but the Declaration is not formal if a general licet ſæpius re- 
quiſetus is not laid in the Declaration. | | | 
- Upon a Contract in the Nature of a Debt, Re- upon Contrat in 
queſt or no Requeſt is not material ; but it is other- Nane of e Debt. Re: 


1 ; veſt 4 1 
wile if the Contract be a ſpecial Contract for a 9 Fa 12 
collateral Thing, as in the Caſe before is particu- Contract. 


larly ſet. forth. Mich. 1650. B. S. 
. 2.) 6 C 


due 


CUbere 


A Duty is 99% 4 12 it is 1 without Re- 
en- Reue Ky ano it I5, To 5 xe, of an Aion of Debt. 
70. 2 15 


27 5 7 91. 132. 179. 229. 
ere a ueſt, is k way the 0 15,19 4 Nature of 4 Debt, \ 
b. len Faber pid upon Requeſt, there 


; oa no Fat 2d to be laid in the Declara. 


tion; aliter, where i it is of a Tag ade Cro. 45 ben ** 15 
523. pl. 8. | 10 Jr Ne FOR 4} 11 * 
1 4 it - a _ FEbete ! 1 
8 425 e, BY the 4K before A Promie nor r- Payab). 
will noe as. apa Requeſt, and ſo ng B 
' therefore to enable the Plaintiff to bri 
an expreſs Requeſt muſt be 1 and a litet  Sepine.n 


not ſerve, ; Cro. Jac. 5231 85 e 


\ Where. fi Re: Bede. 01 ae Requeſt,mulſt | 


in an Aſumpſic. if Wo opon Requeſt.. Lutw. 231. 
Apon a Prot ile to Pay upon 1 Adlon 


0 e tomiſe 
Ee Rec. - ariſes upon the Requeſt 5 and not before. x 1 Lev, 48. 
| Where e ſpecial Re. There is a Difference between a preſent Duty, 
2d where « general and 3 Duty upon Requeſt, or any callateral At; 
Requelt, | for where the Duty is upon Requeſt, or any colla- 

| tera] Act, the Requeſt there js traverſable, and a 
ſpecial Requeſt muſt be laid to be made ſuch à Day, at ſuch a Place: 
ut where the Duty is upon a Conttact, or upon à Bond, mn Licet je- 


2 requiſith tus generally is ſu Tafficient, , Winch Rep. 103. 
Note, In all Actions on the Caſe. 1 a Re- 


Where a er bs | 
alledged, the PLE: of it queſt is neceſſary, and the; Plaintiff ought to al- 
roſie ib __ ledge it, the Place of the Requeſt muſt be ſhewn, 


muſt be ſhewa. 
2 Leon. Caf ſe 28. 


So where 2 Promiſe i: Ulhere thy | Promiſe | is to do a collateral Thing 
to do a collareral Thing upon Requeſt, there in the Declaration the Time 


upon Requeſt. and place ought to be ſet down. 3 Leon. Caſe 252, 

'But where it is for a meer Debt 7 it need not, Cro. Jac. 183. pl. 1. 
Ahere the Debt is before the Promiſe, a Re- 

Where tte, Debr is queſt is not neceſſary z for then a Requeſt is not 


before the Promiſe, 
Requeſt is neceſſary * any Cauſe of the Action. id. 201. 


When a Day and Uheee a Man brings an 1 Action on. the Caſe for 
— 2 a | Thing which was originally a Debt, the Plaintiff 
; need not lay any Time or Place of the Requeſt, but 


when it is brought for a collateral Thing, there. muſt be laid a Day 


and Place of the Requeſt. Winch 2. 
Where Money is to be paid at a Day certain, 


3 when'P3Y- there needs no (| pecial Requeſt. Cro. Elix. 218 pl. 5+ 


Reſceit. 
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"Eſet i where an; Haier 1 n 6. © 
Fainſt Tenant fo2, Lite o: Pears; and he Keſceit, where, | 
"in Reverſion pꝛays to be received to de. | | 
Ev fend? e Land, and Foo with the De⸗ 72 
mindant ;and when he comes t always to be reapp to plead: So * 
a Caffe hall be received in Deka of her Husvand, and and a Tenairt 
lo Pears to dekend bis Right. XIII | 
In Dower the Tenant made Default: 245 pe. "In Dower the Tenant = - 


falt A. B. prayed to be received for his Term ö oy 
made to him before the Coverture, and he was re- 

ceived and his Term ſaved : And it was held that he ſhould have Judg- 
ment generally to recover Seiſin of the third Part 


of the Land, and the Execution ſhould be ſpecial, = che Erecurion 
: a: the Sheriff ſhould not ouſt the Termor. Cre. 
INTE Stu 4h 
be in Reverſidti! may .come Into Court, and Where | thy 2 
Tens wh be received i in 4 Suit againſt his particular hi 3 i 2. rap. 17. 


Reſcue and Reſcous, — Þ 


2 Bailiff. 
8 

ne up. 4 
on any legal Proceſs 02 Warrant, and Reſcue, what. | 1 
other Perſons do fo2cibly take him out of = 


= Cuſtody of the Perſon who arreſted 


468 


Sheriff cannot return 
Reſcons made on a F 


— 


Retorn of a | Reſcoue 
/ our of the Coſtody of 
Bailiffs, quaſh'd. 


others 


om for 2 wy e at to be- e | al- 


quaſh'd; rho” — by thou i Ede erroneus, except the Party that in- 

unleſs the Party appear. icke for. it do aprxar perſonally in Court. . 7 
ir ni as as B. R., Für he cannot in peſo), Br wh 

torney, becauſe the Offence; was Friminat; png Peas. which be 

muſt anſwer in Pcrſon. ft 
An ladictment of Reſeons ovghe to ex preſs the 
Fee Fe, mofer ie. Plarerwhere, and tfie Time when the Reſoous was 
made, or eiſe it is not good for the Incertainty of 
it. (Tris. 23 Car. B. R). Gol rhat the Defendant cannot tell what An- 
ſwer to mals for) himſelf, binlreſpect bf the Incertainty of the Time 
and Place, when and: -whicre'rhe' Offence was committed. 
2 4.z „ An ladictment of dne that was indiched for a 
1 geg. queſt's, Reſcaus, ſuppoſed to be made in the fifteenth 
* though the Patty did 
—= vos appear. Year of King Charles, was quaſh'd for its Inſuffci- 
= ency ; and yet the Reſcuer- did not appear perſo. 
1 nally.i in court: ” (contrary: to the common Rule obſerved in ſuch Caſes) 
—_ - The Cauſe thereof ſeems to be, becauſe it was an old Indictment, and 


no Proceedings had been made upon it againſt the Party. Paſch. 24 


= Cn ER 
=_— 4 Ik the Writ upon which the Defendant is ar- 
N againſt reſted be naught, and a Reſcue is made, there is 
Writ be naught. no Remedy ayainſt the Reſcuers. Note, The Re- 
How the Return 11 corn of-a,Reſcye PR be, That e was reſcued out 
the Reſcue mull e of the pftody. 0 the Sheriff, and not of the Bailift, 
| 18  thodp the FR was. That he was reſcued out of 
1 the Bailiff's Cuſtody : abs the Sheriff is the Officer, and the Bailiff 
_ TRADER Servant. 6 V. &. M. 1 Lev. 214. Buta 
= che Sheriff” Beil. Return of a Reſcue out of the Cuſtody of the She- 
—_ | riffs Bailiff hath been held good. See 2 Lev. 26, l. 
= _ See Title Bafliff. 4 we 
I Not guilty no Pleato. Mot guilty cannot leaded to the Sheriff's 
the ee Return e > a Reſcne ; but Js may be Re in an 


ſcue, 
a Reſcu Action for the Reſcue. 1 Keb. 2 258. pt. 35. 
1 Pea: Jt 


8 
$ 
f 
. 
6 


bis Action againſt the Sheriff. 


the Defendant pleads a Reſcue ;... 


# ties, the Return was! quaſh'd, an 


| * the Place where the Reſcu 160 


Reſcue and Kafepus, 


1 is not f. ufficient for a Bailiff (who hath a 
Warrant againſt a Man) to ſay, I arreſt you. at 
the Suit of A. B. who is Plaintiff _in. the 


put the Officer muſt aQually la Ap 4 hold of him, or touch him 


upon a meſne Proceſs have his Action again th 


Reſcuers ; for he hath the Loſs, and -cantiet 
Jer. 48B. 
an Action lies for the Plaintiff, at whaſe Suit the 


Party reſcued was taken upon a Ca. Sa. 101 then 
reſcued, as well againſt the Reſcuers as the Sheriff 
(ro, Car. 109. pl. 


Jn an Action for an Eſcape * 7 Proceſs 


here,” but not upon an Execution ; uſe an Inf ov She 
riff may raiſe Poſſe Comtatus - It wasalſo held >] 


2 Lev. 46. Cro. Jac, 419. pl. 10% 11. 
A Reſcue of a Coach and Harneſs returned p- 
on a N. Fu. and upon the Appea repo the Par 
a they were di- 
port 4 75 N Show. 


charged, becauſe. not good: u 
Rep. 180. Nor Ca. Sa. nor 
The Sheriff by the Statute "of Weſbw. 2. cap. 
may taiſe Poſſe Comitathr to execnte'a Proceſs; d 
ith the Book of 3 H. 7. fol. 1 10. 


wm, 8 the Butt 
likewiſe, becauſe heis in loco. vicecy 

Upon an Indi&ment for a Re it wanted the 
Words Vi G Ar mis, and yet held good, becauſe 
for the Word reſeuſſit implies it to be done with 


9. 


Force,” Oo. Jac 3. H 12. 


Apon an Indictment for a Reſede, it nic Ved, 


was not | expreſſed.” | Curia. It fall” 
ed where the Arreſt was made. Grb. Jer. = 15 4 


The Return was quod ores  caflodia 455 ui ce- 
per um G reſcuſſerunt, and doth "not ſay, Falter 
eorum reſcuſſit. Sed per Curi am. It (hall be Int | 
that all of them Ad it. 2 Keb. 4 15 pl. 81. 
A. B.cwas indicted, for that he Jimul this C. D. 
E. E und divers others committed a Riot, and , 
reſcued: a Priſoner; 2BY per Curimm. This is void as to 
the Riot ; for all the reſt are but one, 

Allo it was not ſaid, that he reſcned himſelf, 
and therefore quaſh'd. 2 Keb. 471. pl. 36. 


[Vol 2.) 0 


Capits Otlegatum: after eme 


ended 
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What makes am Arreſt, 


Dre 3 — — ä — 


wiſe it is no Arreſt, Trin. 3. Aung. See Cro. Jac. 5. pl. 4. 466. other: 
A Return of a Ref py 
not that he ever wack? 'y Ta * Rerurn b bs Implice 
becauſe it is only by Implication. 1 ro 214. FER 
The Plaintiff at whoſe Suit the Arreſt was, may | An AQon lies for the 


Plaintiff againſt the Reſ- 


cuers, not againſt the 
e Shbiff 


Bat upon a Ca. $2. 48 


wel! againft the Reſcuers 
as the Sheriff. 


An Aion lies for a 
Reſcue upon a meſne 


Proceſs,, not upon an 
Execution. 


though it was not pleaded that the Reſcue ee 2 Lee 


no Return 
a a 1 . Fo nor 97 2 
nor Uslagatum . 
Judgment. 


DIY oS 
W Ani 
Where 4 Sheriff may 
raiſe aj Poſſe CmitatAt. 
51501 2 6550 


ae for a "Re s 


cue is good without, 7 
& 4 and Why. 


tl 4 vir 

i 304) 

* was. moved; Thar 
there was no Place men. 
tidned where the Reſtue 
was made, and yer- held 
good, and where 


134 


Ceperunt & . 
and las not, &. 2 
er um. i 


o ! 
n 10 19 


oy 2 * 
. 14 


4 B. mul cum reſ- 
rags | it is poo! oo 


ft 4 B. -:r 119 
ver! 
It was nat ſaid, that 


he reſcued himſelf, and 
held to be naught. 


Reſcrvatien. 


Leſſee for Years aſſigns 
his Term, reſerving a 
Rene ; the Reſervation 
is void. 
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to another, and reſerve a Rent, the Reſervation is 
void. (Paſch. 24 Car. B. R.) For by 
ment of the whole Term he hath no Intereſt in the 


4 Debt. 
Ser 2 


Weir. 
En, 


„Ent hee comes from the Latin Wozd 
Reſervare; as when a Man leales 118 
Lands, he reſerveth oz pꝛovideth fo? him: 
(elf a Rent fo2 his own Livelthood; and 


fometimes it hath the Force of a Saving ol Excepttng.Co. Lit. 143.2 


If the Leſſee for Years aſſign over all his Term 


the Aſſign- 


Thing let, for the which be can challenge any Rent to be due, and 
the Rent muſt be due for ſome Intereſt that the yn hath left in 


him in the Thin 
cannot be here, 


Reſervation by one 


ſeiſed in Fee, & Leſſor, 


his Executors, ec. Plain- 
tiff declared as Heir, and 
good on Demurrer. 


Of a Journey to be 
tly, int 
"1 al fo the 


Term. 


Leſſee holds over; 
Leſſor cannot diſtrein 
before the Term be ex- 


pired. 


cauſe he hath ouſted him 
there is no Privity 


aſſigned, notwithſtanding the ument; which 
ag of te whole, and fo 
betwixt him and the Aſſigne. 

Where the Reſervation: by one ſeiſed in fee 
was made to the Leſſor, his Executors, Admini- 
ſtrators and Aſſigns; yet the Plaintiff declared as 
Heir: And good on Demurrer; for it being during 
the Term, ſhall run with the Reverſion. Ræym. 1 


A Belervation of a Journey upon a * 


be performed yearly, is only intended during the 


Term. 2 Saund. 168. 
| Where Leſſee for Years baida over his Term, the 


Leſſor cannot diſtrein his Catte! for Rent due be- 


fore his Term expired, becauſe the Term is expired, 
and there is no Reverſion in being; and no Perſon 


mall diſtrein for Rent but he that hath a Reverſion; — the Leſſor may 
enter and diſtrein the Cattel of the Tenant at Sufferance Damage Fea- 


fant. 1 


To 


* eve 


Reſervation, 
Reſeivation of Rent there bs five 


Things conſiderable. 


T The kent RL 


2. The Place of Payment. 
3. The Continuanc of the Payment. 


4. The Perſons to whom payable. 1 5 1 © 
5. The Time of Payment. Latch 264. 


g Reſervation of Rent by a Tenant in kee, to 
himſelf, his Executors or Aſſigns, upon a Leaſe for 
Years; the Heir ſhall have Debt, upon the appa- 
rent Intent that the Rent ſhall continue after the 
Leſſor's Death; eſpecially if there be the Words, | 
during the Term. 2 Lev. 13, 14. 2 Leon. Caſe 27i. Hob. 130. See 
Contra, if only Aſſigns. See Latch 44, 49, 253, 264 
2 Sund. 361, Ce. 

4 Parſon made a Leaſe, iris Rent at M. 


12 Rep. 36. 


chaelmas, of within a Month after; the Patſon dies 


ten Days after Michael mas, the Executtor ſhall not 
| have this Rent, becauſe it was not due: But in 
caſe of a Lay Perſon, the Heir ſhall have it. Cro. 
Eliz. 57 5. pl. 19. See Cro. Jac. 288. 233. 10 Rep. 
1 6. Cro. Jac. 309. pl. 9. 

Upon a Power to make Leaſes at the ancient 
Rent, if che Reſervation be to the Leſſor, and to 

every Perſon to whom the Inheritance or Reverſlon 
of the Premiſſes ſhall come, it is good. Rep. 7 1. 4. 


The propes 


Place for a Reſervation is to come 


after the 1 of all the Eſtates. 10 _ 106. 


4 b. 107. 4. 


Rent reſerved pa able at Michaelmas and Lach. 
diy, or within three Weeks afterwards, the 
Rent is not due, neither can it be ſued for until 


129. 


the three Weeks be paſt. 8510 from eh. 4. to 


Reſignation, See Son 


Tenant in Fee leafes 
for Years, reſerving to 
himſelf, his Execators ot 
Aſſigns, the Heir ſhall 
have Debt, and why. 


Rent reſerved by a 
Pai ſon at Micheelmas, of 
within a Month after ; 3 
the Parſon dies ten Diys 
after Michaelmat, his 
Executor ſhall not have 
the Rent. 

Allter, in caſe bf 4 
Lay Perſon. 


Reſervation to 
the Inheritance when: 
come, 1s good. 


The proper Place for 
2 Reſetvation. 


Rent payable at th: 
chaelmas or ewenty Days 
after, not due till t 7 
twenty Days are paſt. 


Reſtitution; 
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till the Certiorari to re- to this Court be returned and filed. (Mich.- 22 Cx. 
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Judgment is reverſed by (Uritof Erro); 
and the Court which reverſes the Judg- 
ment, gtves upon the Reverſal a Judg: 
hich ſee Title Reverfal, and Title Sei. Fa. Fo! 
itutionem habere non deber, reciting the Rever- 


ment ko: Reffftitfon't 
Note, d Sci. FaqQuare 


al of the Judgment, and the writ of e e Return thereof 4 
WINS. 16 SJE DMEM. 03 396476 1127 , 


e 


eb will — No Neſtitution is to be granted by the Ceurt 
nfofe. upon a Suggeſtion of the Inſufficieggy of an In- 


HY . 
«. [2 


ency- of the Indie- dictment of Forcible Entry or oth 
ment of Forcible Entry, the Certiorari granted to remove thEnditm 


move it be returned and 


fls. B. R.] For before the Return and filing of it, the 
Court hath nothing hefore them upon Record to judge upon. 


here an lodictwent of Forcible Entry is 
r quaſh'd, the Court upon Motion doth uſually 


of Forcible Entry is k R IO 
quaſh'd, the Court will grant the Party indicted a Writ of Re-reſtitution, 


grant a Re. reſtitution. fo reſtore him to the Poſſeſſion of the Land; yet 
the Court may (if they pleaſe) ſettle the Poſſeſſion 
of the Land in Queſtion, — v1 to their own Diſcretions, 25. 


where they ſhall conceive the moſt Right to be for the Poſſeſſion. 
(Mich. 22 Car. B. R.) And they do uſually make Rules accordingly. 


There ought to be no Reſtitution or Re- reſtitu- 


to be here it Eibe Pot tion granted of the Poſſeſſion of Lands, where it 


ſeſſion of Lands. cannot be grounded upon ſome Matter of Record 
10.0 37 appearing to the Court. Hill. 22 Car. B. R 
ts oy. That Reſtitution is of -Duty, but Re-reſtitution 
Des itution o races 18 of Grace. Raym. 85. | 
It lies to reſtore one A TUrit of Reſtitution or Mandamus lies to fe- 
co the Fiace of Common ſtore one to the Place of one of the Common 
if illegally difpiaced. Council of London, or to the Place of a Conſtable, 
if he be iilegally put out of ſuch a Place. (Irin. 


1 22 Car. 
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| " WedintionaMwW-reſtienctan: „„ 
. 8 N.) Or to a Churchwarden's Place, ar to a Recorder's-or or 
a Place, and generally to any publick Office, or Place of 
Dignity or Truſt; ut not to a private Office ot Place which 
concerns not the Commonwealth; but there the Arty e is put 
to his Action at Law for the Recovery thereof. 
The Words remifft and relatavit ex preſſed in a wb e tea of the 
Charter of Pardon granted by the King unto. one 115 e "ener 
vir in a of Pare 
for a Felony committed by him, do not reſtore don. 
him uuto his Goods which he' forfeited: onto /the . 
King by being convicted of the Felony ; but there ought” fo be the 
Word reftztwi#, which doth properly, and in its genuine Significatian, 
import à Reſtitution to a Thing which he formerly had, but Auen hath 
not; whereas the Words remiſit and relavavit do properly fi gniſie the 
remicting or releaſing of the Claim which one hath to a Thing w 
is in his Poſſeſſion: to whom the Hcleaſe.1 is mage: ( 23 Gar, B. 5 
dee Title Pardon. 

The proper Nature of a Writ of Reſtitution; is, Wer. is the Nag e 
8 7 the Party unto the Poſſeſſion of a Free- ofevis Win. 
— 4 other Matter of Proſit from which he is 
7 pt (Trin. 23 Car; B. R) Yet this doth not teneralty 

have a Writ of Reſtitution in ſome Caſes to be re- 
1 to a Place * no Profit, as is before 3 vi, to an Office 
of Dignity or blick Truſt. 15 

The =, oy oth oftentimes: refiore the Poſſeſſion 1 Ebg Low den re- 

w one withontch Writ of Reſtitution; to wit, by out this Wi r 


a Writ of Halere facias: poſſeſſiomem, and otherways, 


1 "EF Y , 2 r & 7 
9 . \ * » - - 
* A * V7 x 1 
o 4+£ 


* in common Courſe and CO of Juſtice., Vin. 23 Car. B. R) 
q Upon, a Trial at Lap. 
» A Writ of Refticotion is not properly to - 4 ta. hk Caſes bs 
_ ge, but in ſuch Caſes where the Farty cannot — 
2 reſtored by an ordinary way of Juſtice or Courſe _ 
of Law, and many Times ſuch Caſes do happen. N, 23 165 B. R 5 
"0 for where: ordinary Remedies may be had, extraordinary are. not to 
y | dereſorted unto, 
4 NM one be indicted for « Farcihle Entry, and the ges Foccdl 
t indicted do traverſe the Indictment, he can- p,rycamer have * Ret. 
n not have "Reſtitution granted unto him before a tution m Tok. 
I Tr, and a Verdict and judgwent alſo given for 
. him, although the Iadictment be erroneous, (Mich. 23 Car. B. R. dad 
7 Mich. 24 Car. B. R.) For it is too late to move to quaſh the lndictment 
Y after ha — Wen his Traverſe ; and ſo the indictment muſt ſtand 
it good againſt him till the Trial, and the Right be determined in an 
4 crdinary way of Trial, which he hath by Bis Traverſe put himſelf 
upon. 
MN The Juſtices of Peace before whom an Indid- The Juſtices befor 
ment of Forcible Entry is found, muſt give the „as bound, muſt give 
7 party Reſtitution, who was put out of Poſſeſſion the Party Reſticurion. 
4 by Force, for they have beſt: Conuſance of the . 
q Matter, and not other Juſtices of Peace of the of Hoop 1 


County; but the Jud es of this Court may grant 
[Po] pu 6 E 5 a Writ 


a® 
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4/4  RKeſiitution-MdvRe-reliturtion. 
a Writ of Reſtitution; though the Indictment was not fapnd beſo - 
' them. (Hl. 23 Car. B. R) For they have a; ſuperiatendant; Power 
over all Exglaid, and have Power to examine the Forms in;Cayrt, ang 
to make Rules according to Juſtice} viz. If the Indictment be removed 
Into this Court. EG: ok nnn . ic 69 
„Money levied on 1 e Money is levied upon a Fi. Fa. upon 
Jae over? en erroneous Judgment, which Judgment is aur 
Ferwards reverſed ; what we in this . — 2 Error, 
_the lr, mult do co and Judgment given thereupon, that the Party 
eee ol oy Reſtitution, the Perſon whoſe. Good, 
were levied in Execution muſt procure the Fi. Fai with the Return of 
the Goods thereupon levied to be filed; and thereupon / he. muſt ſys 
out a Sei. Fe. quare reftititionem habere non debt. The Reaſon why he 
cannot ſue out a Writ of Reſtitution upon the Judgment, quod judicium 
revocetur is, becauſe it doth not appear upon Record until Judgment 
upon a Si. Fa. that there was any Execution had, or Maney levied 
upon any Execution upon the erroneous Judgment. 


8 wh n Ne HEE; 
Goods taken on an e. NO Reſtitution for Goods taken upon an errone- 
neous Execution, for ous Execution, for which Damages bag already 
T There may. a Writ of Reſtitution be granted to 
6, Vfere one _inditted one that ſtands: indicted for a Forcible Entry after 
have Walter ren? be hath traverfed-1the Indi and before the 
tion, Trial, if there do appear to be apparent Delay in 
Xt | the Proceeding of the Defeadant upon the Traverſe; 
elſe not, as is aforeſaid. (Irin. 24 Car. B. R.) And if it ſhould not 

be ſo, it might prove miſchievous to the Party concerned. +... 
A There cannot be a Writ of Re: reſtitution grant - 
tution where there has ed, where there doth not appear to have been a 
not been one of Reſticu- - Writ of Reſtitution formerly granted in the Caſe, 
cion before. (Mich. 1650. B. S) For the very Word ge. reſti- 
4 tution doth imply, that there was a Writ: af Reſti- 
tution formerly granted, and an ouſting of the Party ſince the Writ 

of Reſtitution executed. 2 1.39} elrgrzer 1 Pant en 
„24 Writ of Re-reſtitufion may be granted upon 
A Re-refticution may A Motion for it, if the Court der Cade to grant it. 


7 


ao Atw©w Tc c XXX . 
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ba granted if the Court 

ſe Cauſe. By 4% Juſtice. Paſeb. 16 50. B. S. 2 Mai. 

16 1 - | 1 1 LIES d: 

f one indiftedof for-. pon an Indictment: of Forcible Entry found 

abi cy fee u. g l the renz, If be 40 either ug u 

Parry may be reftored plead to the Indicment, the Party out of Pollel- BW 

do his Poſleſſion. fron may be reſtored to his Poſſeſſion upon moving 1 
de Cort. Puſh. 16 50. B. S. 2 Mai. | * 

72 Court ſhall grant There ſhall be Reſtitution granted to the Owner i | / 

tainder of the Felon, of ſtolen Goods, by the Court where the Felon is 9 

41 5. 5. r. tried, after the Attainder- of the Felon. 21 H. 8. . 

4 No — 7 my ay Le 


| The rel 


7 
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Me de aliqua inde parcella, and Mſ@*hat 


made to bim in the Reverſi ion, and not 
Leſſee for Years ; for he who is diſſeiſed tha be 


keltored, and then che Leſſee may re enter. I Leon. Caſe 4821 


Che Sheriff ſells) a Term upon n H. H. afte 
1 the judgment is reverſed © Party al 7 


got be reſtored * mm t. to che Money. 


Moor, Caſe 788. © ger: 


4 Reftitution was ranranied to. one who was put 


out of Poſſeſſion by the Sheriff:npan-a V laica a. 
genda. Cro. Elix. 466. pl. 13. 5 Mod, 443, 444: 


here a Leaſe is taken in Execution upon a HF. 

Fe, and fold by the Sheriff, afterwards the Judg- 

ment is reverſed, the Reſtitution mult be of the 

Money for which it was f old, and not of the, Ferm; 

but in caſe of an Ele of, it "md Herbe erm it 
P 


ſelf, Cro. Jac. 246. 
Jn an Ejectment alter judgment reverſed, there 


muſt go a Writ to enquire what — the Profits 


ont. had 


of the Land that the Plaintiff in 
me for. he is to 


colore inde taken after the Judgmen 


— rennen, 


0 s "Lia Tr 


We 7: 1922 1 
ladet awatded 
* a Vi laica ameuendd. 
? 810073. BS 
How Reſtication ha I 


be yon a Fi, Fs. and 


upon. an- K 
where a Term is +, * 
in Execution. 


How the Reſtitution 
ſhall be in a judgment 
in Ejeckment. 


be reſtored to all 


that he loſt by Occaſion of chat Judgment. Cro, Jac. 698. 


4 Sci. Fa. Quare reſtitutionem, &. the Defen- 
dant pleaded Payment of the Money mention in 


the Sci. Fa . was then held to be no Plea. 1 Car. 


328. fl. 22. 329. But now by 3 Statutes made 
4 & 5 Anne, Payment is a Plen to a Fei. Fa. 

CUhere a Judgment for Land is reverſed in this 
Court by Writ of Error, the Court may grant a 
Writ of Reſtitution to the Sheriff to pur the 
in Poſſeſſion of the Land recovered from him by 


Formetly Payment way 
no Plea.to.a Sci. Fa. ar- 
reſtitutionem, &c. But 
nau ſee the Statute of 

4 &5 Snne. 


Who mult ger Kat. 
tution upon a ſudgmeat 
reverſed for [og 2 


"| 


the erroneous Judg- 


ment: For Part of the Reverfabof an erroneoiiꝭ Judgment is, That the 


Party againſt whom'the Judgm 
he rs loſt'by the Judgment 
Sheriff upon a Writ for that — 

Execution was ſued out after a Writ of Error 
brought, and Bail put in-; but there was na Natice 
thereof given to the Plaintiffs Attorney, but yet 


adjudged void: 1 e in 8 : 75 
tice of the 1 gr. was « bf ih 1 

and a Writ o Reſtiention was a afded, a 

either Side. 3 Lev. 312, 313. 

Upon a Sci. Fa. Quare reftitatio non, the Defen- 
dant appears and pleads, That he never was poſ- 
ſeſled of the Money mentioned in Fa Writ, Et de 
boc powit ſe ſuper patriam, and held 


concluded 


ent was given, be reſtored to all ch 
t urhich Reſtiiut ian is to be made by che 
dire ed toi him. 


Execution ſued out and 
executed after a Writ of 
Error aHewWed, and B. il 
put in, but no Notice 
Her 5. given to the At- 


Fi of Coſts on 


What is à good Plea 
to a Sci, Fa. Quare reſti- 
Fat io non. 


t 3 becauſe he doth not ſay, 


to the Country; 


whereas he ought to have averred his Plea, with an hoc paratus eſi wes 


rificare. Mich. 1 Fac. 2. B. R. 
Reſtitytion. of Poſſeſſion upon the Stargt 
9 H. 6. cap, 9. of ,Foreible Entry muſt al 


s be 


> the 


Of Reſtitution muſt be 


made to the Rever fioner, 
not ta che Leſſte. 


8 V. 6. cap. 9. 


1 
Auges 


£ 


' Thnakt for Years, . Judges and Juſtices in caſe: of Foreible Entries 
3 may give the fike Reſtitution to Tenant for Years 
1 Copy of Court Roll, by Elxit and Statute, as to 


| en 0 eeno 4c. I. cap. IS, 
| enant of the Freehold. 21 Fac. 1. cap. 15. 
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_ Retraxic iS, Where the Party, Plaintifk oz 
-, Defendant,. comes into Court in p:oper 
_ Perſon where hts Caule 1s Depending, 

and aps, That he will not pꝛoceed any 


further in his Cauſe. Now this is i Bar to the Action fo; ever, 
it * FIT | ; rv : $ % | 


* 
** 


9 - 
. : — 


' Fi , + N 7 0 
W 


- 


| A Rat einne be A Retraxit cannot be before a Declaration ; for 
before 4 Declararion, before a Declaration it ſhall be but a Nonſuit, and 
"+. Not aiRetraxit. Dal. 78. pl. 10, 3 Leon. Caſe. 47. 
\TWWhere the Plaintiff comes into Court in Perſon, 
fuetur ſe ulterius nolle proſequi, this is a Bar for 
a ever z but if it be by Attorney, and not in Perſon, 


e 1 
It muſt be in Perſon, 
not by Attorney. 
1 2 
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—_— Return of Writs, what. .. cuted; 82 that the Dekendant cannot be 


—_ IX found, e then this Batter 18 endozſed 
= 3 eon the Back of the Nirit ny the Officer, 
1 | — delivered into the Court at the Day of the Return thereof, to be K 
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minen ue 475 
The Coutt was moved, that a Returm made up Return of a Hager 
on a Habe ar Corpus might be amended before it was 225 „ defare 
fled, and it was granted: (Hill. 21 C. B. R.) Zut e | 
after it is filed it cannot be amended, for them it is a' Record of the 
rene 203 M77 eee a en eee 
Ik an inferior Court do make an ill Return of If an inferioe Court 
2 Habcas Corpus, the Court will grant an air He- aj 20 3! ah of = 
beas Corpus, and alſo fet an Amercemerit upon wilt grant an n, and 
them for making an ill 'Returm of the former Habea, werte chan; 
Corpus. (Hill, 21 Car. B. R.) Becauſe ther | 


| Ns eby, VIZ. 4 | * ; 
by.the ill Return, Juſtice is delayed; and the Party grieved is alſo put 
to more Trouble and Charge to obtain the 4%, Hubeas * 


If a Writ out of this Court be directed to an | Inferior Court muſt 
inferior Coute, which the inferior Court is not fr Couſe why chey dd 
bound to allow, but may proceed notwithſtanding che Return of it; cho 
the Writ ſent unto them, yet they ought to make r 
a Return upon the Writ, and im the Return too 
ſhew the Cauſe why they do not allow the Writ, but do proceed in 
the Cauſe notwithſtanding the Writ. (Hill. 22 Car. B. R) For the 
; Writs of this Court are to be obeyed, if there be not very good 
Reaſon ſhewed to the contrary why: they ought not to be obeyed; and 
therefore there muſt be a Return made, elſe the Court will ſuppoſe 
their Authority is lighted. pd 0 | , 
APuſoner brought to the Bar, upon the Return A Priſoner may have 
of the Habeas Corpus may have a Copy of the Res 5,092 0 2 
turn, if he prays it, that he may take his Excep- 
tions to the Return. (Mich. 22 Car. B. N.) But the Return muſt be firſt 


filed, for before it be filed it is not a Record of the Court, and it may 
be amended. | 


I the Under-Sheriff of a County may be juſtly If the Under. Sheriff 
challenged as partial to the Plaintiff or the Defen- u be jultly challeng'd 


2 2 as partial, the Couit 
dant, in reſpect of Kindred or Alliance, or ſome will order the High 


other Cauſe that may render him not to be in- — to return the 
different between the Parties, and he be to execute“ 


2 Venire fer. to ſummon a Jury to try an Iſſue joined betwixt the Plain- 


tif and Defendant; in ſuch Caſes the Court will upon Motion of the 


Party that is likely to be prejudiced if a Jury ſhould be returned by 


him, order that the High Sheriff of the County ſhall himſelf return 
the Jury. (Mich. 22 Car. B. R.) But vice verſa, they will not do it, but 
direct the Coroner to do it. See _ a | 

If one be arreſted by the Sheriffs Bailiff, and a If the Sheriff take 
Bond be given unto the Sheriff, that the Party ar- bug for wok he 
reſted ſhall appear at the Return of the Writ ; the inventns; if he do, Caſe 
Heriſt ought not to return a Non eſt inventus, but a le »ginſt him” for 
oi corpus 5 and if he do return a Nos eſt inventus, g 


the Plaintiff may bring an Action upon the Caſe againſt the Sheriff for 
making a falſe Return ; and if the Sheriff do return a Cepi corpus, and 


yet the Party arreſted doth not appear at the Day, the Court will in- 


 creale Amercements upon the Sheriff until he make the Party to appear. 
* 5 B. R.) For when the Party is arreſted, he is in Cuſtody 
ol. 2. 


8 of 


478 Return df Mrits. 
of, the Sheriff. and he ought to keep him at Bis Peril, and bring him 
in at the Day ; àadit. is of Favour to the Party that he takes Bond of 
him for his Appearancy,' for he is not bound to do it: And if he ſuffer 
by it, he, may take bis Bemedy a ainſt the Party upon the Bond. 
* la 7 t erurns the It js requiſite that the Sheriff in making a Re: 
r e turn ſhould i ünſert his Title, Name of Dignity 


TR ON AT 5 wie ' Chriſtian and Surname. (Hill. 22 Car, B. R) Be. 


cauſe its the Courſe uſed by all Sheriffs upon Returns to all — 
and ancient Ulages and Cuſtoms ought to be obſerved in Practice. 
Ik the Sheriff veturn 4 leni corpus; and the Party 


In what Caſe an Ha- arreſted is ſick and dob{rinot appear, there may 2 


b Cn licet languidur 
wall iſlue. 1 Habeas Corpus licet Iſſue out of this Court 


do bring the Party! in, not withſtandin "g his — 
(Hil 24 Cay, B. R.) So thatuthe Party is not excuſed from obey 

the Law, though the Hand of God be upon him; for the Law regu 
publick Juſtice more than the private Good and Welfare of any par: 
ticular Perſon, yea of many particular mann N it de alſo 


tender of the Wanne ee olle on of EY 
3 11's * 5 5 


Fond he be returned Tf the Sheriff r return 0 one is + Tenaht. a can- 


tradict che Return. not contradic the Return vf the Sheriff. 6 Lev. 67. 


+ 


If aCs. $4. be — | It a Ca. ON b_ a md left with Py Sheriff 


— _ Party dis before four Days or more before the Return is out, (which 


che Return, bis Bail it muſt be by the Rules of the Court, otherwiſe it 
ſhall be diſcharged. is void) and the Party die before the Return of i it, 


3 it may be avoided by Pleading, and the Bail of the 
dead Perſon ſhall be di charged. (Hill. 22 Car. B. R.) Were, and 


ſee Bail. 
Tho Wren its We Jf a Writ be returned by a Perſon to whom it 
1 wrong Perſon i 'rit was not directed, the Return is not good, it being 
wool the ſame as if there were no Return at all upon it. 


(Hill. 22 Car. B. R.) For Proceſſes of Law are to be 


executed by ſuch Perſons only as the Law directs them to, and takes 

notice of, as publick Miniſters, who are accountable for their Actions, 
and not by private Perſons. 

he Sherif ough A Return of the Sheriff ought not to mention 

Tie Sheriff ought n®t. the Year of the Age of the King, but the Year of 


in a Retuin ro mention 


the Year of the King's the Reig n of the King. (Paſch. 24 Car. B. R.) For 
Age, but of his eig . the Serif and all Miniſters of Juſtice are Officers 
to the King as Head of the Commonwealth in his 


Politick Capacity, and not in his Natural Capacity as a Man, but as 
he is a King, which relates to the Time we degan to reign, and not to 


the Time of his Birth. 
CAhere a Matter to be tried. 'by a Jury doth 


— How + Jury to be re concern the Title and Intereſt of the Tinder: Sheriff 


of the Under- Sheriff is, there the Jury that is to try this Matter, is by Or- 
2 der of Court ſometimes (as the Court ſees Cauſe) re- 


turned by the High _— and ſometimes by the 
Secondary. 


- 
n eng nn . * 
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Under-Sheriff will not return an indifferent Jury, where himſelf i) 
ooncerned ; for every one is apt to be partial for his own Benefit. 
It is not neceſſary for the Sheriff to return of a 


what Venue the Jury are, but only to fay, Nomiba 3 Sheriff need pot 
| Taraton inter A. 1 Quer. & C. 05 De in placito che N * To 
tranſgr. A. B. de C. Gen. &c. this being the ancient n en 
and uſual Form. (Trim. 24 Car. B. R.) And old Fornis are to be ob- 
ſerved and not varied from, but upon ſpecial Reaſons. See in Title 
Juroꝛs what Alteration is made now by the Statute of 4 & 5 V. &. M. 
It is not neceſſary that the Return of a Haleat Return of an Habes, 
but, or a Return made by Commiſſioners of e el, Commiſſic. 
Sewers, ſhould be fo formal and punctual as a Plea 11 ys 
ought to be. (Paſch. 24 Car. B. R. Mich. 1649.) For _ 500 
there is not fo much Prejudice to any one by their Informality as may 
be by intormal and ill Pleading; neither arè ſuch Returns made by fo 
learned Men as Pleadings are ; and therefore the Court expects i not 
that they ſhould be ſo curious in framing of them, but will accept of 
tbem for good, if they be good in the Subſtance of them, aud to a 
common Intent. | O81. MJ Ax en 26 
4 Return of a Habeas Corpus ought to be written Return of an Hatte 
in Pachment, and not in Paper, it being to be ache, moſt be in Parch- 
fled and made a Record; for all Records muſt beim 7 (Ve 
parchment only; and if it be made in Paper, the Court will not ac- 
cept of it. (Mich. 22 Car. B. R. Paſch. 1650) Parchment will continue 
to Poſterity, which Paper will not ſo well do. I ah 
I a Habeas Corpus cum cauſa, that is, a Habeas Upon an Habeas Corpus 

us to remove the Body of the Party, and of — + Song are 
his Cauſe depending, be directed to an inferior Body and all the Cauſes 
cburt, they ought to return the Body and all the 4p-bding againſt him. 
Cauſes that are there depending againſt him at that  _ 
Time,- and it is not ſufficient to return one or ſome of the Cauſes on- 
ly. (Mich. 24 Car. B. R.) For the Word cauſa is there taken for nomen 
wlleFivum, comprehending! more than one; for all the Cauſes make 
but one as to detaining the Party in Priſon; and if they omit the 
returning any one of the Cauſes, it is an Eſcape in the Priſon-Keeper. 
dee before Habeas Coppus.” 64 CONE geR 
In criminal Matters, nor Actions qui tam upon 1 in crimi- 
penal Statutes, nor in real Actions, nor Writs of deed” ae? The 2 
Aſſire; Proceedings which are erroneous are not by the Statute of Jeofails, 
helped after a Verdict, by the Statute of Jeofailt. en 
(Paſcb. 1651. B. S. 11 Mais.) | This is in Favour of the Life and Li- 
berty of the People which are moſt concerned in ſuch Proceedings, 
and are much favoured in Law, and the Statute extends not to them. 
ec een N b 

he Sheriff ſells the Goods upon a Fi. Fa. but 
doth not return his Writ, yet the Sale is good. 3 


4 Leon. Coſe 44. 
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1 of Antits. 


' pon « Writ of geſſa : An Habere facias ſeiſiuam Was: awarded to 
for oro Hen of on Seilin of two Acres z the Sheriff returns as els 
and ferd 1 ne Acts, Seiſin given, as to the other a tarde, Pe, 
other, it is naught. (ur. Ee ſhall be amerced oy the Repugnancy 


_ PETE 4 Leon: Cafe 143. 
Return of a Writ =” The Return of a Wut of Keila m Dower, 
Seiſin in Dower. 4 I ions Caſe 2 | 


223. 
E Sheriffs Name The Name of the Sheriff FA always be to the 
of We he ac cha e Returns of the Writ; otherwiſe it appears not hoy 
. it came into Court. Cro. Blix. 310. 25 20. 
Writ of Enguiry exe- The Sheriff executec a Writ o Enquiry the 
cuted the ſawe Day, DO Ie Barn was returnable, and Sa Cro. E 761. 


Was ene; and j 


god. 
How the Sheriff muſt, Che ssberiff retuthed, that the Defendant was at- 
retten A dt. tach'd per Catalla ad Valenciam 10 1: and naught: For 


he ought to return by one Beaſt or Chattel certain 
and: naive them, that they: may be forfeited. Gro: Elia. 13. pl. 7. 
EL HE pom che Return of the Writs muſt be from the 
be r old Sheriff is exitu ab officio, to the new Sheriff, 
the new. Co. Car. 18 9. 1 9. 


Fly Yes in Sus rw Delays in Suits by reaſon of fifteen Days be- 


 fifceen Days in perſonal tween the Teſte and Return of Writs in perſonal 
> Ti Cir, 2. cay. 3. Actions and Ejetments remedied. 13 Gar. 2. 2, 
bd R after Jud 

: rceprt a Ca. 2. to the utlawty er adgmen, 
xt W . to make the Bail liable. 


How it ſhall be iagend- . The Sheriff returns upon a E. Fe. quod cepit dj 
2 & alen verſa Bona &. Catalle of the Defendanr, a0 40 
no Value. not ſay of what Value. Curia. If it be returned 
3 & without any Value, it ſhall be intended to be the 
| whole Debt. Mich. 9 WT. 
Bene Habuas Gor See the Return of a Habeas Corpus for the Gy 
n 2 Arena fall upon a By- -Law for Weiage 
1 13, 14. 15. 
Wries of Enquiry, by Al Writs of Enqui of Damages muſt be exceu- 
e 2115 ted and returned by Wee 2 by a Bailiff 
of a Liberty. Hob: 83. 
Tb. Return of prow In Dower upon a Writ of Enquiry the Sheriff 
* " wag returned, that the Husband did not die ſeiſed provt 
1 TE conſtare puterit, and for that Uncertainty it was 


take off from the File, 4 Leon. Caſe 6 9. 


2 | Reverſal. 


A n 


an A ou, a a 4 
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The Judge will not pronounce the Reverſal of 
an etroneous Judgmont, though it be adjudged to pronounce the Reverſab + 


| in the W I it of Error do pray it may be * onoun- n _ "_ — 
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 LErto2, 


See Execution. 


| Keſtitution. 
Everſal of a Judgment is where a Writ of 
Etroꝛ is b2zought upon a Judgment, and Reverſal, what. 


on the Return of the Trit it appears; | 
the Judgment is erroneous ; then | 


the Court gives Judgment; Quod judicium revocetur, adnulletur & penitus 


nullo habeatur; Quodque the Plaintiff in the Erroꝛs, ad omnia quæ 
— judicii præd. amiſit reſtituatur. wg 4 | quæ 


Che ancienteſt Judge in the Court, 40 in bis meseg of as «vo. 
Abſence the next in Seniority to him, doth always n TIRED, by 
pronpunce. the Reverſal of an erroneous Judgment nounced. * 
to be reverſed by Writ of Error, openly in Court, 

upon the Prayer of the Party; and he pronounceth it in Fench to 


this Effect, Pur les errors avandit, & auters errors manifeſt in le Record, 


ſait le judgment reverſe; & le defendant reſtore & tout ceo que il ad per ceo 


ferd. In Engliſh thus: For the aforeſaid Errors, and other manifeſt Er- 


rors in the Record, let the judgment be reverſed, and the Defendant 
reſtored! to all that which he hath loſt thereby, Trin. 22 Car. B. R. 
There divers Perſons ſtand outlawed for a For- N ite 
eible Entry, if the Outlawry be (erroneous, it may eint fora af 
be reverſed as to one of the Perſans outlawed, and reverſed as to _ and 
yet ſtand good as to the others; for the Outlaw- the, 89d as to the 
ries are ſeveral: But the poſſeſſion of the Land can- pat? 
not he reſtored until the Outlawry be reverſed in the whole. (Hill. 


22 Cer. B. R) Reeauſe the Force is not wholly purged. 


Thr Judg? will not 
be erroneous, except the Counſel for the Plaintiff of n erroneous Judg- 


ced. (A. 1649. B. S. 30 Jan.) For the Judges are . 


only to do Juſtice to thoſe that deſire it, for their Office is to judge be- 


tween Party and Party. 


* 


F (Vol. 2.] . a2 : A Judg- 


A Jodgwent in Eje®* , Judgment in Ej ectment in Ireland was revey. 
ment in elend reverſed ſed, and Judgment given for the Plaintiff, quod 
1 recuperet terms | pred. And-refolved, That 
And how Execution there ſhould be a Writ directed. to the Chief Juſtice 
ak | of the King's Bench in lreland to. reverſe. that Judg- 
ment, and commanding bim to,awarfl,E£eagtion. Co. Car. 51 1. pl. & 
The Reverſal of a Judgment may be pronounced 
How it may de de. conditionally, that is, That the Judgment is rever. 
verſed conditionally. . 0 . 
| ſed, if the Defendant in the Writ of Error doth 
not ſhew good Cauſe to the contrary at an appointed Time: This is 
called a Reævocetur miſt; and if no Cauſe be then ſhewn, it ſtands re. 
verſed without further Motion. . 
| HEE: The Statute of 21 Jac. cap. 16. ſeF. 4. hath pro- 
vided by 8 vided a new Writ, where Judgment is reverſed af. 
21 Jae. rap. 16. Sen 4. ter a Verdict, or where an Outlawry is reverſed ; 
_ e e or Ou:- but not where the Plaintiff dies pending the Writ, 
RY - 11. N 
A Reſtirurion granted An Outlawry was reverſed; and a Reſtitution was 
2 bog *. granted by the King of a Stock in the Eaſt» India 
; Company, 2 Lev. 50. | 
How it is upon the By the Reverſal of an Outlawry it is as if no 
— er = Oc. Outlawry had ever been, and there is no Record 
„„ ] ꝓwü!! 5 + ” c 
cola. LY. Carles. „ A Term was ſold upon an Gutlawry by the 
but it may upon a Judg- Lord Treaſurer, the Outlawry is reverſed ; the Sale 
ment. is void, and the Party ſhall have his Term again: 
How Reſtitution hat! But otherwiſe it is where a Term is ſold bythe Sheriff 
be whete there is the upon a Fi. Fa. For there the Party ſhall never have 


Sale of a Term upon a hig Term again, but ſhall have Reſtitution of the 


2 Money for which it was ſold. Cro. Eliz. 278. plz. 


A Leaſe is delivered Nn Elegit was ſued out, and a Leaſe delivered to 


*. Vang L * the Plaintiff in Satisfaction of his Debt; afterwards 
reverſed, there ſhall be this Elegit was reverſed : And adjudged, That this 
Reſticution of the Term. Sale ſhall not bind: For there is a Difference be- 
tween the Sale and Delivery to the Party himſelf 
7 upon an'Elegzt, and of a Sale to a Stranger upon a 
Bur in Caſe of a Mön Fi. Fe: For the Fi." Fa. gives the Sheriff an Au- 
— ot the Nager thority to ſell, and bring the Money into Court; 
5 ſo that if the Judgment be reverſed after the Term 
ſold, he ſhall not be reſtored to the Term! but to the Money for which 
it was ſold: But upon the Sale and Delivery of the Leaſe to the Party 
upon an Elegit, which is reverſed, the Party ſhall be reſtored to 
the Term it ſelf. Cro. Jac. 246. pl. 4. 11399977 enen 
Leif. fold bens A Leaſe is taken in Excention upon a Fi. Fe. 
** 333 and ſold, judgment is reverſed: The Sheriff's Sale 
ſed, the Sale is good. 
| 99. 4. 


\ 


I 4 
* ” 7 « » F 
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is good, and ſhall not be avoided. 8 Rep. 96.6. 


Reverſal. 


zn Debt upon Bond the Deſendant leads in Bar; 
the Plaintiff demurs, and judgment for the Defen- 
dant z the Plaintiff brings Error and reverſes the 
judgment; the Judgment upon the Reverfal ſhall bs 


that the Plaintiff recover his Debt and Damages. 1 Leon. 
So it is where a 


Er in the Exchequer- Chamber. (Fo. Jee. 206. pl. x. 


that he ſhall be reſtored to His Action. 


ſhall. be 
Reverſal of a judgment 
againſt a De 


g 483 
How the ert. 
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33: and not 
Judgment is is 


Reverſion. 


Recovery. 
See . 


Þ E (dowd Reverſion hath two reveral 


Slgntfications: 
The one is an Eſtate lefi, which contt- 
nues during the particular Eſtate in Be- 


ing. 


The ſeveral Sigaifica- 
tions of the Word Re- 
verſion. 


Che other is the returning of the Land after the particular Eſtate 


is ended, Plow. Com. 160. b. 


A Reverſion is where the Reſidue of the Eſtate 


continues in him that made. the particular Eſtate; 

and when the particular Eſtate determines, then 
the Reverſion comes into Poſſeſſion. See Co. Lice. 
22, b. I Plow. 161, 162, 


Chat an Eſtate-Tail cannot be barred ako the 
Reverſion is in the Crown, upon the Statato of 
34 H. 8. cap. 20. See Raym. 358. 50 


General Words in an Att of Parliament do not 
eee an Eſtato-Tail. 1. 322. 15 


If Tenant in, Tail of a Reverſi ion Fenin and 
ſell it to the Bargaineę and his Heirs, nothing 


paſſes only an Eſtate deſcendible for, the Life — 


the ſaid Tenant i in Tail. 1 Saund. 260, 261. 


Jf one have a Reverſion expectant upon a Leaſe | 


tor Years, he may make a, Bargain and Sale of this 
Reverſion for one Year, and after make a Releaſe in 


A Reverſion, what. 


Reverſion of an Eſtate. 
Tail in the Crown can. 
not be barred. 

34 N. 8. t. 20. 


Eftate. Tail not com- 
prehended in the geaeral 


Words in 2 Statute. 


Tenant in Tail of a 
Reverſion ſells to Bar- 
gainee and his Heirs, 
what * 


How to poſh the Re- 
verſion in Bee to the 
Bargainee for a Year. 


Fee to the Bargainee for a Year of the Reverſion; and by this Con- 
"Cyance the Reverfion in Fee will paſs to the Bargainee for a Year. 


(Mich. 


— 


404 . Reverſion. 


(Micb. 5690. B. H Fer by this Leaſe and Relerſa. All che Eſtate in 
the Reyerſion © is out of the Reverſioner and ia the Bargainee. - 
Ve which hath the Poſſeſſion, cannot have the 

| Reverſion ; becauſe by uniting of ſhow, the one is 
drowned in the other. ., 371 Is: 7 

A Ban ſeiſed of a Reverſion 1 a. Leaſe for 
Life, for Money. demiſes, grants, ſets, and to 
farm lets it for Ninety- nine Years. from the Da 

8 good wi without. of the Date, at the Rent of 4o s, the Tenant for 
Actornment,. being a Life did not attorn; the Rent is payable, and the 
Chatte, and the Rent is T effee ſhall have the Rent payable by the Tenant. 
: payable preſently. for Life preſently : And this ſhall paſs as a Bar. 

gain and Sale, and executes by 4 the Statute without Inrollment, being 
a Chattel. 8 Rep. 93. bi 94. 

4” Ws q Reverfioner may covenant to ſtand ſeiſed of a 
covenant to ſtand ſeiſed. Reverſion to Uſes. 11 Rep. 46. 6. 47. 


A 1560065 of after a2 
Leaſe for Life leaſes far 
Years. | 


How to plead a Grant pom to plead a Grant of a Reverſion by the 
5 Statute of O es, Lutm. 373. ”7 
_ How wo 8 pow to plead a Reverſion in Fee after an Eſtate . 


D Years, and after an Eſtate for Life. Lutw. 1174, 
ter an Eſtate for Life. 


Why a Reverſioner i: Uhse a Recovery bars bim in the Reverſion. 
batred by a Recovery. 2 Lev. 30. | 


\ 


er 2 Copyholder is attaint of Felony, the River 
1 to Goner for Life enters, the Copybolder is pardon'd 
the Revert ſioner, | P 3 
che Lord. b pi is to the Reverſi ioner, not to the 
h ron of a OT 94. 
* — pe — 9 The Rena of a Term i is not aſſignable with- 
wn —— out Deed and Attornment. 3 Lev. 155. until the 
rl HG Statute of 4 0. 5 Anne, | which takes away Attorn- 
. ments. 
A Reverſion will not In Debt upon a Leaſe for Years b the Aſſignee 
1 « Deed of the Reverſion, and doth not ſhew War! it was 5 by 
Deed, and without a Deed or Fine a Reverſion will 
not pot and for that Reaſon the Judgment was revetfed. Gro. Car, 
143 p 20. 
| 2 Man conveys to his Son and Heir in Tail male 
3 Gife ane eldeſt Remainder to his own right Heirs, Whether this 


don right Heirs; this Remainder, he having no particular Eſtate, ſhall 


9 nor Lender be adjudged'a Reverfion > And it was held, That it 


and why. | ſhould be a Reverſion; for it is the ancient Uſe in 

kim, and was ever out of him; and the Limitation 

here to his right Heirs is void; bei ing no more than whar the Law 
veſts in him. Cro. Elia. 227. pe i TORE 

: Aſllignees of the Rever ſion of a Copyhold ſhall 

9 e babe po ef the rainy 1 5 Statute 

wichin of? 32 H. 8 * 3 F 7. | | 

32 HY. 8. cap. 4. 414 ts 2? 9941 *BY 12 | 


At | 3 | | The 


== 
The Stewardſhip of Court- Barons may be grant- 
ed in Reverſion, but not of Court-Leets ; for Stew- 
ards of Court-Leets are judicial Officers. 2 Lev. 245. 


4 Reverſioner may bring Caſe for ſpoiling of 
his Trees. 3 Lev. 209. 


Grantee of the Reverſion ſhall have Covenant 
' againſt the Leſſee after Aſſignment and Acceptance 
of Rent. 3 Lev. 233. 1 

Grant of a Reverſion in Fee and Attornment, 
and ſays not to whoſe Uſe the Grant was, nor any 
expreſs Conſideration, and therefore naught. 3 Lev. 
233. Becauſe it ſhould have ſaid, To hold to the 
Grantee and his Heirs, to the only Uſe and Behoof 
of the Graritee and his Heirs for ever. | 

A Otant of a Reverſion in Fee cannot be made 
to veſt at a Day to come. 2 Plow. 483, a. 


By the Grant of Lands a Reverſion will paſs : 
But by the Grant of a Reverſion, Lands in Poſſeſ- 


— ns 
A Stewardſhip of 4 


Court- Baron may 
granted in Reverſion, but 


not of a Court - Leet. 


A Reverſtoner. may 
bring Caſe for ſpoiling 


of his Trees. 


Covenant lies for the 
Grantee of the Reverſion 
againſt the Leſſee after 
Aſſignment and Accep- 
tance. 


Grant of a Reverſion 
in Fee with Attornments 
withour Conſideration, 
and doth not ſay to 
whoſe Uſe, it is void. 


AGrant of a Revet ſion 
in Fee to commence in 
futuro, is void. 


By what Grant a Re- 
verſion will paſs, and by 
what not. 


fron will not paſs. 6 Rep. 36. 5 Rep. 124. 10 Rep. 107. b. Cro. Car. 


400. Vaugh. 83. | 
Note, A Reverſion of an Eſtate of Inheritance 

may be granted by Bargain and Sale inrolled, or 

by Leaſe and Releaſe, and Fine, as the Caſe is. 


How tobe granted. 


See for a Conveyance thereof in Bridgm. Conveyances, fol. 237, 238. 


Revocation 
Repeal, 


See Uſes. 
Wills. 


evocation is a deſtroying and making 
5910 of ſome Deed oz (ll, which had 
Exiſtence until the Act of Revocation 
which made it void. | 


Dol. 23 7 2 


* 
Revocation j what, 


A Revo- 


How Letters of Ad-. {Q Revocation of Letters of Adminiſtration may be 
—_ may de by Act of the Court without a Seal. (Mich. 22 Car. 
; H. R) For it is but to ſigniſie the Pleaſure of the 
Ordinary touching the Adminiſtration of the Goods of the Inteſtate; 
but the Letters of Adminiſtration muſt be under Seal, becauſe thereby 
the Adminiſtrator derives his Authority, which ought to be fortigeq 
as well as may be; and without ſuch Letters of Adminiſtration the 
Law takes no Notice of him as an Adminiſtrator. f 
gs Ik an Attorney appear for his Client, and ac 
; one an AtonYY of a Declaration, the Client cannot revoke his 
Declaration, his Cent Warrant of Attorney, with an intent to ſtay the 
cannot revoke his War- Plaintiff's Proceedings. (Mich. 24 Car. B. R.) But 
rant. the Court will force the Defendant to plead; and 
if he do not plead, will order that Judgment be entred againſt him 
for not pleading : But he may upon good Cauſe ſhewn to the Court 
change his Attorney ſo as he plead by another Attorney in due Time, 
A Man ought to be of a good diſpoſing Memory 
A Man oughttobeof when he revokes his Will, as well as when be 
a good diſpoſing Memo- . | 
ry — he revokes his makes de. CA Jac. 497. pl. I- 
ill. 


Condition to perform A Man enters into a Bond for the Performance 
an Award, Revocation Of an Award, and after by his Deed revokes the 
of the Power is « Forte Authority given to theArbitrators ; the Revocation 

is good, but the Bond is forfeited : Becauſe it was 
a Breach of the Words of the Condition, in the not ſtanding to the 
Award. 8 Rep. 8 1. a. 82. 4. . 773 

Where a Fine was . A Power to revoke by Indenture ſealed in the 
8 — Revocation Preſence of three Witneſſes, a Fine was levied, and 
of a Power in a Deed to Other Uſes declared; and held a good Revocation, 
be Novotny noon. Weg. though the Fine of itſelf was no Indenture, and 
three Witneſſes, could not do; nor the Deed of Uſes did not paſs 

the Eftate, but both together did. 2 Lev. 149. 
See 1 Rep. 112. . Albanie's Caſe; and 174. 4. Digg's Caſe. 

For Perfors are Beer L. enfeoffs four Perſons to ſeveral Uſes, all 
bes © Uſes with Power Which Uſes were of his Blood, with a Proviſo, that 
of Revocation; one of if he paid 12 d. at any Time to the Feoffees, the 
re. OR ſaid Uſes to ceaſe, and then to be to the Ule of 
Ns 6: f him and his Heirs : One of the Feoffees dies, he pays 
the 12 d. to the other three, and declares by a new Deed that his three 
Feoffees, for good Conſiderations expreffed in the Deed, ſhould ſtand 
ſeiſed to the Uſe of himſelf for Life, and after to new Uſes : It was held 
a void Revocation, one of the Feoffees being dead ; for it was but an 
Authority given to the four to do an Act; ſo that when any one of 
them died, the Authority is determined, and ſhall not ſurvive. Cre. 
El. 856. pl. 21. Dyer 177. 4. pl. 32. See Title Executozs, 

Whar was held ro be A Mill was made, ſigned and ſealed by the 
no Revocation of a Will. Teſtator, and afterwards: there was a Revocation 

1 f quoad Part upon the ſame Paper not ſigned: And 
by three Judges againſt one, held to be no Revocation within the Sta- 
tute of Frands. 1 Lev. 86. | 

1 Allo 


Iagpns, Apa. 1 oewoea_t. at. 


19 
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Revocation, 487 
Allo ff the Uſes had been well revoked, this ſe- How new Uſes mul 
cond Indenture was not ſufficient to raiſe the new 3 1993 
Uſes; for though the Conſideration, wiz, Blood | 
and Affection, be ſufficient, yet he doth not covenant to raiſe them 
out of his own Poſſeſſion : But that his Feoffees ſhould be ſeiſed, and 
none but they ſhall ſtand ſeiſed, and he hath not any Feoffees; ſo 
that no Uſe can ariſe. 1 Lev. 86. h | | 
I a Man hath Power to revoke an Eſtate-Tail, An Eſtate in Fee can- 
he cannot out of it create a Fee. 3 Lev. 213, 214. power LN 
A Power of Revocation, whether ſufficient or no. Edate- Tait 
See 10 Rep. 86. 4, b. x | | | Power of Revocation. 
A future Power may be releaſed, for it may be A future Power may be 
reſembled to a Condition ſubſequent, although it e. 
cannot be performed without an Act precedent.. 
1 Rep. 174. 4. | . 
A Pan covenants to ſtand ſeiſed to the Uſe of 


Covenant to ſand 


- bimſelf for Life, Remainder to his Wife for Life, ſciſed ro Uſes, with a 


. A s 21 >. Power to revoke, aad 
Remainder to his Daughter in Tail, wherein is 4 limit new. 


Proviſo to revoke theſe Uſes by Writing, and to | 

limit new: The Wife dies, 4. marries another Wife, and by Deed, 
as the Proviſo required for a Jointure for her, covenants to ſtand 
ſeiſed to the Uſe of himſelf and E. for their Lives, and after to his 


own right Heirs: Although there was no expreſs 


Signification of his Purpoſe to diſannul, &. yet 


when he covenanted to ſtand ſeiſed to other Uſes, 
this enures to two Intents : | 


Uſes revoked without 
an expreſs Intent. 


Limitation of an In- 
tention. | 


Firſt, To declare hi Purpoſe to diſannul, &. and by this the for- 


mer Uſes do ipſo facto ceaſe. 2 . 
Secondly, The Covenant in the ſame Indenture 

enures to raiſe a new Uſe to himſelf, and E. his 

Wife, and the right Heirs of 4. For his limiting 


The Deed which re. 
vokes 14iſes new Uſes. 


of new Uſes, ſhews his Power to alter and determine the former. 


10 Rep. 143, 144. 6 Rep. 33, 34. 
The Limitation of new Ules is good where the 


expreſs Power in the firſt Deed was only to revoke. 
Chanc. Rep. 242. | 

Note, All incident Circumſtances preſcribed by 
the Proviſo, as to Subſcription, Witneſſes, &c. 
muſt be obſerved. 10 Nep. 143, 144. 6 Rep. 32, 34. 

A void Will is no Revocation of a good Will. 
Show. Rep. 89. | 

Fo? Revocation of Uſes, and limiting of new 
Uſes, ſee at large in Digg's Caſe. 1 Rep. 173. b. 174. 

A Man makes a Conveyance to Uſes with a 
Proviſo, That if he made a Conveyance of the 
Premiſſes in Fee-fimple or Fee-Tail, it ſhould be a 
Revocation of the former Uſes: He makes a Leaſe 
for Years, and the next Day grants the Reverſion 
In Fee; the Leſſee attorned : This was held to be a 


_ Revocation within the Proviſo. Cre. Car. 47 2. 
. 6. 


Limitation of new 
Uſes is good, where the 


exprels Power in the firſt 


Deed was only to re- 
voke. | ; 

All incident Circum- 
ſtances muſt be obſetved. 


Void Will is no Re- 
vocation. 


Rerocation af Uſes, 
and limiting new. 


A Proviſo in a Deed 


of Uſes, that if he made 


a Conveyance in Fee or 
in Tail, it ſhould be a 
Revocation of the Uſes. 

He makes a Leaſe for 
Years, and grants the 
Reverſion in Fee; this is 
a Revocation. 


A Powcr 
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dos Vebocation. 
3 2 Power for Revocation of Uſes, and limiting of new, may be 
done at one Time, by one Deed. 6 Rep. 33, 34. 10 Rep. 143. 144. 
Ales and Powers in Contingency and Poſſibility 
We and Fowers in. may, by the mutual Aſſent of the Parties, be rc. 


ontingency may be te- | 
voke d. 2 voked. 10 Rep. 86. ö. 


W 2 
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Rights and Night. 


by FW US o Right in general Signtficatfon includes 

A Right, what. not only a Right fo2 which a TUrtt of Right 

_ lies, but alſo any Title o2 Claim, either bp 

| Foce of a Condition, oz the like; fo! the 

„ „ wffch no Aion is given by Law, but only an En⸗ 

| , no Remecy, typ, Co. Litt. 265. a. Where there can be pꝛelumed 
N to be no Remedy, there is no Right. Vaugh. 38. 


The ſeveral forts of There is Jus recuperandi, Jus poſſidendi, Jus 
. habendi, Jus retinendi, and Jus percipiendi. 2 Ploy, 
| n 92 
Righe. trens'errin of : 4 Right cannot be transferred to another. 6 Rg. 

70. 4. | 3 
To whom Lands be. Lands between the High- Water and Low- Water 
Natk and Lan- Water: Mark belong to the Lord of the Manor next adjoin- 
Mark belong. ing, as Part of his Manor ; and he can claim by 
Preſcription to have Wreck or Fiſhing there. 

Where Judgment final In a Writ of Right after Plea pleaded, and 
«x lr, and whos Iſſue joined, or Demurrer, and Day given over, if 

1 the Defendant makes Default, no judgment final 


not. 
. Where a Tait Cape ſhall be given, but the Petit Cape ſhall be awarded; 
e but a Default after Ls and before Plea : 
leaded, is quaſs a Departure in deſpight of Court, and therefore , 
Jl final ſhall be given. Cro. Fac: 293. l 
i A Judgment final ſhall not be given, unleſs up- - 
N . in deſpighe On à Departure in deſpight of the Court, upon a 7 
of Court, and where not. Default; the ſame after Ilmparlance: But where Day 
| is given to another Term, or to another Time cer- J 
tain, and then the Tenant makes Default, it ſhall be otherwiſe. Cv. af 
Jac. 293. EE | Fe 
ne. 
the 


Riot. 


wt vn» Irs © wwe 


t. 


Jot is where Thee (at the leaſt) 02 moze * 
do ſome unlawful Ac; as to beat a Man, Kiot, what. 
enter upon the Poſſeſſton of another, o2 
ſuch line unlawful Matter. 


R 


It divers Perſons do aſſemble together in a peace- * Divers Perſons aſſem- 
able Manner, and after they are ſo aſſembled, do ner and 40 font. ien. 
act ſome riotous Act, this is a riotous aſſembling of AR, it is « cigrous a- 
them, although they did not aſſemble at the firſt in ſembling. 
a riotous Manner, but peaceably. (Hill. 24 Car. | 
B. R.) For the riotous Act ſhall have Relation to their aſſembling to- 
gether, ſo far as to conſtrue it to be with a riotous Intent, although 
it doth not appear ſo at the firſt; for the Intentions of Parties are beſt 
interpreted by their Actions. | | 
Two Perſons alone cannot make a Riot, but there 4 = muſt be three 
muſt be three Perſons together at the leaſt to make Rr. 
a Riot. (22 Car. B. R.) But two Perſons may make 
a Conſpiracy, as well as a greater Number. | TE Pe 
Doty and in what Manner Riots and unlawful —_ and in what 
Aſſemblies ſhall be proſecuted, and Rioters puniſh'd united. Ball be 
by Fine and Impriſonment. See the Statute of 2 ® 5. cap. 8. 


2 H. 5. cap. 8. and alſo the Statute of 19 H. 7. c. 13. 13 1 5 * 1 


* 


Bp an Act made 1 Georgii, cap. 5. entituled, Au — 2638 5 
AF for preventing Tumults, and for the more ſpeedy 1 pa wy. 
and effeFual puniſbing the Rioters, it is enacted, That Number of twelve un- 
if any Perſons to the Number of twelve, being un- 2 
lawfully aſſembled, after the 31ſt of 955 1715. and part, if they bontinde 
required by one or more Juſtices, or by the Sheriff, us Ton- bythe {pace of 
Ge. of the County, or by the Mayor, Gr. of any guilty of Felony * 
City, G. by Proclamation in the King's Name, out Benefic of Clergy. 
to diſperſe themſelves, and depart to their Habi- "IG 
tations, ſhall riotouſly continue together by the ſpace of an Hour 
after ſuch Command, then ſuch continuing together ſhall be adjudged 
Felony without Benefit of Clergy. 

The Juſtice, &. ſhall among the Rioters, or as PETE'S 
near as he can ſafely come, command Silence, and „„ 
then ſhall openly make Proclamation in the follow- | 


ing Words, or in Words to the like Effect. 
(Pd. 2. 61 Our 


1 Wit. 
Our Sovereign Lord the King chargeth and 


The Form of the Pro- ( commandeth all Perſons, being aſſembled, 1 


* « mediately to diſperſe themſelves, and peaceably 


«. depart to their Habitations, or to their lawful Buſineſs, upon the 
« Pains contained in the Act made in the firſt Year of King George, for 
„preventing Tumults and riotous Aſſemblies. God ſave the King. 
=> * FA 1 
Juſtice, Cr. to reſott And every Juſtice, G. within his Limits, on 
5 che Place and make Notice of ſuch unlawful Aſſembly, is to reſort to 
roclamation. 3 
| the Place, and there make Proclamation. | 
Such Rioters to be If ſuch Rioters, after Proclamation made, ſhall 
ſecured in order to be not diſperſe themſelves within one Hour, then the 


proſecuted. Juſtice, Sheriff, &c. and their Aſſiſtants, may ſeiſe 


ſuch Perſons, and carry them before a Juſtice of the Peace, in order to 
* — being proceeded againſt according to Law: 
2 "the folio ©. And if ſuch Rioters be kill'd or hurt, the Juſtice, 
to be indemnified. — — Ge. ſhall N ao wage 13 
i. 1; I any ſuch Perſons (hall unlawfully demoliſh 
* aun Church. C or pull ; Mev any Church or Chapel, of any Build- 
ir ſhalt be ajucge! ing for Religious Worſhip, certified and regiſtred 
of Cle. according to the Ad of 2 V. & M. or any Dwel- 
| ling-Houſe, Barn, Or. it ſhall be adjudged Felony 
without Benefit of Clergy. FE 
„ Perfon ſhall with Force oppoſe or hurt 
Proclamation to be made. àny Perſon that ſhall begin to proclaim, whereby 
fuch Proclamation ſhall not be made, they ſhall be 
g adjudged guilty of Felony without Benefit of Cler- 
Or who continue ſo gy, And all Perſons ſo unlawfully aſſembled, to 


Like Puniſhment for 


Eides, after fuck the Number of twelve, to whom Proclamation 


Hindrance, | | 
ought to be made, if the ſame had not been hin- 


dred, ſhall, iFthey continue together an Hour after ſuch Let or Hin- 
drance, knowing thereof, be guilty of Felony without Clergy. 
5 Ik after 31 July 1715. any Church, Chapel, &. 
that ſhall be demoliſhed, ſhall be demoliſhed wholly or in Part, and be out 
| hall be repaired. of any City or Town, that is either a County of 
ro it (elf, or not within any Hundred, then the Hun- 
dred ſhall yield Damages to the Perſon injured, recoverable in any 
Court at Weſtminſter,againſt any two or more of the Inhabitants; ſuch 
Action for Damages to any Church, &c. to be in the Name of the 
Rector, G c. in Truſt, and the Damages fhall be levied on the Inhabi- 
tants, as by the Act of 27 Eliz. If ſuch Chureh, &c. ſhall be in any 
City or Town, that is either a County of it ſelf, or is not within any 
Hundred, then ſuch Damages fhall be recovered againſt ſuch City in 


'Manner aforeſaid. 3 Fi 49 i | 
2 This Act ſhall be openly read at every Quarter- 
n Seſſions, and at every Leet or Law-Day. 


Quarter Seſſions and 
Leets. 


3 nn Al 


SO CmrW-.f a) > frror£fs .... * 


EL 


All Proſecutions on this Act ſhall be commenced bi EE 
in twelve Months after the Offence committed. F 8 * to be in 


ee Felon v. 
„ 
Sunday. „ 
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-» ©Dlls are Parchments upon which all te 
R Pleadings, Wemoztals, and Aas of Roll, o.. 


Courts, are fairly entred and filed with f 
the pꝛoper Officer, and then they become 
Becozds ot the Court, © 
JE 4 Writ of Error be brought to reverſe 4 How the Roll to be 
Jadgment, it is neceſſary to mark the Roll, with — . * 
the Word Error in the Margin, that thereby the verſe a Judgment. 
Attorney on the other fide may, if he looks upon + 4 
the Roll, ſee that there is a Writ of Error brought and allowed; and 
if he after fight of the Roll, or Notice of the Allowance of the Writ 
af Error, doth proceed to take out Execution upon the Judgment, the 
Execution will be ſet; aſide. (Mich, 1649. B. S.) And 2 Snperſedeas 
quia improvide emanavit ſhall iſſue forth; becauſe upon the Allowanbe 
of the Writ of Error, and Notice thereof given to the Attorney, the 
Hands of the Court where the judgment was given, were forecloſed 
from proceeding any farther; and ſo it was impovidently done far 
av to graut out Execution after the Vrit of Error brought and al- 
Ozered, That no Rolls of the precedent Term , No Rolls of a prece. 
ſhall be received into the Office. after the Eſſoin- ce after Pall be re. 
Day of the ſubſequent Term, without a Rule of Day of the ſubſequene 
Court for that Purpoſe. Mich. 9 WB K. Ef Court, a; wa 
By a Rule made by the Court of King's Bench in Aſichaelmas Term 
170s. it is ordered, That every Attorney ſhall-bring in his Rolls into 
the Office fairly engroſſed, in a good full Court-Hand, by the Times 
limited by former Rules; (that is to ſay) the Rolls of Trinity, Michaet- 
mas and Hillary Terms, before the Eſſoin-Day of every ſubſequent 
20: And the Rolls of Ezfter Term, before the firſt Day of Trinity 
Term : And that no-Attorney at large.or any.other Wo Mee you 
Perſon, ſhall take any a ag or file —_ Rolls, Ar . 
by the Clerks of the Chief Clerks of this Curt 
only. 5 „ en, nee F 
Where Rolls may be amended, and where not. = Where Rolls ate 2. 
dee in Titles Amendment and Jeokails. * Pules 
lle 


2 Oiders. 


Woax Rules of Court ore, ſee in Title Orders. 


The Court will com If a Rule of Court be made betwixt Parties 
S their Conſent, although the Court would not have 
of Parties. ? made ſuch Rule without their Confent, yet if either 

Party refuſe to obey ſuch a Rule made, the Court 
will upon Motion grant an Attachment againſt the Party that diſobeys 
the Rule, for the other Party if he defires it; for this diſobeying the 
Rule is a trifling with the Conrt, and a Contempt to the Authori 
thereof, to which by their Conſent they ſubmitted themſelves : This 
was in a Caſe between Middleton Plaintiff, and Sir Joby Lenthal Defen- 
dant, upon a Rule made by their Conſents, that Sir Johr Lenthd 
__ cal a Releaſe of Errors upon a Judgment. Hill. 1655. Jan. 23. 
| If no Defence be made @T{UJhere Counſel moves for a Rule where there is 
che Counſel = 3 no Defence made, and when the Rule comes to be 
if be do not like the drawn up, he doth not like the Minutes taken, he 
Rule, may firike the may, before the Rule drawn up and entred, come 
' Clerk's Paper. to the Clerk of the Rules and ſtrike the Minutes out 

of his Paper, and take nothing by his Motion. 

The Coure will nos The Court will not make a Rule for a Thing 
8 * tat which may be done by the ordinary Courſe of the 
Courſe of the Court. Court; and if the Court be informed that th 
| 3 have made ſuch 2 Rule, they will vacate it. Mich. 
22 Car. B. R.) For the Court is not to be troubled with needleſs Mo- 
tions, and to do impertinent and uſeleſs Things; for this is not for 
the Honour of the Court, and it doth put the Glient to needleſs Trou- 
ble and Charge. e | | 
| Atrornevs mult obſerre The Attorneys are bound to obſerve the Rules 
the Rules of hs Coure. Of the Court, for if they ſhould not, other At- 
| cdorneys would not know what to do in their Cli- 
ents Cauſes, nor the Judges how to judge of the Legality or Illegality 
of the Proceedings in Cauſes. (Micb. 22 Car. B. R.) For to proceed in 
any Thing without a Rule, is to walk in the dark, and tends * beg 

ala Ez ET = 1 lings 
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ſoner that is not impriſoned in the King's Bench- 
Priſon. (Paſch. 23 Car. B. R.) For that only is the 
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Things to Confuſion ;/and it is, a Contempt to tlie Court, to diſobey 


tbe Rules of it. | 


The Plaintiff and Defendant are both bound at Phiotif and Defen- 


their Peril to take Notice of the Rules made. in unt ate bound to rake 


Court touching the Cauſe depending between them. = ein y © 83 ber 
(Hill. 22 Car. B. R.) Except Part of the Rule#be, een them. 5 
that one Party ſhall give Notice to the other of 0071 
the Rule made againſt him, and then are they not bound to take No- 
tice of them without Notice given of them. 

The Court ought not to give a Rule to any Pri- The Court ought not 
ſoner in the King's Bench Priſon, to go at large, 1 by 
except ſuch a Priſoner have Suits in Law. of his have Suits depending. 
own depending at the Time of the Rule made. 3 
(Paſch. 23 Car. B. R.) And in ſuch a Caſe it is uſual to give him 
Leave fo far as to ſolicit his own Cauſes, 0 

Ik there be divers Rules of Court made in a la Motions the laſt 
Cauſe, and one of the Parties intends to move the 2 
Court upon a Rule formerly made, he muſt ſhew | 
the laſt Kule made in the Cauſe. (Peſch. 23 Car. B. R.) For elſe the 
Court cannot underſtand how far the Cauſe hath been proceeded in, 
nor how it ſtands in Court. f | | 

The Court will make ſuch a Rule by the Con- The Court will make 
ſent of both the Parties, which without their Con- 3,N*'* 2 A 
ſent they would not have made. (Paſcb. 23 Car. would not have mae 


B. R.) For, Conſenſus partium tollit errorem; and Vitliout it. 


— 
o 


neither Party hath Cauſe to complain, for volenti 


. 


non fit injuria. gs | 
The Court will not make a Day-Rule for a Pri- No Day-Rule for a 


Priſoner who is not in 
the King's Bzach. 


Priſon which properly belongs to this Court, and which this Court 
* Juriſdiction over, and Conuſance of the Cauſes of the Priſoners 
there. C | 2 il: 
Any Priſoner in the Kings Bench-Priſon may When s Priſoner in 
have a Rule of Court every Day the Court fits, to % g Rule and wi. 
go at large, it ſuch Priſoner hath Buſineſs in Law ſuch Rules extend to. 
of his own to follow ; but ſuch Rules do only ex- - 
tend to give him Leave to go and to inſtru& his Counſel, and not for 
him to go elſewhere at his Pleaſure, or to lie one Night out of the 
Priſon. (Paſch. 23 Car. B. R.) Though under colour of ſuch Rules the 
Priſoners do too often go at large upon other Occaſions than their 
Rules do give Warrant for. See poſtea. | 

Rules of Court ought to be interpreted accord- , Rules of Couic 
ing to Rule and Order, and not incertainly. (Mich. (0 be interpreted. 
23 Car, B. R:) For were it otherwiſe, they would 


become Snares to intrap, and not Rules to order the Proceedings of 


the Clients. 


Vol. 2.7 6 K The 
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' Prothonotaries of C. 8. 


will not make a Certifi- 
tate of rheir Proceedings 


there without a Rule of ceedings and Practice there, without Rule of this 


Court. 


the better informing this Conrt, and that the Courſe of Juſtice may 
not be interrupted or delayed for want of ſuch a Certificate as the 


Cauſe requires. 


If a Rule be not 
drawn up the ſame 
Term, the Clerk will 
not draw it up after- 
wards without a new 
Motion, 


If Writings be brought 
into Court by Rule, the 
Court will make a new 
Rute to deliver the 
outs f 8 


A Priſoner may not 
1 into the Countty by 

ertue of a Day-Rule, 
except about Law. Af 
faits. 


If the Court makes a 
Rule upon an Affi davit, 
he that moves againſt it 
muſt bring Copies of the 
Affidavits. BEE 


the Court in Min 


How a Rule by Con- 
ſent at a Judge's Cham- 
der ſhall be made à Rule 
of Court. 


the Entry of it in the Office, it becomes a Rule of the Court. 


net draw it up afterwards until the Court be moved, 


| they be brought in by Agreement of the Parties in 
private, the Court 
Court, or a Cauſe depending in the Court between the Parties, the 
Court is not poſſeſſed of them. a 


2 Copy 


d for what Reaſons they made the Rule, and whe- 
ther there be ſtronger Reaſons for the vacating of it, than there was 
for the making of it, 


—__ 
The Prothonotaries of the Common Pleas will 
not make a Certificate to this Court of their Pro. 


Court to enjoyn them to do it. (Ir. 24 Car. B. R) 
Bat vpon ſuch a Rule made they are to do it for 


Jf a Rule of Court be made, and it is not drawn 
up and entred before the Continuance-Day of the 
ſame Term it is made, the Clerk of the Rules will 


and ſhall again order it to be entred. Paſch. 1656. 

Paſeb. 1659. By Glyn Chief Juſtice. Tf Writings 
be brought into the Court by Rule of Court, upon 
a Motion the Court will make a Rule to deliver 
them out, if there be Occaſion for them; but if 


will make no Rule in it, for without a Rule of the 


Ik a Priſoner have a Day-Rule to permit him to 
go abroad, yet he ought not by Vertue thereof to 
go into the Country, except it be in caſe where he 

oeth about his Buſineſs in Law then depending in 
oro] Mich. 1651. B. S. 12 Nov. 

Ik the Court does make a Rule which was 
grounded upon an Affidavit, he that will move 
the Court againſt this Rule, muſt bring into Court 
of the Affidavit and Rule thereupon made, 
that the Affidavit may be read in Court, to put 


or not. | | 
A Rule made in a Judge's Chamber by Conſent 
of the Attorneys on both Sides, under their Hands, 
muſt have a Judge's Hand to it, and be entred in 
the Office with the Clerk of the Rules, or elſe it is 
of no Force to ground a Motion upon : For by 


( 455.) 


. 


' 


Man became indebted to the King by 
Bond, and ſold a Leaſe which he had for 
a valuable Conſideration : The Sale binds 


and a Sale bone fide after Judgment, but not after 
Execution, is good. 8 Rep. 17 1. 4. ö. 

The King's Debtors ſhall not be in a worſe Con- 
dition than a Felon or Traytor, who may, after 
the Felony and Treaſon, before Conviction, ſell, 
bona fide, for his Suſtenance. 8 Rep. 171. 4. 6. 


Salt of Goods. 


the King, becauſe it was but a Chattel 4 


The King's Debtoc 


by Bond ſells a Leaſe; it 
ſhall bind the King, if 
there be no Execution 
upon ĩt. 


Tray tor and Felon 
may ſell Goods for Suſte- 


nance till Conviction. 


Satisfaction. 


1 Attsfactio! is either the giving of a Recom- 
pence fo2 an Injury done, oz elſe where a 
Judgment is had agatnſt a Perſon who pays 
the Boney Upon it, the Plaintiff then gives 


Satisfaction, what. 


a (Ularrant direcked to an Attoznep, to acknowledge Satisfaction fo2 


him upon the Recoꝛd of his Judgment. 


Satis faction pleaded to an Obligation which ap- 
pears to be of a Thing which was performed be- 
fore the Date of the Obligation, is not good. 
(Mich. 22 Car. B. R.) For the Obligation which 


Satisfaction pleaded of 
a Thing performed be- 
fore the Date of the 
Bond, is not good. 


creates the Duty, ſhall not be intended to be dated after the enſealing 
and Delivery of it; and ſo ſuch Satisfaction can no ways anſwer the 


Duty created by the Obligation. 

Monies that are to be paid by an Executor by 
Virtue of a Decree in Chancery, are not to be ſa- 
tisfied by the Executor before a Debt due upon an 


Obligation made by the Teſtator, and grown due 


after the Death of the Teſtator. By Rolle Ch. Juſtice, 
(Irin. 23 Car. B. R.) 


For a Debt due by Law is to 


Execuror muſt not 
pay Money by Vertue 
of a Decree in Chancery, 
before a Debr due upon 
an Obligation of the 
Teſtator's, and grown 
due after his Death, 


preferred before a Debt created by a Decree in Equity. 


Whether 
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496 Satisfaction. | 
"Wherher a Legacy {T{lhether a Legacy given by the Teſtator, 
n — 27 A his Life-time, an] 
bis Life-rime, ſhall be broken in the Time of the Executor, ſhall be rg 
firſt ſatisfied. ſatisfied. (Tri. 22 Car. B. R.) Quære, In Eeles and 
Lambert Caſe, after many Arguments pro and co 
and held miſchievous eo be determiaed either Way. 
| A Gas dinn may acknowledge Satisfaction v 
Guardian may ac- R | : pon 
knowledge SatisfaQion ecord for the Infant unto whom he is Guardian, 
upon Record for an In- for a Debt, which as Guardian he hath recovered 
fant | for the Infant. (Trim. 23 Car. B. R.) For it is Req. 
"4 fon that he that hath Power given him to recover a 
Debt for the Infant, ſhould have alſo Power to diſcharge the Party of 
whom it is recovered, when he hath received it of him, and he js ac. 
countable to the Infant for what he acts for him. 

5 A Releaſe of a Judgment was ſhewn in Court, 
yy, Biven Caufs and prayed by Counſel, That the Plaintiff ſhould 
why he ſhould not ac- ſhew Cauſe why he ſhould not at the Defendant' 
knowleage fein ien Charges acknowledge Satisfaction upon the Record of 
oven, tte Judgment, which was granted, it being for a 

ſmall Sum, and to ſave the Trouble and Charge 

i Lied N of an Audlita Querela, or of a Sci. Fa. ad cognoſcen- 

— &e. dum vel dedicendim ſcriptum. 6 M. & M. B. R. 

Where the Defendant The ancient Courſe of this Court was, That if 

ids Contes th: MO3Y the Defendant will make Satisfaction for that which 

he is ſued for, to the Intent that the Court may 

cauſe the Plaintiff to ceaſe his Proſecution, and may receive the Satiſ- 

faction offered ; that the Defendant ſhould come 

aaa into Court before he pleads, and tender preſent 

Satisfaction, or elſe the Court would not receive 

this Tender, nor order any Thing in it. (Hil. 1650. B. S.) But now 

if the Defendant doth offer Satisfaction after he has pleaded, and give 

a Reaſon to the Court why he did not do it before Plea pleaded, the 

Court will not utterly reject it, but will refer it to the Secondary to 

end the Matter, the Defendant making full Satisfaction for the Prin- 

cipal Money, and for Coſts and Damages ſuffered and expended by the 

_ Plaintiff in the Suit. But ſee now the Clauſe in the 

. Statute of 4 & 5 Anne, For the Amendment of the 
Law, to this Purpoſe. —_ | 

1 cannot make The Defendant cannot make a Tender of Amends 

ender of Amends , . , 

for a voluntary Treſpaſs, in Satisfaction of a voluntary Treſpaſs, but he 

but for an involuntary may for an involuntary Treſpaſs, and Diſclaimer 

TI. © 15. Sect 5. Of any Right to the Land; and this is by the Sta. 

9 tute of 21 Jac. cap. 1 5. ſect. 5. For in caſe of a vo- 

luntary Treſpaſs, he acts that which in his own Knowledge is a Breach 

of the Law ; but in the other Caſe the Law is broken without his 


Knowledge. 


Scandalum 
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— 


Standalum Magnatum. 


Candalum Magnatum fs an Action bzought by Scendzlum Mignatom. 
' a Mobleman qui tam, &c. upon the Statute 2 F 2. rap. x1. 
of 12 R. 2. cap. II. 2 R. 2. cap. 57. 2 fi. 2. tap. 5. 
The Statute of Scandalum Magnatum is 2 gene- The Statute of Stan- 
ral Law, of which the Court is to take Notice. —— 8 
Rep. 12. b. 13. | ; 
. The Defendant may juſtifie in a Scandalum Mag- The Defendant may 


natum, ſetting forth the ſpecial Matter. 4 Rep. 13, font the ſpeck — 


— — TK OY. - 
—_— — ain . C 
\ 
8 


14. a | . . 

See an Action brought upon this Statute, and Directions to bring 
ſeveral Objections to the Declaration upon a Mo- — 1 ez 
tion to arreſt Judgment, with the Anſwers to them, 


and Judgment for the Plaintiff. Cro. Car. 135. pl. 10. 136. 


Stire Facias, 


[ Audita Muerela. 
See Bail. 

Execution. 
| Payment, 


Reco2d, and lies where Debt and Da⸗ . . what. 
mages are recovered, and no Execution 
is ſued aut within a Pear anda Dap;then, 
aftex the Pear and Day the Plaintiff hall have this Crit, to ſummon 
the Defendant to ſhew Cauſe why there ſhould not be Execution ſued 
but upon the Judgment againſt him; and if he can ſhew no Cauſe, then 
there is Judgment, Quod habeat Executionem. 


1 — and 


5 Sci. Fa. is à judicial Crit iſſuing out of the 
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Againſt Bail. 


2 — ä „ 33 — 4 


How to bring a Sei. Fa. 
to repeal a Patent. 
N 


t tthere muſt he two Sei. Fa. ſued gut 


directed to the Sheriff of Maler, and the Sheriff of 
by a Letter under the Seal of his Office, ſend Notice to the 


Stite Fatias. 

And this Writ lies agaiuſt Ball to an Action and 
if upon the dci Feci 02 two Nichils returned the Ball 
do not appear, Judgment will veentced againſt them. 
A Sci. Fa. to repeal a Patent, muſt be brought 
where the Record is, which is in Chancery, and 
Of the Petty. bag 
N ” Muſt 


rpora- 


tion or Perſon whoſe Concern the Patent is, that there is a Sci. = 
ſued out returnable at ſuch a Time, and remaining with him, for the 
Revocation of ſuch a Patent, and that unleſs they take care to appe 

thereunto, there will be Judgment againſt it by Default; and thi 
Letter muſt be delivered to the Corporation or Perſon intereſted in 
ſuch Patent by ſome Perſon who can make Oath thereof. See Dalton 


of Sheriffs. 


Againſt Tertenants, 
muſt be againſt all of 


them. 
How to proceed when 


ſome demur, and others 
plead to Iſſue. 


Sci. Fa. on a Recogni- 
zance in Chancery, Re- 


cord tranſmi ed to B. R. 


to try the Iſſue: P'ain- 
tiff is nonſuit, he may 
have a new Sci. Fa. in 
B. R. | 


Where in a Sci. Fa, 
to have Reſtitution to 
Lands, and that the 
Defendant ſhould re- 
ceive the Reſidue, &c: 
ſhall be ſufficient for 
Plaintiff to ſay he was 
ready to pay the Reſi- 


due. 


Sci. Fa. not made up 
upon Record is not 
good. 


Sri. Fa, againſt the Tertenants of the the Conuſee 


of a Recognizance in Chancery, ought to be againſt 
all of them. 2 Sannd. 23. eee ee e 
Foz what Proceedings are regular in Point of 
Practice in ſuch a Recognizance, where ſome of 
them demur, and others plead to the Iſſue. Id. 23, 
24, 236: | (4. 2 . = | 
If upon a Sci. Fa. upon a Recognizance in the 
Chancery, the Record be tranſmitted into B. N. 
to try the Iſſue, and the Plaintiff is nonſuit; he 
may well bring a new Sci. Fa. in B. R. upon the 


Record there. Id. 27. 


TUhere in a Sci. Fa. to have Reſtitution to Lands 
extended upon an Elegit, and that the Defendant 
recuperet reſiduum debit” & dampn not levied, it (hall 
be ſufficient for the Plaintiff to ſay, that he was rea- 


dy to pay the ſaid Reſidue, without tendring of 
it in Court. Id. 72. a 


It was ſaid by Ghn Chief Juſtice, in the Caſe 
betwixt Newton and Baſpoole, Trin. 1657. That a 
Sci. Fa. which is taken out upon a Judgment which 


is only ſigned in the Office, and not made up upon Record, is not 
good ; but the Record of the Judgment ought firſt to be made up, and 
then a Sci. Fa, to be taken out; for before that there is no Record to 


warrant the Sci. Fa. 


The Record muſt be 
in the Court where Sei. 
Fa, is moved for. 


A Sei. Fa. to revive a Judgment ought not to be 
granted, if the Record be not in the Court where 
the Sci. Fa. was moved for. (Irin. 24 Car. B. R) 
For the Record is the Warrant for the Sci. Fa. and 


j $59 ; | Þ 
if there be no ſuch Judgment, there is no Ground to move for it. 


Mult be directed into 
the County wheie the 
_ Original was brought. 


3 


A Sci. Fa. ought to be directed into the County 
where the original Action was brought, upon 
which the Judgment to be revived by the Sci. Fa. 


was obtained. "(Tris 1650. B. S. 23 Car. B. 55 
0 


K . »ü 1 


= 
1 


" | 


: Sire Fata: 40 
For it ſhall be intended that the Party againſt whom. the, judgment 
was obtained doth inhabit ſtill in that County. 2 7 
d Sei. Fa. ad audiendum errores is not well brought Where a Sei. Fe. to, 
before the Record of the Judgment be certified in- been, £57915 is not gelt 
to the Court, to reverſe which the Writ of Error Vin is eee 
was brought, and Errors aſſigned thereupon. (21 Car. B. R.) For there 
is no Record in Court to warrant the granting of it, before the Re- 
cord of the Judgment is certified, and Errors thereupon aſſigned. 
There muſt be fifteen Days between the Teſte ang * 
Return of every Sci. Fa. ad audiendum errores upon a Ss wars fifreen Days? 
| box vech ze /, ant; 
Writ of Error returnable in the King's Bench; and Return of a Sei. ra. ad 
if upon a Sci. Fa. or two Nichils returned, the De- indem errorce. 
fendant in the Errors doth not appear, it is not N Races 
with him as it is in the Caſe of a Sci. Fa. quare executionem non; but 
then the Cauſe muſt be ſet down to be heard by the Court, and the 
Plaintiff in the Errors ſhall be heard thereunto ex parte. The Defendant 
might if he thought fit have appeared, but ſince he did not, the Court 
will proceed thereupon. : 
A Sei. Fa. ought to be as ſhort as poſſible, be- 
cauſe it is the Nature of Writs to ſet forth Things „u“ be s ſhort as, 
: 3 | IM poſſible. EE Vs | 
very briefly, and a Writ is therefore called a Brief | 
from the Latin Word breve, which ſignifies ſhort or compendious. 
© 21 Car. B. R.) And a Sei. Fa. is in the Nature of an Originaft 
"There need not be fourteen Days between the _ Need nor be fourteen 
Ne and the Return of a Sci. Fa, upon a Recogni- tn co we e 
24 ce. 1 Latm. - | STREET Recognizance. 
A Sei. Fa. upon a Recognizance was Quare, Gt. in gie, j . b 
forma pred. recognit ſecund. formam recuperationis pred. |, = e — 
Theſe Words are repugnant and void. bid. f 
Ik a Sci. Fa. be brought againſt Bail upon a Re- How * a Sei. 
cognizanee in a Writ of Error generally, without jp; Fenn ni 4 Wit 
7 | : aha 7 ognizance W 
expreſſing the Action or the Condition of the Re- of krror. 1 
cognizance, there the Sci. Fa. muſt be returnable 
en a general Return abicunq; But if the Action and the Condition of 
the Recognizance be ſet forth in the Sci. Fa. and appears to be by Bill, 
then the Sci. Fa. muſt be returnable at a Day certain in Court. Pe 
Magiſtr. Liveſay & al. &c. Paſch, 21 Car. 2, e e 
In a Sci. Fa. brought upon a Judgment given „ n nage mer 
in the Common Pleas, it is neceſſary to ſhew ber ; IT 9m. 
fore what Chief Juſtice by Name, viz. A. B. & . Name of the Cl, Juſtice 
C 


before whom Judgme 


* 


, 


fociis ſais, the Judgment was given; but it is not 


» . was given. | 
neceſſary to do it in a Sci. Fa. upon a Judgment . 


given in this Court. (23 Car. B. R.) Becauſe the Proceedings are in 
the Common Pleas coram the Chief Juſtice &. ſociis ſuis, but in the 


King's Bench they are coram Domino Rege. 


An old Judgment may be revived by a Sci. Fa. 5 
1 2 — Lei. 8 9908 
granted . aa a Motion to the Court 5 but it a Sci. 3 of ae vB 


Fe. be taken out to revive an old judgment of Yea, if tak-o 0:44 with- 


our Leave, w i! be let 
alide on Mt. On. 


aſide 


above ten Years ſtanding without Leave of the 
Court, the Sci. Fa. is not good, but will be ſet 


500 _ _ Scire Faclas, * 
aſide upon a Motion. (Lin. 23 Car. B. R.) For ſuch a Sci. Fa, is not 
the Proceſs of the Court, but a Fiction of the Party in Abuſe of the 


Court. uber 
Uhere either Plaintiff or Defendant, or one of 


Rh _ _ the Plaintiffs or one of the Defendants, die, there 
not be ſucd out, till a cannot be any Execution ſued out upon the Judg. 


Sei. Fs, and Judgment ment until a Sci. Fa. ſued out, and Judgment there. 
upon it. upon; becauſe there muſt be a new judgment upon 


the Sci. Fa. to warrant the Execution, that being different from the 


old judgment. 5 

: There muſt be eight Days excluſive between the 

Muſt be eight Day* Jeſte and Return of each Sci. Fa. againſt Bail, and 
between the Tee and * 

Return of each Sei. Fs. not one, four or five Days, and the other twelve, 


againſt Bail. Oc, Per Magiſtr. Live ſay, Gal. &c. Paſch. 21 Car, 2. 


Likewiſe between the Allo there muſt be eight Days excluſive betwixt 


Tef 22 1 the Teſte and Return of every Ca. Sa. to warrant a 


Fa, againſt Bail. Sci. Fa. againſt Bail, and the Capias ought to be de. 
livered to tbe Sheriff four Days before the Return 


be out. Paſch. 21 Car. 2. Per Magiſtrum Liveſay & al. &c. 


The Writ of Sci. . This Writ was not at the Common Law, but 
— 45. given by the Statute of Meſtm 2. cap. 45. in perſo- 
nal Actions, where Debt or Damages were recover- 

ed: And before this Writ, if the Plaintiff had not ſued out his Execu - 
tion in a Year and a Day after his Judgment, he had no Remedy, but 
only a new Action of Debt upon his judgment; but now he hath his 
Liberty to bring either a Sci. Fa. or Action of Debt as he pleaſeth, 


See 2 Inſt. 469. 

Je the Plaintiff takes Execution within the 
ood Crecution ken Year, and it is not ſerved, yet he may continue 
may be continued till the ſame upon the Roll from Term to Term till it is 
4 ſerved, and need not ſue out any Sci. Fa. 2 Ii. 

471. . 

Aenz, Exccurors and Peirs, Executors or Adminiſtrators, although 
. muſt they are Privies, yet they ſhall not have Execution, 
5 but are put te their Sci. rhe ; | 
ere need be no S. But where there is a Judgment in the Common 

Mn” Julgment Bench removed by Error in The King's; there, when 
the Judgment is affirmed, there may be an Execu- 
tion within a Year and a Day after the Affirmation, without a Sci. Fs. 
though the Judgment were recovered ſeven Years before in C. B. 


2 Inſt. 271. 


A Sei. Fa. ought to be brought in the ſame 


88 County where the Action is laid, for it muſt always 


AQiicn is laid. purſue the firſt Action. Cro. Fac. 33 1. pl. 13. 


An 


An Original was in 
Middleſex ;, it. is good againſt the. Party, but the 
Bail is diſcharged, and not liable to a Ki. Fa. 
3 Lev. 235, 245. 


No Sei. Fa. lies againſt the Bail, until a Non 
eft inventus be returned upon a Ca. Sa. againſt the 
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London, and Declaration in An Orlgnal in Londen, 


principal, and the Writ filed. Lutw. 1273. 


Co a Sci. Fa. againſt the Bail the Defendant 
pleads, That the Principal was dead before the 
dei. Fa. brought, and ſays not when he died, nor 
that he died before the C4. Sa. ſued out againſt him; 


and a Declaration in 
Middl:ſex; it is good 
againſt che Parry, bur 
the Bail are diſcharged, 


No Sci, Fa. lies againſt 
the Bail till a Cs, $3. te- 
turned and filed. 


Death of the Party 
pleaded, and ſays not 
wheri; nor before the 
Cs, $3. ſued out. 


and for theſe Reaſons it is naught. Cro. Fac. 97. pl 26. 165. pl. 2, 


Upon a N 


1 Lev. 246. 


Lol. 2. 


on eſt inventus returned upon the Ca. 
d. the Recognizance is forfeited, becauſe there was 
a Default in the Party ; and though it is uſual to 
render the Body upon the Ki. Fa. yet that is of 
Grace, not of Neceſlity ; fo that the Death at the Time of the Hi. Fa. 
brought is not material, if he were alive when the Ca. Sa. 
ed. Cro. Jac. 165. pl. 2. 
Sei. Fa. was ſued out upon a Judgment in Eject- 
ment againſt the Party, who entred into the Lands 
after the Death of the Defendant in Ejectment. 
Latw. 1267, 1268, And the Executors of the De- 
tendant in the Judgment. 3 Lev. 100. 
MUhere the Defendant is ſummoned upon a Sc. 
Fa. and a Summons returned, and he doth not a 
pear, but lets Judgment ga by Default, he is for 
ever barred, 1 Lev. 41, 42. Moor, Caſe 500. 
A Ki. Fa. againſt Bail upon a Writ of Error, 
returnable in the Exchequer-Chamber, and Judg- 
ment affirmed, was quaſh'd, becauſe returnable up- 
on a Day certain, and not upon a Return-day. 


Payment is no Plea to a Sci. Fa. upon a Judg- 
ment, becauſe it is a Debt upon Record. 3 Lev. 
119, 120. But this is now altered by 4 s Anne. 

A Judgment was recovered againſt a Feme Sole 
who takes Husband, and then a Sci. Fa. iſſued out 
againſt Baron and Feme upon that Judgwent, and 
judgment thereupon, Suod hubeat Executionem, 
againſt Baron and Feme ; then the Wife dies, and 
a Sci, Fa. iſſued againſt the Hnsband, reciting all 
this Matter ; and held that it was good, and the 
Husband liable, becauſe there was a judgment duly entred, Quod 
babeat Executionem, againſt him and his Wife; aud being thereby be- 


come liable to ſatisfie the Judgment, he ſhall be always ſo until it be 
latisfied. 1 V. G. M. B. R. O Bryan and Ram's Cale. 


6 M 


He muſt be pleaded 
to be dead before the 
Ca. $4. returned. 


was return- 


Where a Sci. Fa. in 
Ejectment, and how after 


the D:ath of che Defen- 
dant. 


Where the Defendant 
15 ſommoned upon a Sci. 
Fs. and doth not appear, 
he is perpetually barred. 


How a Sci. Fs, muſt be 
againſt Bail upon a Judg- 
ment affirmed in the 
Exchequer-Chamber. 


Payment no Plea up- 
on a Sci. Fa. and why. 
4 & 5 Annæ, 


Judgment againſt a 
Feme Sole, who takes 
Husband, and a Sci. Fa. 
againſt Baron and Feme, 
and Judgmenr. 


The Feme dies, and 2 


Sci. Fa againſt the Huſ- 
band, and good. 


One 


_” 
sei. Ba. cannot be One may bave a $5. Fe. to revive a Jud ment, 
—_ eo ns JE upon which no Execution hath been executed with. 
ing, without Motion. Out any Motion, if it be but ſeven Years paſt 

ſince the Judgment was had: And if it be above 
ſeven Fears, and under ten Vears ſince the Judgment was had, a Sei. E. 
may be moved for at the Side- Bar to tevive it; but if it be above ten 
Years ſince the ſudgment was had, then a &i. Fa. cannot be had without 
moving the Court, and a Rule for it; but the Court doth not uſe to 
deny it, if it be moved for. 5 

W Bail taken by a Commiſſioner in the Country, 
in the Councry, 2 Sl. Aci. Fa. may be fued out againſt them, either in 


Fs. way' be ſued out . Middleſex, or the County where taken. Lal. 
either in Midaleſ x, or 9. 

1287. 
that County. 


How to plead ro = Holm to plead to a Sci. Fa. upon a Recognizance 


. : R —_ 444 7 
— 4 in che Cosa n in the Common Pleas to proſecute a Writ of Error 


Pleas to proſecurea Writ with effect. See Title Pleas. 
of Error. | | | | 
How to ſue out a Sci. @hen a Writ of Error is brought returnable in 
Fa. Nuare debe, this Court, and the Record is brought in, the De- 
upon a Writ ol Eero. fendant may thereupon ſue out a Hi. Fa, Que 
Executionem habere non debet, and an alias Sci. Fa. after that if there be 
not a Sci. Feci returned upon that firſt Writ, but there muſt be fifteen 
Days between the Teſte and Return of each Sci. Fa. and if the Plaintiff 
in the Errors after . Sci. Feci or two 2 returned, doth not be- 
; 1 ore the Rule for Judgment upon the Sr. Fa. is 
cor boner aig out, appear and affign Errors, "or plead to the h. 
ment, Quod habear Exe. Fa. there will be Judgment againſt him thereupon, 


—_— Writ of Error od habeat Executionem. But, Note, The Writ of 
zs till in Being. Error depends ſtill until Judgment be affirmed or 


reverſed, or the Plaintiff in the Errors is nonſuited, 

which muſt be upon a Rule given by the Secondary for him to aſſign 
< bis Errors upon Record by a certain Day, and 
FE! there ſhall be Coſts by the Statute of H. 7. See in 
How Payment is to . ( the Bail * lead B b 
v 11 cs. Fa. againit the Bail, who plead Payment o 
1 my OV Oy the Money by the Principal before the fuing out 
of the ſecond &i. Fa. The Plaintiff replies, Non ſol- 

vit &. hoc paratus eſt verificare. The Defendant demurs, becauſe he doth 
not conclude to the Country. Curia. It is ill, becauſe he hath not 
pleaded Payment before the firſt &i. Fa. ſued out, as the Writ fe- 
quires. 


2 A Secs. Fa. was brought againſt the Bail, who 
Bal t0 f, 4 for the pleads a Writ of ince e upon the Judg- 
Writ of Error depend- ment, and prays Judgment if the Plaintiff ſhall be 
14. 45 . good anſwered ; and upon a Demurrer it was held to 
was no Cs, Sa. be an ill Plea, for that the &i. Fa. is collateral to 

the Judgment. 6 V. &. M. B. R. But if there had 
not been a Ca. Sa. ſued out, and returned by the Sheriff Non eſt in- 
pentys, and filed before the Sci Fa. had come to him, the 3 
n | ave 


Ind ws © „ was mi Fa 


EC 
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have taken Advantage thereof ; and if they had pleaded no Ca. Se 
returned and filed againſt the Principal, that had been a good Plea. 
A Sei. Fa. was brought againſt Bail, and in te 
Li. Fa. the Recognizance was mentioned to be, l, 5% Fe. in an in» 
that the Principalſhould anſwer ſuch Damages as in adjuzicacer, and ill. 
bac parte, inſtead of ea parte adjudicarentur ;, and for 
this Reaſon the Court ſeemed to be of Opinion, that the Si. Fa. was 
navght ; but no Judgment was given, the Writ of Error beingquaſh' 
for a Fault which was in it. Burr and Atwood. Hill. 12 H. B. R. 

Ik one ſue out two Writs of Sci. Fa. one after 
the other, where it is upon a Judgment by Bill, 8 bo 
there ought to be eight Days between the Teſte and 2% of each sei. Fe. 
Return of the firſt Sci. Fa. otherwiſe the Court may x the Cauſe is by 
quaſh, them upon a Motion, or the Defendant may 2 
demur thereunto, and there muſt be ſeven Days at leaſt between the 
Tefte and Return of the ſecond Sci. Fa, 

Note, The Teſte of the Alias Ki. Fa. muſt be When the 7: of the 
the Day of the Return of the firſt. . 3 June B. R. © e be. 

It was made a general Rule by the Court, That No 4s Sci. Fa. to be 


no Alias Sei. Fa. ſhould be ſued out until after the ſued our till after the Re- 


Return of the firſt Sei. Fa. Trin. 8 V. Tertii Regis in * 


B. R. 

Jt hath been uſed of late to make out a Fi. Fa. | 
de boni Teftatoris, and alſo a Sci. Fa. and a Writ of Pld ag hedacl 
Inquiry, all in one Writ, againſt an Executor or ; 
Adminiſtrator ; but anciently they were diſtinct Writs or Proceſſes, 


and to be diſtinctly and ſeverally executed. The making out of a &i. 


Fa. with a Fi. Fa. was deviſed for the ſpeedier way to obtain Execu- 
tion upon the Judgment. But J2ote, After an Inquiry returned, 
there muſt be a Sci. Fa, to which the Defendant may appear, and 
plead Non Devaſtavit. 
A Hi. Fa. may be pleaded to before Judgment . 
given upon it; but after judgment, it is too late 
to plead to it: But a Writ of Error may be brought Wh: a Writ of 
to reverſe the Judgment given upon the Sci. Fa. if E579 lies upon 4 Sci. 
the Li. Fa. was not good upon which the Jud - 
ment was grounded. Note, Such Writ of Error , Potb not lie upon a 
doth not lie in the Exchequer- Chamber, becauſe it WED RE — 
is Caſus omi ſſus out of the Statute of Queen Elizabeth. 
But if a Writ of Error will lie, it muſt be coram vo- 1 reſi» 
bis refedet, for Error in Fact only. ; 
When a Judgment for Monies is reverſed by a How to proceed upon 


a Judicium Revnetur, 


Writ of Error in this Court, a Ki. Fa. ſhall upon „here Money is levied 


the Return of Fi. Fa. filed upon Record, where- ia Execution. 

upon a Fi. ſeci of the Money is returned, iſſue out 

againſt the Plaintiff in the Judgment reverſed, to ſhew Cauſe why the 

Plaintiff in the Writ of Error, whereby the Judgment was reverſed, 

ſhall not have the Monies repaid to him, which were recovered and 

levied upon him by Vertue of the Fi. Fe. ſued out upon the * 
| nn whic 


4 
— 


Tertenants, an 


=. 
wbieb was reverſed. (Mich. 22 Car. B. R) And to this Sci. Fa, it ſe 


" 
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be may come in and plead. See Title Reſtitution. 


na Releaſe of all 
8 the Defen- 
dent mav ſue out a Sai. 
Fa. agaizſt the Plaintiff 
in the Judgment ad cog- 


noſcendum ſcriptum relax a- 
tients. Fa 


So where there is a 


Deed to diſcharge the 


Plaintiff, he may, in- 
ſtead of an fudita Que- 
rela, have this Writ. 


A Sci. Fa, lies ſor the 
future Breach of a Co- 
venant, after a Recovery 


upon the fi;ſt Breach. 


__ Adminiſtrator de bonis 
non, may have Sci. Fs. 
upon a Judgment after 
Verdict recovered by an 
Executor or Adminiſtra- 
tor 


17 Car. 2. cap. 8. 


Judgment againſt two, 


and one dies, there may 


be a Sci. Fa. gn his 
alſo a- 
gainſt the Survivor. 


There needs no Sci. Fa. 
where a Cauſe hath de- 
ded long upon a 

tit of Ettor. 


' Tf there be no Proceed - 


ing upon a Sci. Fs, with- 
im a Year and a Day 
aſter judgment, there 
muſt be a new Sci. Fa. 


Where a Sci. Fs muſt 
go againſt Bail put in be- 
ore a Judge. 


, There. the Plaintiff in the Judgment releaſeth 
the Defendant of all Judgments and Executions, &. 
the Defendant, may upon this Releaſe ſue out his 
Writ of Kei. Fa. in the Court where the Judgment 
was entred againſt the Plaintiff in the Judgment 44 
cognoſcendum on ſuum relaxationis, Mich, 3 V. . 
M. B. R.So alſo, in any Caſe where there is a Deed 
to diſcharge a Perſon, he need nat to ſue out his 
Audita Qverela, but may have his Si. Fa. againſt 
the Defendant, ad cognoſcendum ſeriptum, and he 
ſhall have the ſame Benefit thereupon as upon his 
Audita Querela. Hill. 5 W. & M. B. R. . 
In Covenants perpetual when once broken, and 
a Recovery | thereupon, if they are afterwards 
broken, a Sz. Fa. may be ſued out upon the Judy. 
ment, and a new Action need not to be brought, 
Cro. El. 3. See for this Title Aſſumpſit. 
Where any Judgment after Verdict ſhall be had 
by or in the Name of any Executor or Admini- 
ſtrator, the Adminiſtrator de boxis non may ſue out 


a Sci. Fa. and take out Execution upon ſuch Judg- 


ment, by the Statute of 17 Car. 2. cap. 8. This was 
a temporary AR, but made perpetual by 1 Jac. 2. 
cap. 17. | 

CUhere a Judgment is 10 two, and one of 
them dies, a &i. Fa. may be ſued out againſt the 
Tertenants of the Deceaſed, and alſo againſt the 
Survivor. 


A rit of Error is the Continuance of the 
Cauſe, and there no Sci. Fa. is required, though 
it depend ſeven Years or more ; becauſe pending 
the Writ of Error the Plaintiff's Hands were tied 
ap from ſuing out of an Execution. 

Ik one doth not proceed upon a Writ of Sci. Fa. 
within a Year and a Day after it was taken out, 
he cannot after that Time proceed upon that Writ, 
but muſt ſue out a new Sei. Ea. for the old Writ 
is diſcontinued ;- and ſo it was adjudged #emypore 


Tac. 2. 


here Bail is put in to an Action brought in 
this Court (except thoſe taken by Commiſſioners 
in the Country, which may be ſued in Midaleſex: 


or Country where taken. Lutw. 1287.) the Sci Fe. againſt them mult 
always be ſued out into Middleſex, becauſe all Bails to Actions are ſup- 


Where upon a Recog- 


. Pizance upon a Writ of 


Error, 


- . ; 


poſed to be taken in Court, which is in Mzddleſex ; 
But in caſe of a Recognizance entred into by Bail 
upon a Writ of Error, if it be entred ta be taken 

NO eee, at 


in 2 Judge's Chamber in Landon, then the Sei. EA. to be ſued out 


thereupon, muſt be ſued out in London, becauſe there the Recogni- 
zance whereupon it iſſues out was taken. | 0 


- 


The Court will not I upon a Motion quaſh =The Court wilt got 
4 Hi. Fa. againſt the Bail, ecauſe there is not any upon Motion quaſh a 


| | : Sci. Fa, againſt il 
(a. Sa. ſued out, returned and filed, but the Par ty for wank 6 . 85 rt 


ay plead it if he pleaſes, and it will be a good will put the Party to 
70 Paris. 30. C. a, N M | 8 plead ir. - | 

A. and B. were Bail jointly and ſeverally for C. Two bound jointly 
The Plaintiff in the Action ſued out a Si. Fa. joint- — 22 be. ; 
ly againſt them, and had Execution adjudged,and and had Judgment s 
then died; and then B. one of the Bail died, and £#inft chem, and died. 
the Plaintiff's Executor fued out a Sri. Fa. againſt One of the Bail died, 
the Executor of B. without taking any Notice of -andthe Plaintiff's Execu- 
A. And the Defendant demurred, becauſe the Plain- wing“ pour 7 50. Fe. 
ifs Teſtator had determined his Election to take withour mentioning the 
this as in a joint Lien. Curia. The Plaintiff has by ober Bail. 


the Sei. Fa, determined his Election to make the ce F Eoin park de. 


. 2 2 termined his Election to 
Recognizance joint. P aſch. 34 Car, 2. B. R. make this Recognizance 
| | | joint. 

Jf an Adminiſtrator obtains a Judgment for a Wbere an Adminiſtra- 

Debt due to the Inteſtate by Default or Confeſſion, 5er 7 leben may have 

1 | 3 a Sci. Fa. upon a Judg- 

and the Adminiſtrator doth afterwards die inteſtate, ment recovered by the 

and Letters of Adminiſtration are granted to one firſt Admiviitrator, and 
de bonis non, &c. of him that died firſt inteſtate:: 


This Adminiſtrator cannot have a Sci. Fa. to revive 


the Judgment obtained by the firſt Adminiſtrator of the firſt Inteſtate, 
but he muſt bring a new Action to recover that Debt; for he is no ways 
Party or Privy to the firſt Judgment, but a meer Stranger to it: But 
if the Kecovery were by Verdict, he may now b 
17 Car. 2. cap. 8. have a Ki. Fa. upon it. Note, This “ Far. 2. tap. 8. 
Act was temporary, but made perpetual by 1 Fac. 2. | 
cap. 17. _ * 

"In a Hi. Fa. againſt Bail the Plaintiff (aid in-his Ne. Ce. ſecundum 
Writ, Quare Executionem non, Oc. ſecundum formam non © ef * 
&effedum recuperationis, inſtead of recogmitionis ; nitimis. 
and it was held to be good enough notwithſtand- EG anda 
ing, becauſe the Recognizance not being in a Sum 1 
certain as it is in the Common Pleas, but only what 
ſhall be recovered, it is well enough to ſay, Secundum formam & effec- 
tum recuperationis prædidtæœ. Hill. 1 W. B. R. 

A Li. Fa. Quare dampna alſideri non debent was ure dompna affideri 


ſued out againſt an Adminiſtrator upon an inter- 8 _ 


locutory Judgment againſt the Inteſtate, by Vertue 8 & 9W. 3.c. 10 


where the Defendant 
of the new Statute move. © O 9 H. cap. 10. For Jie after che interlorn- 
preventing of vexatious Suits, Oc. The Adminiſtra- tory Judgment. 


trix to this Sei. Fa. pleads Judgments recovered de W-3.c. 19. 
againſt her upon Bonds entred into by her Inte- 1 
ſtate ; and this was upon a Demurrer adjudged no No Pie, and why. 
Plea, Decauſe the Act doth not allow Executors or 


Ve. 2.] | 6N | Admini- 


1 
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Adminiſtrators to ſay any Thing in Bar of the Ad ion, more than 
the Teſtator or Inteſtate could have ſaid, if living, which was only 
in Arreſt of Judgment ; but here he ſhall not be chargeable with 


Cotta. Jn all Suits upon a Sci. Fe. and Prohibitions, the 


| Where pon 8 84, Plaintiff obtaining of Judgment, or Award of Exe. 


vis Colts, © + - cution after Plea pleaded, or Demurrer joined, 
s & 9 UW. cap. 10. ſhall have his Coſts: So where the Plaiatiff is non. 
Sed. g. ſuited or diſcontinues, or a Verdict be found 


againſt him. 8 © 9 V. cap. 10. Kd. 3. 
| Seaman, See (Wages. 


| Secondary. 
30 1 


Þis is an Officer who is ſecond 0? next to 


Who the Secondary is. F the Chief Officer; as the Secondary 
| | of the Fine-Dffice,” Secondary of the 


| Compter; who is next to the Sheriff of 

London in each of the two Compters. Secondary of the Office of the 
Puy Seal, Anno x Ed. 4. cap. 1. Secondaries of the Pipe, two: 
- won to the Remembyzancer, who are two Dfficers in the Ct- 
chequer. p | 


| Where he ſhall retun here the Secondary ſhall return a Jury, and 
Jury. where not. See Title Jury. 


Second Deliverance, See Replevin, 


3 45 1 Sellin. 


„ =» 


wp ky ken #7 
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. 


2. 


the Tenure is traverſable. 


* e 


0567) 


SOieilin. 
— -Abowy. 4 Replevin, 


enure. 


| Homage. L 


Co. Litr. 152. b. 


Where the Seiſin in an Avowry is traverſable, 


and not the Tenure. 9 Rep, 34. 4. b. and where 


9 Rep. 35. 4. 
In caſe of Seiſin of more Rent than there ought 


to be, ſhall bind in an Avowry, but not in a Ne 


mjuſte vexes, Ceſſavit, Aſſize, Reſcous, or Treſpaſs ; 
for the Tenure, and not the Seiſin, ſhall be traver- 
led. 9 Rep. 34. 4. | 
Where the Lord alledges Seiſin by the Hands of 
the Plaintiff, or- any other in Replevin, as by the 
Hands of his very Tenant, che Plaintiff may plead 
that the Lord was never ſeiſed by the Hands, Cc. 
9 Rep. 35. 4. 29 
Where the Plaintiff agrees with the Avowant in 
Services, and varies in the Quantity of Land, the 
Traverſe ought to be, abſque hoc that he held odo 
& forma, or with a tantum. 9 Rep. 35. b. | 
Seiſin of Rent or Suit, or other Annual Ser- 
vice, is a ſufficient Seifin of Homage, Fealty, Re- 
lief, Heriot-Service, or ſuch caſual Services, which 
perchance may not happen in forty, ſixty or ſeven- 
ty Years. 4 Rep. 8. b. 9. 4. thus . 
Seilin of one annual Service is not Seiſin of ano- 
ther annual Service; as if there be Lord and Te- 
nant by Fealty, 10 4. Rent, and three Days Work 


we TY 
See], Kealtp. ; Statute of Limi 
| 


Qin fgnities in the Common Law, Poſreſſion 


tations. 


Seiſin, what. 


Wbere in an Avowry, 
the Seiſin, and not Te- 
nure, is traverſable, and 
where the Tenure. 

In caſe of Seiſin of 
more Rear chan due. 


Tenure and not Seiſin 
travetſable. f 


The Plaintiff may 
p'ead, that the Lord 
was never ſeiſed per ma- 
nus, Te. 


Where the Traverſe 
is to be with a mode & 
forms. 


What is a ſufficient 
Seilin of Homage, Fe- 
alty, Relief, Heriot- 
Service, Cc. 


Seiſin of one Annual 
Service is not Seilin of 
another. 


by the Year. Seiſin of the Rent is no Seiſin of the Work-Days, nor 
Seifin of the Rent is no Seiſin of the Suit of Court which is annual. 


4 Rep. 9 a. 


Note, 


508 I Seilin. 5 5 


What Seiſins theſe are Mote, Theſe are to be intended only Se iſins in 
to be intended. Law, which is ſufficient to avow upon, although 
the Lord, nor any one under whom he claims, 


1 


___..C.0.,..-.-., have-had Seiſin within fixty Years. 4 Rep. 12. 4. But 
3 Ae as to the bringing of an Aſſize, actual Seiſin is re. 
quiſite, and not a Seiſin in Law. 4 Rep. 9. 4. 
Where the Sciin is The sSeiſin is not traverſable, but the Tenure 
Tas ealy. * bot the only, in a Writ of Eſcheat, Ceſavit, or Reſcoui, 
| LRIES- 


Upon what Seiſins | Dy: 
| Writs of Right may be By the Statute of 32 H. 8. c. 2. it is enacted 
brought. So allo, 0 | - , 
32 N. 8. Cap. 2. * 


Firſt, That no Perſon ſhall have a Writ of Right of the Seiſin of 
his Anceſtor, except Seiſin was had within ſixty Years before the Teſt 


of the Writ. ; 3 
: | - Secondly, M02 any Writ of Mort d' Aunceſtor, Aiel 
oof Karte, Je Df. Colinage, or Entry ſur Diſciſen, unleſs within fift 
a Years. | 


Thirdly, Noz any Action of his own Seiſin or Poſſeſſion, except 
within thirty Years. | i i il of 


Avowry, Conuſance. Pourthly, Noz any Avowry or Conuſance for 
1 Ls. ; any Rent, Suit or Service, except Seiſin be had 
within fifty Years after ſuch Avowry. 4 Rep. 10. a, 

Note, Though it is in the printed Statute-Book (fifty) yet it appears 


by all. the Caſes which-have been upon it ſince, it ſhould be only (forty) 


Years. See Co. Litt. 268. ö. 8 Rep. 65. 4. &c. - 


Where a Warden of Ik the Warden that now is of a College was 
1 "thirty ever ſeiſed, he ought to count upom a Seiſin within 
Years, and where with- thirty Years ; but upon the Seiſin of his Predeceſ- 
in ſixty. -  - for he ought to count of a Seiſin within ſixty Years, 
TI as another common Perſon muſt. 4 Leon. Caſe 277. 
When Writs of kor- TUrits of Formedon in Diſcender, in Reverter 
medon in Bilcencer, = and Remainder, muſt be brought within twenty 
to be brought. Years, by the Statute of Limitations. 21 Jac. c. 16. 
1 The Profits of all and every Part of the Land are 
The Profits of the the Eſplees of the Land, and prove the Seiſin of 
Land are the Eſplees. the whole Land. Vaugb. 255. 9 300 
How a Seiſin muſt be here the Defendant alledges a Seiſin in one 
pleaded, and when tra- Under whom he claims, the Plaintiff cannot alledge 
verſed. Seiſin in another from whom he claims, before the 
OR 5 Seiſin of, Ce. without traverſing, confeſſing or 
avoiding of the Seiſin alledged by the Defendant. Cro. Eliz. 30. pl. 3. 
See Aleyn 32, 33. | | | 


Servant, See aller and Servant. 
2 | \ | | | Se ons; 
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Pe Juſtices of the Peace muſt make their. When the four ſeve⸗ 
Seſſions four Times in the Year, viz. The — _ 
_ firſt Week after the Feaſt of St. Michael; 2 V. 5. tap. 4. 
the firſt Week after the Feaſt of Epiphany an; 

the firſt Week after the Feaſt of Eaſter, and the firſt Week after the 


Tranſlation of St. Thomas the Martyr. 


; Settlement of the Pooz. 


dec ſeveral late Statutes ne in this Matter, Several late Scatujes 
is, A Statute made 43 Eliz. cap. 2. Aſs oor thn Fave, 
* the her made 3:4 VV. & M. cap. 17. And 43 Eltz. tap. 2 
. another made 8 & 9 V. cap. 30. Another 3 K 3. L 1 
9 & 10 IV. cap. 11. See alſo more of this Mat- 99 WU. Gar, 
— in  Nelſox's Ng, of Peace, 1 from 371, to 3 IPL A 
Mone have hired in a Pariſh a Dwellmg-houſe | 
of 10 J. per Aurum Rent, and be ſettled To det on ets «uae 
Houſe but a ſmall Time, yet this is ſuch a Settle- | 25 
ment in the Pariſh where the Houſe is, that the juſtices of the Peace 


have no Power to make an Order to remove the Party ſettled, out of 


the Pariſh wherein he was ſo ſettled ; except the Party ſo ſettled be 
lame or blind, or likely to be ſuddenly chargeable to the Pariſh where 


be was ſo ſettled. Mech. 11 Nov. US B. S. 
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ud {Bail and Bait: Bond. Habs — 
Eſcape. - ö Pvligacions. 

Falle Jmpziſonment. ! Partition. n 


| jury. 


Sheriff is an ancient Officer, and a Mini. 
ſter of the King's Courts of Law and Ju: 
ſtice; and is to attend at thoſe Courts, 
any execute their Pꝛocels, and wake due 

Beturns thereof, Be hath alſo a Court of his own, which ls calico the 

Sheriff's Court. 


Ip One 8 In Trials at the Bar the Court doth uſually or- 
end the Secondery 10 der the Sheriff to attend the Secondary of the Of. 
return a Jury for Trials fice, with his Book of Freeholders of the County 
a Jar. where the Land in Queſtion doth lie, that an in- 

different Jury may be ſtruck by the Secondary i in 
the Preſence of the Attorneys on bath Sides, and afterwards returned 
by the Sheriff. Mich. 22 Car. B. R. 

8 A Sheriff is not bound to return a Writ dire@- 
wit till n ed unto him, except the Party whom the. Wꝛiit 
ders him his Fees. doth concern, do tender him his Fees for the exc- 

cdeuting of it; that is, in ſuch Caſes where he is al- 
13 Fees. Mich. 22 Car. B. R. Tauer Qu. de ceo. For the very Words 
of the Writs do enjoyn the Sheriff to make a Return of them. (Mich. 
22 Car. B. R.) So that it ſeems he is to return them, whether the 
Parties concerned do call on him or not; and if he be not paid bis 
Fees, where he is allowed to take them, he may recover them by an 


Action. 

* * 4 Sheriff out of his Office cannot be fined by 
fice he cannot be fined, the Court, becauſe he ceaſeth to be an Officer of 
and how to proceed then the Court ; but a Tipſtaff may be ſent for him, to 
* lim. bring him i in to anſwer a Miſdemeanor committed 


A Sheriff, what. 


by him when he was in his Office; alſo the Pro- 


ceſa which the Law allows againſt him when he is out of his Office, 1s 
a Diſtringas nuper Vic and _— after Diſtringas until he doth ap- 


Pear. 22 Car. B. R. 
4 1 cübete 
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Sheriff and Under ⸗Sherilf. 


t . erregen mog g. ne. 
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Sheriff and Under- Sheriff. . 
UUhere a Sheriff takes a Bail-bond warranted by Baibbond taken by 
the Statute of H. 6. of two Men of viſible — Bs — 
Eſtates in the County at the Time of the taking be mall be excuſed, 
thereof, and afterwards they become inſolvent, | 

yet the Sheriff ſhall be excuſed ; for he is obliged to let to Bail upon 
good Security, and this Security at the taking thereof (though it proved 
inſolvent afterwards) was Security. | 


The Under-Sherift ought always to have his Deputy of the Under. 
Deputy to be attendant in Court, to receive and — in vt always * 
execute their Commands, and to give account to 1 
the Court of Buſineſſes which may fall out concerning the Sheriff an 
his Office ʒ and he ought to file a VWarrant of Attorney for his Hich.Sberit 
in every one of the Courts at Weſtminſter-Hall by an Attorney of each 
Court, otherwiſe. an Action upon the Statute lies againſt his High- 
Sheriff for ſuch Neglect. Hill. 21 Car. B. R. j Some | 

Both the Sheriffs of the City of London are in Both the Sheriffs of 
Law but one Sheriff of Middleſex ; and all Pro- gef wr oa _ 
ceſſes are directed to them as one Sheriff, and all 
Bail-bonds entred into to them, and ſued by them, are all centred into; 
and ſued as if entred into to one Sheriff, and ſued by one Sheriff 
11 Feb. Hill. 1650. B. S. 


Every Sheriff onght to anſwer fer the Miſde- Muſt aer for the 


meanors of his Bailiffs. (Trin. 1651. B. S) For gn. of his 


they are bis Servants, and ought to be under his 4 
Covernment; and he uſually takes Security for their faithful and juſt 
performance of their Duties in their Places. | 5 
Al Hundreds that were not granted in Fee by the , Hundreds not granted 
Crown, before the Time of Ed. 3. are joined to 1 LP 
the Office of the Sheriffs. Raym. 361, 362, G. Sheriff. 
Ma Sheriff omits the returning of any Action a- 
gainſt a Priſoner charged with ſuch Action in his the Calody of « Sheri 
Cuſtody, when ſuch Priſoner brings his Habeas Cor- Þ:ings e corpen, 
pus to turn himſelf over to the King's Bench, this wars, + — — 4 
is an Eſcape in the Priſoner as to the Action omit- turned, it is an, Eſcape 
ted to be returned, and the Sheriff ſhall be anſwer- that Adion. 
able for it. 0 ri A ; x bg 
All Under-Sherifts, before they exerciſe their  Under-Sheriff, Clerks, 
Office, ſhall before the Juſtices of the Circuit, or Tibberties et of 
one of them, or Cuſfos Rotulorum, or two Juſtices Oaths ja the Statute of 
of the Peace, one being of the Quorum, for the 27 Sitz. cap. 12. 
County where he ſhall be Under-Sheriff, take the | 
Oath of Supremacy, as alſo the Oath of an Under-Sherift mentioned 
in the faid Statute for an Under-Sheriff to take: So alſo Bailiffs of 
Franchiſes, Sheriffs Clerks and Deputies ſhall take . penal, : 
the aforeſaid Oaths upon Pain of forfeiting 4b J. 
one Moiety to the King, the other to the Informer, How to be recovered 
by Action of Debt, Se. in any of his Majeſty's nd lied. 
Cott of Record. And it is further enacted, That 


the Juſtices of Aſſize, and Juſtices of the Peace in open Seſſions, ſhall | 
have Power to hear and determine the Defaults done contrary to this 


Act 
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512 Sheriff and Under⸗ Sheriff. 

Act, as well by Preſentment and Information, as Indictment ; and upon 
Conviction to award Execution, to levy the Forfeitures by Fi. Fa. At- 
tachment; Capias or Exigent. I an js n. 3; 
5 TCibe Sheriff in his own Perſon ought to hold 

Nr S pi.i0 Plea of a Jaſticies, and if he deputes another to do 
Jeſis. it, it is void. 2 Leon. Caſe 266. | 
Tf an Under-cheriff imbezils a Writ, ea inte. 

40 Under-Sheriff for a Frome to delay the Plaintiff in Execution of his 


An Aion lies againft 


| Tort in his Office. Writ,or did not return it, theſe are Torts for which 
aan Action lies againſt -him:.Cro, El. 175. pl. 1. 
be Sberitr is the of, The Sheriff is the proper Officer of the Court, 


ficer- of the Cour, nd and ſhall anſwer for the Defaults and Neglects of 
hell anſwer for-bis Un. his [Inder-Sheriff, Latch 187. i | 
der- Sheriff. | | by 55 ay” 
He cannot tak: Ad Che Sheriff ſhall not take the Advantage to let 2 
— a+ o Perfon taken by an erroneous Proceſs: to eſcape ; 
ous Proceſs; but that but he ſhall be excuſed by reaſon thereof in Falſe 
— excuſe him in Treſ- Impriſonment, for he is not to examine it, but to 
i do his Duty as he is commanded. See Cro. Jac. 3. 
144131 9 pl. 2. Cro. Jac. 289. a | 
Sheriffs ſhall have the Every Sheriff within every County of this Realm 
i ry Ao Gols ia hall have the Cuſtody, Rule, Keeping and Charge 
19. 7. cap. 10. of every of the King's Common Gaols in the Coun. 
ty where he is Sheriff, except the Marſbalſea and 
Nut !. King's Bench Priſon in Surrey. © 103 
That no Under-Sheriff By the Statute of 23 H. 6. cap. 8. it is enadted, 
— an) 1 That no under- Sheriff or Sheriffs Clerk ſhall abide 
one Year, in the Office over one Year (except the Under-She- 
23 H. 6. ran. r e, riffs and other Officers within the City of Londen) 
PPE. enen upon the Forfeiture of 200 J. yearly, as he occu- 


pieth the ſame contrary to this Statute, and that any Pardon for that 


Offence ſhall be Re. i 1 RED Mod a k 
We RN 08 Sheriff of London and Mzddleſex ſhall accept, 
* NN dhe demand, take or receive of their Under-Sheriff, tl 
Under-Sh:riff's Place rectly or indirectly, or any in Truſt for them, any 
| without Fee or Reward. Sum of Money, Gratuity or Preſent whatſoever, 

© for his Place of Under-Sheriff, nor be at any Ex- 
pence or Charge in Relation thereunto, which hath been uſnally paid 
by the High- Sheriff, except the Rewards given by this or any other 
Act for the apprehending of Highway-men, Clippers, Coiners, and 
| Houſe-breakers, and the Fees of paſſing the High- Sheriffs Accounts in 


the Exchequer. 


r\ , 


GTA” CARER „ By an Act made 21 Fac. 1. cap. 5. entituled, 4 
NI. 14 Ad that Sheriffs, their 595 FORE and Admi- 
accounting. niſtrators having a Quietus eſt, ſhall be abſolutely diſ- 
| 21 Tac. 1. cap. F. charged of all their Accounts. Wit! 775 | 
The Tran, of ating The Officer who vexeth the Sheriff contrary to 
6846 14 Car. 2. rap. 21. this Act, ſhall forfeit to the Party grieved 40/. 
27 d0o be recovered with Coſts and Damages. 80 
4 | e 
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Sheriff and Under⸗ Sher if. 


The Sheriff muſt within two Months after hie 


receives his Patent, appoint and proclaim in the 
Shire-Town four Deputies at the leaſt dwelling not 
above twelve Miles one from the other, who are 
to make Replevins, as himſelf may do, upon For- 


feiture of 5 J. See what Oaths they are to take ante 


in this Title, and 27 Eliz. cap. 12. upon the For- 
feiture of 40 J. | e 

The Sheriff muſt give a Kalendar of all his Pri- 
ſoners to the Juſtices of Gaol-Delivery, upon Pe- 
nalty of 5. So alſo muſt other Perſons having Pri- 
ſoners in their Cuſtody. ; 


No Sheriff ſhall while Sheriff be a Juſtice of the 
Peace in the ſame County where he is Sheriff. 


By an Act made in the fourth and fifth Vear of 
Queen Anne, For the Amendment of the Law; which 


ſee in Title Obligation, how to ſue a Bail-bond in 


the Plaintiff's own Name. | 

Jn Debt upon a Sheriff's Bond, the Defendant 
(the Bail) pleads, That he had not any Thing with- 
in the County, and ſo the Bond was void by 23 
H. 6. cap. 19. 


The Plaintiff demurred, and had 


PET 313 
He muſt within two 
Months from theReceipt 
of his Patent make at the 
leaſt four Deputies to 


make Replevins. 
1 & 2 IP. & M. cap. 12. 


, Their Oaths and 
Forf iture for not taking 
of them. 

27 Sliz. tap. 12. 


Sheriff, muſt give tb 
the Juſtices of Goal Oe. 
livery a Kalendar of 
their Priſonets. 


3 9. 7. cap. 3. 
Not to be Sheriff and 


Juſtice at one Time. 
1 M. tap. 8. 


Plaintiffs may ſue 
Bail-honds in their own 
Names, 


4& 5 dnne. 


No Plea for the Bail 
to ſay, He had nor any 
Thing in the County. 

23 V. 6. cap. 10, 


Judgment, becauſe the Statute is only a Direction to the Sheriff. Irin. 


3 

Ik the Sheriff takes Bail for the Appearance of 
ſuch Perſons as are not to be bailed, by 23 H. 6. 
cap. 10. and returns a Ceps Corpus; although the 
Party doth not appear, an Action lies not againſt 


How to proceed ag4inſt 
the Sheriff, if the Party 
doth not appear. 

23 9. 6. tap. 10. 


the Sheriff for a falſe Return, but the Plaintiff muſt proceed againſt 


the Sheriff by Amercements. 

An Under-Sheriff ſells the Goods of a poor De- 
tendant for 22/. they being worth 80 J. and it ap- 
peared to the Court that he had procured the Goods 


Very foul PraQice in 
an Under-Sheriff, how 
puniſhable. 


to be appraiſed at an Under - value, pretending that it would be better 
for the poor Man; then he delivered them to the Plaintiff for the ſaid 
Sum; this is Oppreſſion, and indictable; and he was ordered to at- 


tend the Court. Cro. Jac. 426. pl. 12. | 

The Sheriff may bring Trover for Goods which 
he hath taken in Execution, and afterwards they 
are taken away from him. 1 Lev. 280. 

So alſo he may bring Treſpaſs Vi & Armis for 
taking of his Goods. Cro. Eliz. 639. pl. 39. 

A Sheriff cannot retain in his own Hands his 
Fees upon levying of Goods upon a Fi. Fa, but 
70 to bring his Action for them. Mich. 34 Car. 2. 


Lol. 2. 6 P 


The Sheriff may bring 
T rover tor Goods taken 
by him in Execution, 


So alſo may bring 


Treſpals. 


| Sheriff cannot detain 
for his fees, but muſt 


bring his Action. 


The 
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714 Sheriff and Under⸗Shtrifk. 


, The Sheriff onght noe The Sheriff hath no Power to receive the Mo- 
to receive the Money of ney of the Defendant upon a Ca. Sa. Lutw. 587, 


2 e $88, 589. becauſe the Ca. Sa. requires only to "il 
a | the Body of the Defendant at the Return of the 
Writ ; but upon a Fi. Fa. he may 'feceive the Money, aud the De- 
fendant may plead Pay ment to him. 2 Lev. 26. But if the Plaintiff 
will accept it of him upon a Ca. Sa. it is good. 5 Rep. 89. 6. 
A A Bond taken by a Sheriff for the Payment of 
2 on a E. Fa. he Money in Court at the Return of a H. Fa. is not 
ay. > = 8 72 | 
23 P. 6. tap. 10. void by the Statute of 23 H. 6. cap. 10. 10 Nep. 99. 
e en | 8 5 
The Sheriff may take A Sheriff may take an Appearance Bond with 
vil hot Fursties. one or more Sureties, nay, he may Jet him go 
| without Sureties ; for the Bond concerns not the 
Plaintiff, it being only for the Sheriffs Indempnity. Cro. Eliz. 809. 
pl. 11. | OB | A 
pf 8 What Bonds a Sheriff may take, and what are 
„ made void by 23 l. 6. eq 10. with a full Expla- 
23 . 6. tap. 10, nation of all the Parts of that Statute. See 10 Re, 
from 99. b. to 102. 4. | Ny 
, The Sheriff may © (ben a Houſe is recovered, the Sheriff may 
Poll ln. break open the Houſe to give Poſſeſſion or Seiſin to 
| the Defendant or Demandant, upon Writs for that 
Purpoſe to him directed. 5 Rep. 91. 6. | 
The Sheriffmay juli Where a Sheriffs Bailiff enters into an Houſe to 
fie breaking open of execute a Fi. Fa, the Doors being open, if the 
Doors to reſcue Lis Party ſhuts and locks the Doors upon them, the 
* Sheriff may break open the Doors to reſcue his 
Bailiff and make Execution, and the Court will 


grant an Attachment for the Good Behaviour againſt the Aggreſſor. 
Cro. Fac. 556. pl. 20. 
a 4, 3 or Sheriff may break the Houſe if hut, either to take 
Writs where the King is the Party, or make Execution for the King, if he 
Sa h Pn. cannot otherwiſe enter thereinto; but before he 
| breaks it, he ought to fignifie che Cauſe: of his 
coming. and requeſt them to open the Doors. 5 Rep. 92. 4. And what 
T7 a 1 is the Plaintiff, See Title Murder, and Cro, Car. 537. 
Pl. 2. 530, | | | | 
OY In all Caſes where the Doors are open, the She- 
rr may enter, and make Execution for a Subject, 
or Fi. a. either of Body or Goods ; and fo may the Lord to 
diſtrein for Rent or Services. Ib. Cro. Car. 537, 538: 
gut cannct break oven But the Sheriff cannot break open the Doors 
Doors to do it. to execute a Ca. S4. or Fi. Fa. where the Party re- 


fuſes upon Requeſt to open them. 5 Rep. 92. 4.0. 


: Cro. Car. 537, 538. 
n his The Houſe of any Man is his Caſtle, and altho 
may defend it. a Man kills another in his own Defence, or per In- 

fortunium, yet it is Felony, and he ſhall forfeit his 
3 Goods; 
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In all Caſes where the King is a Party, the 
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Sheriff and Under⸗Sherifk. 
Goods; but if Thieves come to rob his Houſe, a © Ole IF 
cervants kill them in Defence of himſelf and oats e Sag by 
5 Rep. 97. 4. b. Cro. Car. 537, $38. | Fo: Mo OG 
: A Man cannot allemble his Friends to go to Mar- Where a Man may 
ret with him to ſecure him from Violence, but to iſtmble bis Friends ia 
ſecure his Houſe he may. - Rep. 2 bis Defence, 155 
A an's Houſe is only for himſelf, Family, and A Man's Houſe is, 
| his Goods, not for a Stranger who flies thither for ao Stegs bimfelt, 
Shelter, or for his Goods, but the Sheriff after Re. 
queſt, may break open the Doors. 5 Rep. 93. 4. d 
When the Court awards a Cepias againſt a Coun- What the Sheriff gr 
teſs, the Sheriff or his Officer may execute it Due, his Officer may do in the 


| Execution of his Office, 
for they are to execute, not to diſpute the Proceſs tr e 


| 

of the Court. 6 Rep. 54. 

| A Sheriff or any Perſon by his Authority, who The pern makin 
| . er k1 

| makes an Arreſt, ought to ſhew at whoſe Sol, and . -Arrett oughe 0 6eS 

out of what Court, and for what Cauſe he arreſts hie Authority, if re- 


— and when returnable. 6 Rep. 54. 4. See Title Ty 
Trelf. | | 

A Bond was taken by a Sheriff's Officer to the whe: 4 ak 
Plaintift, with his Conſent, for the Appearance of of- keller is — 


118 


* ue. at his Suit, and held not to be n Een, 
within the Statute of 23 H. 6. cap. 10. Paſch. 5 W. Bo We i 

1 =» + mores Fei: RAE 

. 'The Statute of 23 H. 6. cap. 10. was pleaded _ In an Action upon a 
. and ſhewed that A. B. was in Execution, and the Pond and, the Scarare 
g Bond was made for his Deliverance. The Plaintiff meat, and not the Dei. 


replied, That at the Time of making of the Bond, veraice, was traverſed, 
A. B. was at large ; abſque hoc that he was then in . 
Prifon ; this Traverſe was held to be naught: For 8 


it ſhonld have been, abſque hoc that it was made pro deliberatione, &c. 
2 Leon. Caſe 136. 


1e | "T IF . 

8 A Bond entred into to the Sheriff, to appear at A Bond to appear or 
the next Quarter-Seſſions to be holden for the the nent Quarrer-Scf- 
ie FR fam 5 Eg T TC. fionsin K. is good, with- 
16 County of K. is good, without ſaying when and our faying when ot 
0 where. 5 V. B. R. | where, 

& A Declaration is brought upon a Bail-bond, and 4 Declaration, and 
7 he doth not ſay, teneri to the Plaintiff, per nomen doth not ſay, pry nomen 
o 


A. B. &. The Defendant craves Oyer of the Con- 4 5, /**., Mw made 
dition, and pleads the Statute of 25 H. 6. cap. 10. wm v 1 
The Plaintiff replies, That the Bond was taken by | 

the Sheriff by the Name of his Office, abſqite hoc that it was taken for 
Eaſe or Favour: And this was held to be a good Replication. 6 V. & M. 
Nn Executor brings an Action againſt a Sheriff An Alion lies againit 
for a falſe Return of a Fi. Fa. in the Teſtator's Life- „eg, kunde, 
time, and ſets forth, That he returned leſs than he "fad 
bad levied ; and after a Verdict, it was moved in 

Arreft of Judgment, That it was a Torf, and woritur cum perſona ; and 
that it is not within the Statute de bonrs aſportatis in vita Teftatoris But 
adjudged, that the Action well lay, and the Plaintiff recovered. Williams 


and 


"1 oF 


16 Sheriff and Under-Sheriff. 


and Cray. Vic. Wilts. Paſcb, 7. V. B. R. So alſo upon a falſe Retum 
upon a Capiar ut lagatum after judgment, tam pro Dozino Rege, quan; pro 


the Plaintiff. Cro. Fac. 53 2. pl. 16. 533. 


upon a Fi. Fs. and dies, 


it is a Duty, and his Money : And adjudged, That it lies upon this Di. 
Executors ſhall de verſity, viz. where a Sheriff is chargeable in hi 
n Life-time for a perſonal Tort or Misfeazance, there 

Acłio moritur cum perſona, But where he 1s charge. 


1 "Sly, not « Tort- able for levying of Money, and not paying of it, 

chargeable as well as himſelf would have been, if living. Cro. Cz: 

539. pl. 3. 540- C18 2008 . 
Chen a new Sheriff is choſen, yet the old She. 


WP. 1 dae i Tiff continues Sheriff of the County until the new 


ſworn. Sheriff is (worn. (Hill. 22 Car. 1. B. R.) For the 
12 E. 4. cap. r. taking of his Oath doth compleat him in his Office; 


22 K.. caps. and before he is ſo compleated, the old Sheriff js 
in Office : For there muſt not be a Vacancy, leſt there be a Failure of 
+ Juſtice for want of a Sheriff. 885 
oy A Man is in Execution in the Cuſtody of the 


. old Sheriffs, but not turned over to the new She. 
chargeable. riffs; he eſcapes ; the old Sheriffs and not the new 


Sheriffs are chargeable. Poph. 85. | | 
When one Sheriff of Ihen one of the Sheriffs of London dies, the 
Londen dies, the other other cannot act, becauſe he is no Sheriff, but muſt 
wait till another be made; for there muſt be two 


Sheriffs of London, which is a City and County, but they both make 
but one Sheriff of Middleſer, which is only a County. Show. Rep. 28g, 
They are ſeveral as to Plaints in their reſpectiye 


8 are ſeveral #579 Courts; but as to Latitats, &c. but one Sheriff. 


Writs. | Ss | | 
Two Sheriffs. one i; Mhere there are two Sheriffs, and one of them 


challenged, the Yenire is Challenged, the Venire ſhall go to the other. 
facias ſhall go to the Show. Rep. 329. 


other. th 
The Sheriff ought to have the Cuſtody of the 


RF, am She ir co Priſoners, and if the old Sheriff refuſes to deliver 
turn over his Priſoners Over the Gaol to the new Sheriff, the Court will 


to the nes. compel him by Rule to do it; becauſe the Cuſtody 
| of the County being committed to the Sheriff by 
the King, thereby alſo the Cuſtody of the Priſoners is committed to 
him. Mich. 8 W. z. B. R. See Rep. 72. Ein 
1 A Fi. Fa. was delivered to the Sheriff at Nine 
geloerag eve Tall ge ic of the Clock, and no Warrant was made upon it; 
the ſame Day, and firſt and at twelve another was delivered, and a War- 
executed, ſhall be good. rant made upon it, and executed the ſame Day, 


: and it was held good, and took Place of the firlt. 
Smalbone verſus Croſs. 9 V. | 


A H. 


3 


Sheriff levies Money upon a Fi. Fa. and dies, 
A Sherif levies Money an Action is brought againſt his Executor for 185 


that is a Duty; and if he dies, his Executors are 


Days ; then came another Fi. 
Warrant was made and executed, and the Plaintiff 


Sheriff and Under ⸗ Sheriff. 2 


g E F4. was delivered to the Sheriff of Len- 
don, who made a Warrant upon it, and delivered 
jt to the Plaintiff, who did _—_ in it for twen 


2. m 
done id it for tasst 


7 


A Wartant u A. 
Fa, mae, and ext ru 


Days, then comes ane 


7 upon which a tber which is executed. 


« 


in the firſt F. Fa. called for a Return of his Writ: But the Court or- 


dered him to give back the Warrant, and then let the Sheriffs return 


what they pleaſe. 9 . 3. 

Jf a Superſedeas come to 2 Sheriff before he hath 
ſeiſed the Goods, he ſhall ſtop ; but after he hath 
ſeiſed, he may go on, and (ell; and if executed in 
Part, he may alfo go on non obſtante the Superſedeas, 
or his Remaval from his Office. 3 Anne B. R. Cre. 
eng 

Mhen the Sheriff ſeiſes the Goods upon a Ei. Fa. 
the Defendant is actually diſcharged, and the She- 
riff is auſwerable for the Value that he hath return- 
ed. 3 Anne B. R. ; | 


Where Goods are in a Sheriff's Hands pro defect 
enptorum, it is not ſuch a Fault as that he ſhould 
forfeit Iſſues: But if he do not (ell between the 


„ 


If;a Saperſedeas comes 


before Seiſure, he muſt 


ſtop : But if he has beun 
to execute, he may finiſh 
Ic. | 


When the Sheriff ſciſes 
the Goods, the Defen- 
dant is actually diſthar- 


ged, and the Sheriff is 


become anſwerable. 


Where the Sheriff 
ſhall forfeit Iſſues for 
not ſelling the Goods. 


Tae and Return of the Dsſtringes,he ſhall then forfeit Iſſues: 3 Anne, 


B. R. g | 
CUhere a Sheriff returns Iſſues, be muſt not re- 
turn the Value of the Crop upon the Ground, but 
only the Value of the Land which it might be leaſed 
it. 3 Leon. Caſe 214. 2 
Jf the Sheriff ſells the Goods upon à Fi. Fa. it 
is a good Sale, though he doth not return his 
Writ. 4 Leon. Caſe 44. A £1 
Apon a Fi. Fa. the Sheriff returns, that he had 
ſciſed Goods of ſuch a Value, ſed non invenit empto- 
res, and then he was diſcharged; whereupon a 
Diſtringas went to the new Sheriff againſt the old 
Sheriff to cauſe him to ſell the Goods. 4 Leon. 
an 
A Sheriff ſeiſes Goods upon a Fi. Fa. and be · 
fore Sale he was diſcharged from his Office, yet he 
may ſell the Goods without a Venditioni exponas. 
Gro, Jac. 73. pl. 2. 3 
By a Statute made 13 & 14 Car. 2. cap. 21. For 
preventing the unneceſſary Charges of Sheriffs, and Eaſe 
in paſſing their Accounts, it is enacted, That no She- 
riff ſhall at any Aſſizes keep any Table for any Per- 
lon reſorting to the Aſſizes. ſave only for his own 


What the Sheriff,uuſt 
return for Iſſues. 


An Execution is good, 
though not returned. 


A Diſftringas ſhall go to 
the new Sheriff, to cauſe 
the old Sheriff to ſell the 
Goods. 


8 Caſe 44+ But upon 
Arreſt upon a Latitat he muſt return it. Cro. Cur. 447. | 


Where the old Sheriff 
may ſell rhe Goods wirh- 


out a Yenditions ex o. 


The AQ for prevent- 
ing of unneceſſary Charge 
of Sheriffs, and for their 
Eaſe in paſliag of their 
Accounts. 

L3 & 14 Tar. 2. t. 21. 


Family and Retinue, nor ſhall make or ſend any Preſent to any Judge 
of Aſſize for his Proviſion, nor give any Gratuity to any of his Offi- 
cers or Servants, nor have more than forty, nor under twenty Livery- 
Men, upon Pain of forfeiting 200 J. There are ſeveral other Mitters 


[Yol. 2.] 6Q 
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Sheriff and  Unter- Sheriff, 


This Act was temporary at firſt;but afterwards made perpetual. I Jac2, 
cap; 17. See the Statute, there are many good Things in it. 


2 i n The Sheriff dies in his Office, and before 2no- 


Office,a Priſpner eſcapes, Wert is ſworn, a Priſoner eſcapes: This is no Eſcape 


be thay be talen agein; to diſcharge the Priſoner ; becapſe u Colo the She- 

riffs Death the Priſoners are all in Cuſtodia Legi, 

until there i is a new Sheriff, and then he may be taken 121 whereſo. 

ever he is found, becauſe: his Eſcape i is no De. from * Plaintiff, 
3 Rep. 72. 

Ni $ooS wy Ebery Perſon who ſhall. aporehend one or more 
by the Sheriff for . Highway«men;- and ſhall proſecute: them till they 
Highway-man taken and are convicted, ſhall have — the Sheriff of the 
GI" County where og Conviction ſhall be, without 

paying of any Fee 40 J. within one Month after 

ſuch Conviaton, and Demand eteof by Certificate under the Judge's 

Hand before whom ſach Conviction was; and if any Diſpute ſhall 

happen, the Judge's Certificate ſhall direct in what 

2 Proportions to be paid; and that the Sheriff in 

485 W. & G. caps. Default of Payment to forfeit double the Sum. 
4 & 5 MV. & M. cap. 8. 


penalty for Non- Pay- 


A Wrir W to 


in it relating to their Accounts. and paſſing of them; which fee there, 


rhe Sheriff who hath a 


Priſoner is bis Cuſtody, 
is a Charge upon him. 


Where a Manis in the Sheriff's Cuſtody by Pro- 


ceſs; and another. Writ is delivered to bin 9 take 


the Body of him in Cuſtody, he is preſently in his 
Cuſtody. in Judgment of Law, althongh not adu- 


ally arreſted, though it is not | properly a Capias, but a Salvo Cuſtodiri 


factas. 


Where an Action lies 
_ che Sub- Vie for a 
ou-feafance. 


ſhall have forExecutions. 
29 Eliz. cap. 4. 


The Proviſo extends 
to Executions out of 
ation-Courts, not 


5 Rep. 89. a... 


Caſe was brought againſt an Under-Sheriff for 
the not returning of a Writ of Summons : And 
adjudged, That it lies as well againſt him as his 
High Sheriff. 1 Leon. Caſe 203, 

Jt was adjudged, That. the Statute of 29 Elz. 
cap. 4. allows a Sheriff 12 d. in the Pound for the 
firſt roo I. and 6 d. in the Pound for every Pound 
where it exceeds 100 J. It was alſo adjudged, That 


the Proviſo in the Statute, that it ſhonld not extend 


— Courts at W*f- to Cities and Corporations, intended only as to 
| udgments in their Courts, not to Executions out 
of the Courts, at eee, Gro Cars 396: 5 34. 287. 
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Imonp is the taking of any Boney, Reward, - \.. 
Gift oz Pyofit, Directly 02 indiredly, fo2 the Simoay, what. 3 

admitting, inſtituting oꝛ inducting of any  _ 
Pe:ſon into any %Benefice with Cure of . . rob 
Souls, Dignity, Pzebend, oz Eccleſiaſtical Living, i 15 
which, if done, every ſuch Pꝛeſentation, Colla- +-- '- / -/ 
tion, Sift, and every Admiſſion, Jnſtitution, In- Makes che B-nckice 
veſtiture and Jnduction thereupon, ſhall de vold and mn. 
the King ſhall collate thereunto foꝛ that one Turn; | 
and the Perſon who ſhall take ſuch Poney, Gift o 5521 
Reward, 92 take any Pꝛomiſe, Bond, 8&c. fo2 the The Penalcy for che 
ſame, ſhall fozfeit and loſe the dovwble Galue cf one 1 
— Mꝛofit of ſuch Benefice. 13 Elis. cap. 6. * Eliz. = 

6. and 31 Eliz. cap. 6. | . 


The Penalty for corruptly reſigning or ex. The Penaley for cor- 
changing of a Benefice with Cure, is the Laſs of gc Lich ss 
double the Value of the Sum, Reward, gc. ſo gi- LEE TR 
2 - one Moiety to the King, the other to the Informer. Tbid. 

Simony may be amongſt Strangers by Compact Simony may be be- 
betwixt ons he priviey Fs | 49K Ms as a 
bent or Patron. Cro. Car. 33. Cro. Fac. 385. pl. 16. ET 
So it is where the Incumbent makes a. ſimonia- Or with the Patron's 

cal Contract with the Friend or Wife of the Patron — 

who knows nothing of it. Cro. Fac. 386. Cro. Jac. 
The Incumbent who is once preſented, admit- The — ſhall 
ted and inſtituted by a ſimoniacal Contract, is diſ- ch fame Benefcg agein 
abled to enjoy that Benefice, although he obtains a 
Preſentation de novo fron the King. Cro. Fac. 385, 386. 

A Man may bind himſelf to refign, and it is 
not unlawful, but may be upon valuable Reaſons Bond fhatt be good. 
without Simony.: As to be obliged to reſign if he Upon taking of ano. 
_ a eee Cro. * Cro. Car. „ * ——— Heng 
Dnz if be be Non-Reſident by the ſpace of ſo _ . y 
many Months. Die. 1 1 - 1 0 Or for Noa-Refideacy. 

D2 to refign upon Requeſt, if the Patron ſhall Or to reſign upon 

e his Son ot Kinſman thereto, when he ſhould Reque for a Lon, Ne. 

of Age capable to take it.1b:d. and Cro. Fac, 274: 


* 


the ſame Benefice again. 


Where a Neſignation- 
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Pl. 2. where the Book ſays, tis good Policy to take ſuch a Bond. 
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1 Co. 180. | : * | 
Mhere A Man agrees/to givea Sum of Money to 


Money fer bim Sho procure him to be preſented to ſuch a Benefice, thi 


procures à Preſentation. is Simony. Cro. Car. 330. pl. 13. 331. 


The Simoniacal Pro- By an Act made at the firſt Seſſion of the Par. 
motion of one eich Iiament 1 . & M. cap. 16. it is enacted, That 
ptejudice another. after the Death of the Party ſimoniacally promoted, 

. & P. Bel. 1. the Offence of Simony ſhall neither by way of 
83 Iitle in Pleading or in Evidence to a fory be al- 
ledged or pleaded to the Prejudice of any other Patron innocent of 
Simony, or of his Clerk, upon Pretence of Lapſe to the Crown, Me. 
tropolitan, or otherwiſe, unleſs the Simoniack or his Patron was con- 
vided of ſuch Offence at the Common Law, or ſome Eccleſiaſtica! 
Court in the Life-time of the Simoniack. 3 
aa ten for good J. All Leaſes made by ſuch Simoniack for valuable 
rice of the Simony, ſhall Conſiderations to any Perſon not having Notice of 


be good. ſuch Simony ſhall be good in Law. 


He 0 a - W 
2 _ See \Treſpais. 
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Sade, b. Ol ander Is the defining or u Pon in bis Repute 
S8 e n dee 


"Irs ie de + The Defendne fad of re hrt nden Th 
* Se are ſhabby Felluns, not worth a Groat ; and they 
joined in this Action. Cen. This Ation will not 

The. Dameges of one Jie becauſe the Damages of one are not the Dama 


ebene. ges of the other. Tris. 34. Ca. A. R. 


"Words which do bn. „ tuo ws which do undervalue or dif ris a Man 
2 10 bis kf rade if his Trade, are actionable: Becanſe in many 
are aionable. Trades Men live upon their Reputation, and if yeu 


you take away his Livelihood, 6 . B. R. 
3 | . Where 


* 


take away that, 


-rahire 4 Man is touch 41 m the Duty: of. his:Of- Words which 8 4 
oe, or in the Courſe of his Life, an- Action lies, Lin: 7 0 ae. or 
2 7 the Words are not: r 

Leon. 8 | 5 

Ma Man ſays, that 3 8 niet A. B. tho? Adion lies for che 
there never was ſuch a Man as A. B. an Action Ne though 
lies. * Leon. Caſe 120. See Title ends. and Cro. F 
l. 569- 

5 Ih an Achon for Nandering of a Fucks, thers-is How it lies for (lan 
no Difference, whether the Words be ſpoken. to f Title. 
the Party or a Stranger x for in both Caſes the 

Plaintiff's Fitle is ſlandered. 2 Lean. Caſe 145. 

It is awful for any Man to ſpeak in Mainte- 
nance of his own Title, but not to countenance 
the Title of a Stranger. Cro. Jac. 164. 

ithoat ſome ſpecial Cauſe ſhe wn, as that he os gala: = Aon 
was in Communication to ſell, or that he was bin- id t . * 
dred in the Sale, or without ſhewing a ſpecial Pre- 
judice, an Action will not lie for flandering of a Title, Cro. Fac. 42 
Cro. Car. 140. pf. 16. 141. 

Slander ought to be expreſt, and not taken by 

Incendment or Implication. Co, Car. 217. pl. 14. 
here Words are ſpoken of the Wife of a Man Where Words are 

who keeps an Ale-houſe, vis. to fay, Thos keepeſt 4 Holten of the * — 

Bawdy-honſe, if it be intended, chete Words ſhall che Aion. TY 

keep the Cuſtomers from coming to his Houſe, the 

Action muſt be brought by the Husband only. Ov. Car. 329. pt. 13. 

Jf a Man ſays that he hath a Title or Eſtate to 
Land, though be hath no Title, no Aion liek. An Aalen lies vor 
Moor, Caſe 558. 2 .. beth © La 

Where the firſt Words are plainly adionable, when he hath none. 
the Effect of them ſhall not be taken away by ſub- How ic ſhould be when 
ſequent ambiguous Words ; for when ſubſequent Words qus- 
Words ſhould qualifie precedent Words, they ought fte precedent: 
to carry in them a ſtrong Intendment, that they were ſpoken in ſuch 
Senſe as was not actionable. Aleyn 31. 

The exhibiting of a . Bill to the King _Where the exhibiting 


is not any Cauſe of Action; for the King is the of a ſcandalous Bill ro 
Head and Fountain of Juſtice, and therefore = _ is aSionable, 
it is lawful for all his Subjects to make their 

Complaints to him : But if a Subject will after the Bill exhibited di- 


vulge the Matter in it to the Diſgrace and Diſcredit of the Perſon in- 


tended, an Action well lies. 3 Leon. Caſe 213. 


Where Wor 
It is no Diſcredit to a Phyſician to ſay that he 2 * {A 


killed one with Phyſick, for it may be without any and where 16, 

Fault in him, for they "miſtake oft-times the Diſ- 

eaſes in their own Bodies, much more' in others ; and apply wrong 
Medicines, which may occaſion the Patient's Death, and yet no Dil> 


174 to chem, unleſs it be ſaid ſcienter & volumarie, Nc. Cro. El. 620, 


Any Mn may ſpeak 
for his own Title, a6t 
for a Stranger's. 


Slander, ought nt 0 
be caken by Implication. 


(pal. 2.] 6 R In 


go | = Slander, . | 
In an Action ſor che Ward Baſtard; how 

Mays word Buſt, | po x the Declaration. Er per Car. Although the Plaine 

« Polibilicy co inheci, tiff hath not a preſent Title (there being: ſome Per. 


ir ks. 455 ſons before him) yet if it appears that he hath but 


2 Poſſibility to laben an Action lies. Co, Jar. 

21 

wy | =O Ben the plaintiff faid, That he i in. 

h n un geren (ended to aſſure Part of his Land upon his Son ;anq 

Afton. | becauſe that he was not in a Communication to 
aſſure or mate Leaſes, but only intended, which 

might be ſecret, the Action did not lie. Co. E 97. N. 3. 
| Fball E. bis Wife fit above my 1 is 4 Beftard. 
, And ſet forth; That he had 200 J. per Anm, and 
per Diſcent, quoram pretext he was ſcandalized ; in 
his Eſtate : Adjudged actionable. 

My Lord es Of- It was ſaid by Holt Chief Juſtice, That he bath 
Gen Attons for known it to be'a ſet Rule, That all Words ſtand 

upon their own: Feet; and he ſaid, That for his 
part, where ever Words did tend to take away a Man's Reputation, 
be would encourage Actions for them; becauſe ſo doing would con- 
tribute to the Preſervation of the Peace. Mod. Caſes 24. 

Aﬀtong of Heep are brought for the Diſcredit 
which I tied ng, and therefore ought to be ad- 
judged roy, to the Credit of the-Perſon of 
whom t poken. Cro. Eliz. 192. 

It 1 not lie "ou the Werd Bawd ; becauſe it 
is within the Juriſdition of the Spiritual Court; 
but for ſaying, Tos keep 4 Baway-houſe, an Aion 
lies, it being indictable. Co. Car. 129. Lo 9. Cre. 

Cr. 261. pl. - 


The Word 
aQicnable. 


A pry pes fo 


A (HH A pat, ns A 


en 4 


Son Aſſault 


TID : 


1 


: I 
by TC) 7! a . AST Q7Y 


0 N Aſſault at a Jufifficatian in an Kan of 


-Afſacle and,” Batterp ; becauſe the Plaintiff dn Aſiok, wher 
made the firft Aſſault, and what the Defen- F b 
dant did was in bis own Dekence. 1 17 
an outrageous Battery cannot be juſtified v chan | 
Sn Aſſantt pleaded ; but if the Battery at firſt was Aeg A. 


but moderate, and afterwards by degrees Comes to 
be outrageons, even to a Maihem, Gare: it may be juſtiſied; becauſe 
it came to be outrageous, not intentionally, but by Accident. 
In an Action Aſſault and Battery, the De- — 9 
fendant's Counſel open the Cauſe, and his Wit- WN 
nefſes are firſt called to prove his Plea. X W 


E piritual Courts. 


vole Courts have Jurisdittion in Sie 
Matrimontal, and fo2 Pꝛobate of Utils 
koꝛ Goods, and granting of Adnüntſtra⸗ 
ttons; and fo? Tithes, where there is no ä 

Modus See fo: their Juris dictions Arciculi Cleri,g E. 2. made at Lincoln; 


What Power theke 


Courts here. 


What Matters belong to the Juriſdi&ion of the 
Spiritual Court, and what not, and where no Pro- 
| hibition lies. See Stat. de CircumſpeFe agatis. 


No Perſon ſhall be cited to appear out of the Dio- 
oeſe where he dwells but in certain Caſes, which ſee 
in the Statute of 23 H. 8. * 9. with the penalty 
for doing of it. 

Where the Spiritual Courts have Conuſance, the 
| Courts of Law ought as well to give Credit to their 
Sentences, as they do to * Judgmeats of the 


Courts of Law. 7 Rep. 43+ 5. 


What Macters belong 
o the Spiritual Court, 
— hat not. 


Stat. 4. n 


ag alice 


No Perſon to be cited 
to anſwer our of is Dio. 
ceſe. | 


23 N. . cas 9+, 


Where the Spiritual 
Courts have Conuſance, 
the Courts of Law credit 
their Sentences. 


ö Mhete 
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' Altho* Spiritual, yet 
. they goon wi 


Where all muſt be 
Spiritual, and where not. 


The Spiritual Court 
hath Conuſance where 
both are Spititual Per- 
ſons. 


Vicar, are Spiritual Perfons, 
folvendum. 1 Leon. 94. Cafs 121. 


«Where the Right of 


Tithes between che Par. 
ſon and 


Actions for Words in 
the SpiritualCourt differ 
from Actions for Words 
at the Common Law. 


Death of the Plaintiff 
or Defendant doth nor 
abate che Libel, but 
there ſhall be a Reviver. 


A Feme may ſue in 

the Spiritual Court for 
Defamation, and her 
Hus band may releaſe the 
Coſts, but not the Suit. 


A Parſon may fue fot 
a Modus in the Spiritual 
Court, but if it be de- 
= x to be. | 

cannot try & 
| Where « Prohibirion 
was denied, where there 
was but one Witneſs. 


afterwards in the Spiritual Conrt they 
a Matter of Temporal Conuſanee, a Prohibition lies, 
5 Rep. 44. 6. 3 


con, all the Cauſe ought 
the Spiritualty be mix d witk the Temporality,ang 


the Spiritual Courts 
bibited. 7 Rep. 44. 4. 6. 


Spiritual Courts. 
Tahere a Cauſe is originally Spiritual, yet it 
Are to try 


There the Spiritual Court ſhall have à Juriſdi. 
to Be Spiritual; but ie 


proceed to try the Temporality, they ſhall be pro. 


The Queſtion was, Whether the Parſon or Vicar 
ſhould have Tithes, &c. The Farmer preſcribed 
to pay a Modus to the Vicar, and a Conſultation 
was granted; becauſe it was triable in the Eccleſia- 
ſtical Court; for both Parties, as well Parſon ag 
and the Modus is not in Queſtion, but ca: 


Where the Right! of Tithes between the Parſon 
and Vicar comes in Queſtion, this is mcerly tria- 
ble in the Spiritual Court, Cro. El. 306. pl. 7. 


* Chhete à Suit is brought for ſaying of Words, 


vel his fimilia, although it is not good at Common 
Law, yet the Spiritual Court uſing that Way, the 


Common Law (hall not controul it. Cro. Jac. 159, 


12. 3 5 | 
By the Civil Law the, Death of the Plaintiff or 


Defendant doth not abate the Libel, but they have a 


Reviver. Go. Ja. 439; pl» 20. 

A Feme _ ſue in the Spiritual Court for Defz- 
mation; but if Coſts be adjudged, the Baron may 
releaſe, but not the Suit; becauſe it is pro Refor- 


matione morum. Cro. Car. 222. pl 9. 


A Parſon may fue in the Spiritual Court for 2 
Modus, but if it be denied, they cannot proceed 
any further ; becauſe they cannot try Matters of 
Preſcription there. Latch 210. 


Apon a Suit for Tithes the Defendant claimed by 
a Leaſe proved bat by one Witneſs, which was 
not allowed: Alſo a Prohibition was denied; for 


there is a Rule in the Regiſter, That where cogwitio principalis is, there 


hibition. 

Words which are 
aTionable ate fuable on · 
Y at Law. 


Courts for Woz 
but a Prohibition may be granted. Cro. Car. 456. 


cogmitio acceſſoriæ neceſſarily follows. Co. Juc. 269. pl. See Title Pro- 


| There ought not to be a Suit in the Spiritual 
Words which are actionable at Law; 


Statute, 


„ 


21 Car. B. R. 25 H. 7. fol. 1. 


"Arts of. | pailiamene and Statutes; 
' [Copyholds. | 

8e e! Costs. 

Parten 


Parliament. 
Nemainder. 


Ets of Parltament 02 Statutes are poli⸗ As of Pailiamint 
tive Laws, which conſiſt of two Partszviz. and Statutes, What. 

_ Df rhe wWo2ds ok the At, and of the | 

© Senſe thereof; and they 00 * to⸗ 


gether, make the Law. 


In the Expoſition of Statutes theſs fout + Thing Four Things to be 
are to be obſerved. | 1 Expoſi- 


3 Mhat was the Common = before the making of the Statute. 


not provide for. 
3- Chat Remedy the Parliament hath provided to cure this Defect 


in N. Common Law. 
4. The true Reaſon of the Remedy. 3 Rep. 7. b. 


be that will take Advantage of a Statute by How to take Advan- 
tage of aStatute in pleads 


pleading it, muſt ſhew in his Pleading that he is a 
within ſome Proviſo of that Statute, if the Statute 
which he pleads be- a particular Statute, and not a general Statute. 


Web A Statute gives 


MUhere a Statute gives a Remedy for any Thing. Ae 


it ſnall be preſumed there was no Remedy before ,,craned there wasnone 


at the Common Law, Raym. 191. before. 
General Words in an AR of patliament do . 
comprehend an Eſtate- tail. Id. 322. nor extend to an Btace- 
| tail!“ 


That tlie Rules to conſtrue Acts of Parliament Rules 3 Sta 


the Common La w. 


are different from the ſtrict Rules of Common tutes diſſet from thoſe of 


* 


Law.. Id. 355, 336. . 
[Pet 2] 6 8 and 


2. (What was the Miſchief and Detect which the Common Law did. 


r 


526 : Statute. 


And relative Words And the relative Words in the Ac of Parlia- 
will make a Thing paſs 


r dad been ci. ment will make a Thing paſs.as well as if it had 
cy preſſed, PI” been particularly expreſſed. - Id. 54, 55. 

4 es pe. . here a Statute gives a Penalty to the King's 
nalty to che Kine : His Majeſty without ſaying his Heirs and Succeſſors, 
Heirs and Succeſſors are yet his Suoceſſor may foe for a Breach in his own 
— Times for the Word King is nomen collecbivum, and 

includes all his Succeſſors, ſor he never dies in re- 

| ſpect of his Politick Capacity. 5 
The Statute of 1 Jar. 1. The Statute of 1 Jac. 1. which concerns Attor- 
2 to ſpecial neys and Solicitors, doth not extend to ſpecial 
| Retainers of Attorneys and Solicitors. (Mich. 23 
Car. B. R.) For that Statute is a general Statute, and not a particular, 
BAS Ik an Iſſue be joined upon a collateral Point ari- 
M1] mo ger ſing in the Pleading, and no Place is alledged 
ing, and no Place al. Whence the Venue may come, this Fault is helped 


ledged for the Venue ro after a Verdict, by the Statute of Jeofailt; but if 


— 11 the Iſſue be not joined upon a collateral Matter, it 


of Jeofails. is not helped by the Statute, if no Place be alledged; 
| for the Statute intended not ſuch extraordinar 
Iſſue joined upon collateral Points to the nn — . 
2 Statute which is made only in Affirmance of 
8 . the Common Law, that is, that doth not enact 
Common Law may be any new Thing, but doth only enact that which 
pleaded as a Statut. vas provided for by the Common Law before the 
Act made, though it did not ſo plainly appear, is 
nevertheleſs a Statute, and may be pleaded as a Statute, although the 
Defendant hath a Plea at the Common Law alſo. (Paſch. 23 Car. B. R.) 
For it enacts nothing contrary to the Common Law, and may there- 
fore well ſtand with it. 8 | 
a abt a: CUhen a Statute is made at a Seſſion, G. held 
ere made st 2 Seſſwa by Prorogation, the moſt brief and ſure Way is 
held by Prorogation. to plea] Quod ad Seſſion. Parliaments, &c. x Lutw. 


140. 
Ane Ik a Statute be made to continue to ſuch a Day, 
1 die and then another Act is made before the Expira- 


1 tion of the firſt, to continue it always, Ge. it is 

all one as if that firſt Act had been perpetual at the firſt. Id. 221. ; 

: Where a Statute ſhall be taken by Equity, ſo 

A 5 by Equiry 4 that an Action ſhall not be barred by the Statute 
not to bar an Action. of Limitations. 21 Jac. 1. cap. 16. Id. 260. 


How ancient Sauces . The ancient Statutes were made upon the Peti- 


were made. tion of the Commons in Parliament unto the 


King; in which Petition was ſet forth that which 
they did defire of the King might be enacted and paſſed, not by Bills 
Prepared, as now they do. Paſch. 23 Car. B. R. 

„ % not rep-ated by . It was held by this Court, 5 Car in Sinns Cale, 
. that the Statute of 1 Maria was repealed by the 
Statute of 1 Eliz. But Quere, For it was doubted 


ö 4 
.4 


by 


8 
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by the Court, whether it be repealed in the who! „or it : 
( ich. 23 Car. B. R.) L Compare the Statutes. „Nn Part Alx. | 


That the Statute of 1 Jae. I. cap. 22. concern -· Stacute of « Jac, 1. 
ing Tanners 1s a general Law. 2 Lautm. 1410, See 1 Tenners is « genetal 
eund. 1548. | W ; | Ki Law, : 


_ Where a Statute ought to be recited in the Writ Wbere to recite a Sea- 


or Count. 14 | go. che Weit GG 
here an Act of Parliament gives an Action to Where a Statute gives 


be brought in any of his Majeſty's Courts of Re- an ARtion in any Court 
cord, this ſhall be intended Courts of Record at beser tbe Courts of 


i 3 Weſtminſter only are in - 

Weſsminfier, and not inferior Courts of Record. tended. _ 

The Miſrecital of a Statute in pleading a Thing Where the Miſrecital 

which doth not concern the Ground of the Action of d Rare in pleading 

which is brought upon the Statute, is helped by of ln. 
the Statute of Jeofasls. (Irin 1650. B. S.) See be- 


fore Title Pleadings, and ſee Renn. 19 1. Miſrecital of a Statute viti- 
tes the Count. | | | 


There is a Difference when the Action or Infor- Difference when the 
mation is grounded on an AQ of Parliament, and 1 — —— 
. the Concluſion is contra formam Statuti pred, There ; * * 


contra formam, 
the Action or Information is nat good if the Sta- 9977. formem Statuti in 


tute be 8 ; but if r be comtrs d, &. 
ormam Statuti in hujuſmodi caſu edit. &. proviſ. there it may be 
83 the Miſrecital. Ia. * 5 y good 


Uhere an Action is brought upon a general Sta- Where en Action is 
tute, the Plaintiff need not in a Declaration ſet 26-1. mpg 1 2 
forth the Statute at large, but only to ſet forth a not fer it forch 
Breach made by the Defendant, and then conclude 
contra for mam Statuti in hujuſmods caſu edit. G. proviſ. without ſaying 
when or where the Statute was made. 

Although a Penal Statute ſhall not be extended Penal Starure not er- 
to Equity in the Expoſition of it, yet it ſhall be ſo £294 to Equity, bur 


4 ſhall be expounded ac- 
expounded, that the trne Intent and Meaning of it cording to the erg 


may be known. (Mich. 1650 B. S) For if the Meaning of it. 
former ſhould be, the Expoſition would be too 
large and arbitrary ; and if the latter ſhould not be, the Expoſition 


would be too narrow, and would extenuate the Force of the Statute, 
and hinder the true Intent and Meaning thereof, 


Jn the Conſtruction of Statutes the Reaſon of The Reaſon of the 
the Common Law gives great Light, and the 1 en 
Judges as much as may be follow the Rule thereof. on of a Statute. 

2 ins. 301. | | 

chere a Miſchief is to be remedied by a Sta- _ How 70 . 
tute, the Remedy in the Expoſition of the Statute wars to romegy 
is to be applied according as the Miſchief doth re- e 
quire. 2 — Caſe 114. 


” 


£ 


" , 
- 


Lo I 7 0 


Judges 


. Judges have always expounded general Statutes, 
RRM according to the Rule of the Common Law foung. 

„ add upon the Perfection of Reaſon. 3 Rep. 13. . 
. 8 conſtrue a here an Act of Parliament is dubious, long 
Illſage is a juſt Medium to expound it by; and the 
Meaning of Things ſpoken: and written, muſt” be as hath been con- 
ſtantly received by common Acceptation. Vaugh. 169. re NS > 

95 But where Uſage is againſt the obvious Mean. 

. eiu were 28 ing of an Act, by rhe vulgar and common Accep. ) 

of the Ak. tation of Words, then it is rather an Oppreſſion, / 

2 than an Expoſition of the Act. Vargh, 18 


= | '528 Statute. 


„ wu +. ww 5% 


How it is when an Then an Act of Parliament alters the Common 
pes alters the Comm? Law, the Meaning ſhall not be ſtrained beyond c 
' the Words, except in Caſes of publick Utility, ( 
when the End of the Act appears to be larger than the Words them. n 
Lr 2r 950767 202-0009 TOTuone F554 t 
How it i where be . hen the Words of a'Statute extend not to an : 
Words extend not co an INCOnVenience.rarely happening, but doth to thoſe i 
Inconvenience rarely which often happen, it is good Reaſon not to ſtrain n 
happening. the Words farther than they will reach, by ſaying, f 
| | That it is Caſus omiſſus, and that the Law intended 5 
que frequentius accidumt. Vaugh. 33. $ 
But where the Words do extend to an Inconvenience ſeldom hap- 
pening, there it ſhall extend to it, as well as if it happens more fle- a: 
quently, - id. . nn Ads un Fran at ede p 
1 3 A Act of Parliament which generally probibits R 
; the King a Power ta dif. 2 Thing upon a Penalty which is popular, or on- m 
ö penſe with an AQ of ly given to the King, may be inconvenient to di- 
„ vers particular Perſons, in reſpect of Perſon, Time, 
Place, &c. For this Cauſe the Law hath given St 
Power to the King to diſpenſe. Vaugb. 347. of 
1 Statutes which are made to puniſh great Offen- 
ures, and wbt nos ders, and to give Increaſe of Puniſhments beyond St: 
| the Puniſhment of the Common Law, are Penal, ur 
and ſhall not be extended ta Equity: But the Words may be con- 
ſtrued -beneficially, according to the Intent of the Makers; but Things is 
out of the Words, ſhall not be taken by Equity. Partridge againſt is 
Strange. 1 Plow, 86. 6. Nel dei . | ſh: 
Wien Stich a It is a Rule in Law, That whereſoever a Writ 
introduce a new au. doth recite a Statute, there the Statute doth intro- Th 
} | duce a new Law. 2 Inſt. 1117. off 
an bn. kes general, Some Statutes'are general, and ſome are ſpecial: ag: 
why fo cal. They are called general from the Genut, and ſpe- lie 
cial from the Species. Now as for Inſtance, the bre 
whole Spiritualty is the Genus; but a Biſhop, Dean and Chapter, Gr. cat 
is the Species - Therefore Statutes which concern all the Clergy, are Jac 
the general Laws ; but theſe which concern Biſhops are ſpecial. Alſo 
the Word Office is the Genus; but the Sheriff, Prothonotary, Cc. is 31 


the Species - Alſo the Word Myſtery or Trade is the Genus, but the 


Trade of a Grocer, &c. is the Species, &c. See 4 Rep. 76. | 
1 | Note, 


:£1a® 


Statute. 


"Note, The Judges are. bound to take Notice of 
all general Statutes, altho' they are not pleaded ; 
but of ſpecial or particular Statutes, they are not. 
4 Rep. 76. 4. b. Yet although an Act of Parliament 
be a private Act, it is ſaid the Judges are to take 
Notice judicially of all Parliaments and their Seſ- 
| ſions. Raym. 191. | | | 

Ik a, general Act be recited where it need not, 
yet if it be miſrecited, it makes it ill. Cro. Car. 232. 


pl. 14. 


The Statute of 13 Eliz. cap. 10. and 18 Eliz. 
cap. 11. concerning Leaſes made by Dean and 
Chapters, and other Ecclefiaſtical Perſons, are ge- 
neral Laws, of which the Court ought to take No- 
tice, though not found by the Jury. 4 Rep. 120. ö. 

Note, It is not Policy to recite a publick Statute 
in Pleadings or Indictments; for the Recital is not 
neceſſary, and the Miſrecital is fatal: And there- 
fore the ſure Way is only to ſay, contra formam 
Statur” ſhort, without ſaying Statuti or Statutorum. 
See 4 Rep. 48. 2. 202 
here the Plaintiff recites ſo much of a Statute 
as makes for his Purpoſe, the Defendant may 


Rule, That it is ſufficient for any one to recite ſo 
much as makes for his Purpoſe. Jones 50. 


Statutes, and the Judges are obliged to take Notice 
of them without pleading. ' 
Statute, the King ſhall never be reſtrained by them, 
unleſs particularly named. Cro. Eliz. 542. pl. 9. 
Where a Statute gives agForfeiture gengrally, it 
is intended for the King; yet when the Forfeiture 
is a Prejudice to any particular Perſon, this Perſon 
ſhall have the Forfeiture. 3 Lev. 290. Tr 
Jn every Caſe where a Statute prohibits any 
Thing, and doth not limit a Penalty, the Party 
offending therein may be indicted for a Contempt 
againſt the Statute. - Co. Eliz. 655. Or an Action 
lies for doing againſt the Statute ;/ but that muſt be 


auſe there muſt be a Fine paid to the King. Go. 


- 


Jac. 134. 2 Inſt. 118. 


. ſet 
plead the Reſidue if he will. Cro. Fac. 140. It is a 


All Statutes which concern the King are general 


here there are general negative Words in a 


brought, tam pro Domino Rege quam pro ſeipſo ; be- 


Actions upon penal Statutes, how to be brought. 
rn gat nn” En 04097 ould th 
al. 2.] 6 T 
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Judges are bound to 
take Notice of all gene- 
ral Statutes, though nat 
pleaded, but not of ſpe- 
cial Statutes. But muſt 
take notice of all Parlia. 
ments and their Seſſions. 


/ . 

The Miſrecital of .a 

general Ac which need 

Mot to be recited, makes 

it ill. "0 
13 Eliz. cap. 18. 
18 Eltz. cap. 11. 


Concerning Dean and 
Chapter's Leaſes, are 
general Laws. 


Not ſafe to recite a 
general Law, but only 
to ſay, con'rs formam 
Stats he did ſuch a 
Thiag. 5 


The Plaintiff need not 
forch more than 
makes for him. | 
The Defendant may 
plead the Reſidue. + 
A Rule for reciting of 
Statutes. - 


All Statutes which 
concern the King, are 
general Laws. 


By what Words in 4 
Statute the King ſhall 
be reſtrained. 21 


Where the Statute 
gives a Forfciture gene- 
rally ro the King. 


Where any Thing is 
prohibited by a Stat ute, 
and no Penalty appoint- 
ed, yet an ladi&tment 
hes. ; 


Or an Action qui tam, 
&c. 1 


How Actions upon 
penal Statutes to be 
brought. | 


Where 


$3082 
When there (hall be 
Coſts in Actions on pe- 
nal Statutes, and when 


not. 

Where Declarations 
upon Acts of Parliament 
have been amended. 


By what Words in an 
AR, intailed Lands ſhall 
he forfeited. 


In what Starutes Co- 
py holds are included. 


Where the King's 
Bench is not excluded 
by an AR of Parliament. 


Where a Statute gives 
a Forfeiture, and fays, 
That Eſſoin, Protection, 
Ce. ſhall be allowed, 
ſuch Forfeicure muſt be 
ſued for in the Courts of 
M ſtminſter, and not in 
any inferior Courts. 


For whoſe Benefit the 
Statute of S:wers was 
made. | 

23 9. 8. cap. 5. 


Election. (Hill. 22 
the Statute. 


The Statute of Jecfaili, 
21 Jar. tap. 13. 
extends to inferior 
Coutts. 


with-a Reſtriction, 
48 5 Anne. 


An AQion brought 
upon the Statute of 
35 Elis. cap. 9. 
for a Witneſs's not ap- 
pearing to giveEvidence. 


Defendant need not 
ſer forth more of a Sta- 
rute than makes for him. 


Where to find the 
Continuance of . Statutes 
in the firſt Part of rhe 
Statute-Book. 


the Defendants who are proſecuted for acting 


5 Elia. cap. . ſed 


as. . © 
Where Coſts in Actions upon Penal Statutes 
ſhall be given; and when not. 3 Leu. 374. 


Where Declarations upon Ads of Parlia 
have been amended. 3 Lev. 42. 


mene 


* LI 


By what Words in an AQ of Parliament, ini. 
ed Lands ſhall be forfeited. 2 Lev. 169. 


In what Statutes Copyholds are included. 3 Ley, 
327. 

Though a Statute appoints a Proſecution at the 
Aſhzes or Star- Chamber, yet the King's Bench is 
not excluded without particular Words.3 Lev. 159. 

Where a Statute gives a Forfeiture in Courts, 
where no Protection, Eſſoin, &. is allowable, 
extends only to the Courts at Weſtminſter, and not 
to any other inferior Court; though Weſtzrinſter 
is not named: For an inferior Court cannot allow 
of Protections. Cro. Car. 1 12. pl. 4. 146. pl. 26. 


a The Statute of 23 E 8. cap. 5. concerning Sewers, 
was made for the Eafe of the People, to wit ; That 
ne [ under 
that Statute, may plead it, or not plead it, at their 


Car. B. R.) But the ſafeſt Way is to plead it. See 


The Statute of 21 Fac. cap. 13. of Jeofails, which 
is to help the Defects in Pleadings, doth extend to 
all inferior Courts, as well as to the ſuperior 
Courts; for it is a beneficial; Law for the People, 
and ſhall therefore be expounded largely, and not 

ſome other Statutes touching; the Proceedings in 

ware: But this is now. corroborated by the 
2 olg4 & 5 Anne, For the Amendment of the 


an Action was brought upon the Statute of 
. 12. for not appearing as a Wit- 
neſs upon a Sabpena ; and the Plaintiff recovered 
10 l. and his Coſts. Alſo 9 V. 3. See Title Mit- 
neſs and Aﬀons. | OD e 

The Defendant in pleading need not ſet forth 
the whole Act of Parliament, but only ſo much as 


makes for himfelf. 1 Plow. rog. a. Fulmerſton and 


Steward. HF 0! | 21437 | 

Note, Look into the Table in the firſt Part of 

the Statute-Book in Title: Continuance, and that 

will dire& you to all the Statutes which are conti- 

nued to6 & V. g. 
0 


(- 


= 


Xt - Aud 


"RI 


r no 
Any for Statutes repealed during that Time ſee And where to find 
fitle Continuance and Title Parliament there. Jeng z, dle Get Part 


Ct | of the Statute- Bock. 
Alo look into the Table in the ſecond Part of 8 | 
the Starute-Book, and there in Title Continuance, rs 
vou will find all the Statutes which are continued | 
om 7 V. 3. to 3 Ame. On 
And for Statutes repealed during that Time, See | 
in Title Repeal df Statutes there. 869 


Statute of Limitation of 
- Arſions. 


Deſe are Statutes which limit aud ap- 1 
3 point, within what Time ſeveral teal ad *t=resof Limirations, 
- perſonal Actions therein mentioned ſhall 
be bought. | 
See by the Statute of 4 & 5 Anne, That no En- What Entry or Claim 
ry or Claim to be made upon any Lands, &. ful five the Parties 
mall be of any Force to avoid a Fine with Procla- 4 & 5 anne. 
matign, or ſhall he a ſufficient Entry or Claim with- 
in the Statute of 21 Fac. cap. 16. entituled, Ar AGF for Limitation of 
Aﬀions, and for avoiding of Suits in Lam; unleſs upon ſuch Entry or 
Claim, an Action ſhall be commenced within a Year after the making 
of ſuch Entry or Claim, and proſecuted with Effect. See Title Claim. 

By the aforeſaid Statute all Actions to be bronght _ When Actions toc 
in the Admiralty for Seamens Wages due after the — * 
firſt Day of Trinity Term 1706, ſhall be bronght - 4& 5 Anne. 
within ſix Years after the Cauſe of ſuch Action 
ſhall accrue, unleſs under the Difabilities therein 
mentioned. See the Clauſe at large in Title Taages. 17 ad1 
 &e alſo there another Clauſe for the Limitation of (04,909 bond en 
ſeveral Actions therein mentioned, where the De- * ages 
fendant ſhall be beyond the Seas. See Cro. Car. 333. pl. 20. 334. 

The Statute of Limitations, 21 Fac. cap. 16. doth 5 
not extend to Spiritual Courts, but only to Actions tend pr gg = i 
ſuable in the King's Courts. Hill. 5 W. & M. B. R. Cours, © 
It doth not extend to an Action of Debt for . Jar. r. 16. 


: Nor to an Action of 
Tithes. Cro. Car. 513. pl. 10. 8 DA Tube... 


Where 


832 Stacute of Limitation of Actions. 
þ:The, Pl.iatiff ſhall _ TTJhere the Defendant 1s. an Nh, the Plain- 


„die Years 10 D108. tiff ſhall bave fix. Years to bring his LON) againſt 


an Action againſt. an la- 


fant afier he com:s of him after he comes of Age. Lutw. 2431, 2444. 


Age. Foz the Statute of Limitations, 32 H. 8, ca 
f . Li . . f 1 | : #k aw $# [OK 1 * . * 3 k P. - M 
n * of rea] Actions, and for Avowries. See Title Selſin. 


32 H. 8. t. 2. and 5 5 | 3 3 
oF. an Horſe was converted ſeven Years ago, and 
Theowning of a Con. about. two Years ago the ' Defendant "owned the 
n Converſion, and ſaid, That he would pay for the 
a Horſe ; and upon von cul infra ſex annos pleaded in 
Trover, and being made a Caſe of, upon a Trial at Ni, prius in Mid. 
dleſex the Defendant had Judgment, becauſe the owning of- the Con. 
verſion, and ſaying that he would pay for it, is not a new Converſion, 
it is only an Evidence of the Converſion, and fo it is barr'd by the 
Statute. Hill. 10 V. 3. in C. B. See Cro. Car. 245, 333. 1 Lev. 110, 
111. Note, An Indebitatus Aſſumpſit would have lain for owning the 
Horſe, and promiſing to pay for it. 1 I 
a 1 Defendint , An Executor brings an Indebitatus for Goods ſold 
ſaid after the fix Years, by the Teſtator, and upon Non Aſſumpfit infra ſex 
Prove your Debt, and I annos pleaded," it appeared that the Goods were 
-w4 by this isa ne ſold fix Years before the Action brought, but that 
5 the Defendant ſaid to the Plaintiff, Prove your 
Debt, and I will pay the Money; this is a new Promiſe, and ſhall 
charge the Defendant, 5 Mod. 426. 
„ n Ia Man acknowledges a Debt within fix Years, 
Years, it is an Evidence though it is not a Promiſe, yet it is an Evidence of 
of 4.0m, a Promiſe. UEid. | 


No Advantage to be. J20 Advantage ſhall be taken of the Statute of 
leſs pleaded, or found Limitations, unleſs pleaded, or found ſpecially. 
ſpecially. $ Lutw, 813. 1 Lev. 110. "x es, ae 
| ' ThisStature faves the. The Statute of Limitations ſaves the Plaintiff's 
Plaintiff's, Right where Right where he is beyond Sea, but not where the 
he is beyond Ses, not Defendant is beyond Sea: For ſo are the very 


bond S.. 4 Words of the Statute, 1 Lev. 143. 


| But nom by the Statute of 4 & 5 Anne, where 

Srat. 4&5 June. the Defendant is beyond Sea, the Plaintiff's Right 
is ſaved, if he proſecutes it within fix Years after 

the Defendant's coming from beyond Sea. 


- 


en Ae harming” 2 Non cul. infra ſex annos, inſtead of quatxor anno. 
e good; becauſe it is more beneficial for the Plain · 
ber and therefore in his Favour. 3 Anne. See 

| pojred, Ty 3 1 3 
mus es of cher meden All Writs of Formedon in Deſcender, Remain- 
ewenty Years. der and Reverter muſt be ſued within twenty Years 
after the Cauſe of Action firſt deſcended, , and not 

;_ Fe : 
| „ That 

37% 3 


4 & 5 Ann. 


r. $50 2 


t 
[ 


_ Statute of Limitation 6f Actions. 


That every Perſon who hath Right of Entry 
into any Manors, Lands, Gc. muſt enter within 
twenty Years next after their Title accrued, or be 
utterly excluded: Infants, Feme-Coverts, &. ex- 
cepted. Note, By the Statute of 4 & 5 Anne, it is 
enacted, That ſuch Entry or Claim ſhall be of no 
Effect, unleſs it be proſecuted with Effect, within a 
Year after the making of ſuch Entry or Claim. See 
before in this Title. Ss 
See much Learning upon the Statute of 21 Fac. 
cap. 16. of Limitations in real Actions, and Titles of 
Lands. Lutw. 779. 

A Clauſum fregit, although in another County, 

ſaves the Statute. Lutw. 260. 


The Statute cannot be extended by Equity, where 


the Defendant is beyond Sea, becauſe the Plaintiff 
may ſue out an Original, and continue it. Lutm. 
950. See Lev. 143. See Cro. Car. 245. pl. 7. 333. 
By the Statute of 4 & 5 Aunæ, it is enacted, 
That if any Perſon againſt whom there is or ſhall 
be any Cauſe of Action for Seamens Wages, or 
any, Cauſe of Action for Treſpaſs, Detinue, Trover 
or Replevin ; for taking away Goods or Chattels, 


Account, or upon the Caſe, or of Debt grounded 
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Entries muſt be made 
within twenty Yeats. 


21 Jac. cap. 16. 
4& 5 Anne. 


The Eatry or Claim 
muſt be proſecuted with 
Effe& within a Year, or 
will be of no Effect. 


See an Expoſition upon 
the Scatute of * 
21 Jar. cap. 16. 


A Clauſum fregit, tho? 
in another County, ſaves 
the Statute. 


The Statute cannot 
be extended by Equity, 
where the Defendant is 
beyond Sea. 


In what Actions, and 
in what Time, AQions 
may be brought againſt 
Defendant after their 
coming into England, by 
the Statute of 

4 & 5 Anne. 


upon Loan or Contract, without Specialty of Debt, for Arrearages of 
Rent; or Aſſault, Menace, Battery, Wounding and Impriſonment, 
or any of them ; be or ſhall at the Time of any ſuch Cauſe of Suit or 
Action given or accrued, fallen or come, be beyond the Seas: Then 
ſuch Perſon who is or ſhall be entitled to ſuch Suit or Action, ſhall be 
at Liberty to bring the ſaid Action againſt ſuch Perſon or Perſons, 
after their Return from beyond the Seas, within ſuch Times as are re- 
ſpectively limited for the bringing of ſuch Actions before by this Act, 


and by the other Act made in 21 Jac. of Limita- 
tions. See in Title TUages. 


A Pꝛomile to do a Thing upon Requeſt, the Ac- 


tion ariſes upon the Requeſt, and the Statute of 
Limitations is not pleadableto the Promiſe. I Lev. 48. 
MUhere a Man promiſes to do a Thing upon Re- 
queſt, although the Promiſe were made twenty 
Years before, yet if the Requeſt be made within 
the fix Years, it is well enough ; for it is the Re- 
queſt that makes the Action. Cro. Car. 139. pl. 14. 
A Pꝛomiſe made twenty Years ago, if the De- 
tendant doth not plead the Statute to it, he ſhall 
have no Advantage of it. 1 Lev. 110. Lutw. 813. 
0. Car. 38 1. pl. 8. | 
Stated Accounts are not within the Proviſo of 
the Statute of Limitations, but Accounts current 
are, 1 Lev. 287. . 


[Pol. 2.]. 


5 Uu 


21 Jac, 


1 Promiſe to do a 
hing upon Requeſt, 
the Action aiiſes upon 
the Requeſt, 


A Promiſe ro do a 
Thing upon Requeſt, 
the ſix Years commence 
from the Requeſt. 


The Defendant with- 
out pleading of the Sta- 
rute caonot take Advan- 
tage of a Promiſe made 
ewenty Years ago. - 


Stated Accounts are 


not within the Proviſo 
of this Statu e. 


The 
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The Clauſe of the 
Statute of Limitations 
about Merchants Ac- 
counts extends only to 
Foreign, not Inland 
Merchants. 


This Statute is plead- 
able to an Attorney for 
his Fees. | 


See an Expoſigon up- 
on this Statute, 


Stacute of Limitation of Actions. 


Che Exception in the Statute of 21 Jac. cap. 16 
of Limitations as to Merchants Accounts, did not | 


extend to Accounts between an Inland Merchant 


and his Factor, but only to Merchants trading be. | 
yond the Seas. Chanc. Rep. 152. ITE 74 
The Statute of Limitations is pleadable to an 
Aſſanpſit brought by an Attorney for his Fees and | 
Moneys laid out, becauſe the Fees are not upon 
Record. 3 Lev. 367. N 

See an Expoſition upon this Statute. 2 Mpd, 
71 72, 73 


— 


Statute of Limitation of 
Einits of Crroz, 


N 


No Fine, Recovery or 
Judgment, to be revers' 
by Error, unleſs the 
Writ be brought wirhin 
twenty Years. 


Effect within twenty Years after ſuch Fine levied, or Recovery ſuffer- 
ed, or Judgment ſigned, or entred of Record: A 
Proviſo for Infants, Perſons beyond Sea, Ge. 


io & 11 Ul. 3. t. 14. 


. ——— 


— — — — — — 11 — * 2» — — 


O Fine or Common Recovery, nor any 
Judgment in any real or perſonal Acti- 
ons, ſhall be reverſed or avoided by any 
Error or Defect therein, unleſs the Writ 
of Error be brought and proſecuted with 


10 & 11 V. 3. cap. 14. 


6 


Statutes 


Who ſhall take a Re- | 


cognizance in the Na» 
ture of a Statute Staple. 


23D.8. cap. 6. | 
and Recorder of L. 


"M0 
may each of them, and in their Abſence, 
the Mayor of the Staple at Weſtminſter 
London, may jointly take Recognizances for Payment 
ef Debts, according to the Form preſcribed in the Statute, which ſhall 


* 


Staple and Mer- 
chant. 


8er n 
<= 2Recoguizance, 


Tr pe Chief Juſtice of the King's, Bench, and 
the Chief Juſtice of the Common Pleas, 


be 


Statutes Staple and Merchant. 


be inrolled by the Clerk of the Recognizances. 
The Judge's Fee for taking of the Recognizance is 
35. 44. the Clerk's for inrolling of it, 3 5. 4 d. 
and for the Certificate of it, t 5. 8 d. Whoever 
takes more ſhall forfeit 40 J. Sed. 2. 

That there ſhall be like Proceſs, Execution and 
Advantage, as upon any Obligation of Statute Sta- 

e. Sed. 6. 7 OY 8 2 

That upon ſealing of the Proceſs there muſt be 
paid to the King an Half-penny in the Pound. 
Sf: | 

A Clerk of the Statutes ſhall reſide in his Office, 
and have ſufficient Lands in his County. 

The Statute Merchant for the Recovery of Debts. 

All Statutes Merchant and of the Staple mult 
within fix Months after acknowledging be entred 
with the Clerk of R 
againſt any Purchaſor, for Money, 'or other good 
Conſideration. - 

The Clerk of the Recognizances muſt have Eight- 
pence for the Entry, which if the Clerk ſhall re- 
fuſe or negle& to do, he forfeits 20 J. Alſo the 
Clerk to have Two-pence a Year for every Year's 
— 7.95. 0. 10. It; | 

Debt lies as well upon a Statute Staple, as upon 
a Bond. Cro. El. 255. pl. 14. 461, 494, 319. 
The Conuſee of a Statute by Deed releaſes to the 
Tenant of the Land,and a Purchafor, all his Right, 
Intereſt and Demand in the Land: And held to be 
no Diſcharge ; for at the Time of the Releaſe he 
had no Right or Cauſe of Demand in the Land ; for 


ecognizances, or ſhall be void 
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The Fees for it. 


„The Penalty for tak- 


ing more. 


The like Execution as 
upon a Statute Staple. 


There muſt be an 
Half. penny in the Pound 
paid to the King. 


A Clerk of the Statutes 
ſhall reſide upon his 
Office, and have ſuffici. 
ent Lands in his County. 

14 C. 4. cap. 11. 


Acton Zurnell made 

11 or 13 E. 1. 

All Statutes Merchant 
and Srapl- mult be en- 
tred within fix Months. 

27 Elz. cap. 4. (et. 
7, 8. 


The Entry muſt be 
but Eight-pence, Penalty 
20 f. and Two. pence a 
Year for every Year's 
Search, 


Debr lies as well upon 
a Sratute as upon a 
Bond. \ 


Where a Releaſe of 
the Conuſee ro the Te- 
nant of the Land is no 
Diſcharge of the Lind. 


the Land is not the Debtor, but the Perſon. Cro. Elix. 5 52. 


Debt was brought upon a Statute ſolvend. cum inde 
requiſitus eſſet; and upon Oyer ſt was ſolvendum at 
the Feaſt of St. George the Martyr, and upon à De- 
ow held to be an incurable Fault. Cro. Jac. 316. 
N. 20. 1 

All Proceedings upon a Statute Staple are in 
Chancery in the Petty-bag Office. 

But Proceedings upon a Statute Merchant are 
thus, viz. upon a Certificate made to the Caurt of 
Chancery, there goes out a Capias ſi laicus returnable 
out an Extent. See Cro. Car. 450, 457. 8 
It one acknowledge two Statutes upon his Lands 


either in the King's Bench or Common Pleas, upon 


Solvend, cum inde rehus- 
fitus, inſtead of ſuch & 
Feaſt, and naught, 


How the Proceedings 
are upon a Statute Staple. 


How upon a Statuts 
Merchant. 


which there goes 


Two! Statutes upon 


Lands; one of them ſa- 
tisfied but not vacated: 
An Extent upon the 
other may be avoided 
rill the firſt Statute be 
vacatcd, 


one after the other, and ſatisfies the former Statite, 
but doth not vacate it; and the Conuſee of the 
later Statute takes out af Extent upon the Lands; 
this Extent may be avoided until the former Sta- EH 

| tate 


536 Statute Staple and Merchant. 

tute be avoided by a Sci. Fa. (Hill. 22 Car. B. R.) For the Law is not 
to take Notice of private Acts done between the Parties; and it doth 
not appear that the former Statute is ſatisfied : But upon the Pleading 
and an Iſſue upon the Sci. Fa. it will appear whether it be or no. 

FR 1 A Statute acknowledged upon Lands, is a pre- 
mut be facial before ſent Duty, and ought to be ſatisfied before an Ob- 
an Obligation, and why, ligation, which is not fo. (Mich. 23 Car. B. R) 

For a Debt due upon an Obligation is but a Choſe 
in Action, and recoverable by Law; and not a preſent Duty due by 
Law, as a Debt upon a Statute, Judgment or Recognizance is, upon 
which preſent Execution is to be taken without farther Suit. 


. . — _—Yy —— 4 * 


Subporna. 


Sub pœena ad compa | . 0 Appear (s a Writ Wen mA 
12 E E ucety r: Subpœna ad teſti- 
1 — ficandum is a Ul tit iſſiing out of the Court, 

where the Jfſue is joined, upon which Iſſue 
the Evidence ts to be given. | 


Where 5ulpen#'s are N Subpena to iſſue out until the Bill filed, and 
oo ben , 4 Certificate thereof; which ſee in Title Chanicety, 
4 & 5 Anne. by the Statute of 4 & 5 Anne. | 


Succeſlo2, See Coppozation. 


- - Suggeſtion, 


Conſultation. 
Scee ꝛohibition. 
Lithes. 


1 1 Aggeſtions are Gꝛounds to move fo2 P2ohi- 
Suggeſtion, what, bittons to Suits in the Spiritual Courts, 


when they meddle with Matters out of their 
Y Jurtsdictions : There are alſo Suggeſtions 

fo} a Retorno Habend, where Non cepic is pleaded in Replevin. © 
2 | 2 MA Suggeſtion 


1 Suggestion. 53 

A Suggeition made to the Court, That the Thing Tbough the Thing be 
for which the Libel in the Admiralty-Court . con beans Foy, 2 
the Party is, was done infra corpus comitatus ,where- done hr. a — 
as in truth it was done TR the Seas,- is not- . Ans, will grant a 
withſtanding a good Suggeſtion for the Court to may. © ebe Ad- 
rant a Prohibition unto the Admiralty, upon 
for it is but to try the Jurisdiction of the Admiralty, and not the 
Merits of the Cauſe ; and the Court cannot tell whether it be true or 
not, but will ſuppoſe it to be true; and if it be falſe, the Court will 
compel the Plaintiff in the Prohibition to declare upon his Suggeſtion, 
and there the Defendant may traverſe the Fact, and if a Verdict paſs 
for him, he fhall have his Writ of Conſultation to authorize him to 
proceed in the Admiralty. | Mich. 22 Car. B. R. 7 | „ 

Matters of Record ought not to be ſtayed upon Matters of Record 
the bare Suggeſtion or Surmiſe of the Party; but ban dock. 1 — 
there ought to be an Affidavit made of the Matter 
ſuggeſted, to induce the Court to ground a Rule for ſtaying the Pro- 
ceedings upon the Record. (Mich. 1650. B R.) For the Law favours 
not the ſtopping of the Proceedings in Law, except there be very 
good Cauſe for it. 2 W e ee, e 17106 

Snggeſtions and Surmiſes, in caſe of a Retorno Suggeſtions and Sur- 
Habendo, are never traverſable. Wymbiſh and Lord m_ os pr RH 
Willoughby. 1 Plow. 76. a. But where they are in 
caſe of the Spiritual Court or Admiralty, they are traverſable. 


If a Suggeſtion be pot 


In caſe of a Modus decimandi, if the Plaintiff in 
the Prohibition do not within fix Months after the „ved wil Bin ixMonths 
granting of his Prohibition, prove his Suggeſtion »fter Prohibition, a Con- 


ID abt . ſultaeion lies wich Coſts. 
by the Depoſition of two or more ſubſtantial Wit- , C. . kap. 1 ;. 


neſſes, taken before a Judge of that Court which Sed. 14. 
granted the Prohibition, the Defendant ſhall have | 
his Writ of Conſultation and bis Coſts, by the Statute of 2 & 3 E. 6. 


8 7 


cap, t 3. ſeck. 14. 


A Suggeſtion for a Prohibition where Tithes for In what Caſes the Sug- 
geſtion mult be ne. 


barren Heath are ſued for within ſeven Years, by *. E. C. f. 13. Sed. . 
2 E. 6. cap. 13. ſeck. 14. ought to be proved as well 
is a Preſcription de Modo decimandi, or a Diſcharge of Tithes, or any 


other Suggeſtion. Cro. Car. 208. pl. 3. 


| 1 | What Breaches of Co- 
How Breaches of Covenants and Deaths muſt Une Ge 


be ſuggeſted upon Record, and what Proceedings be ſuggeſted upon Re- 


to be thereupon. 8 & g V. 3: cap. 10. See the cord. | 
fatute. | 8 & 9 U. 3-cap. 10. 


4 Suggeſtion for a Prohibition is a Writ ; ſo N borwany: rhe 
that if there be a Variance between it and the De- die — Declare« 
daration, all is naught. 1 Leon. 128. Caſe 1955 
— alſo the ſame was adjudged in B. R. Paſch. 5 Annæ, inter Sparrow 
and Allen. | 
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Summons in a Forme Amimons in a Formedon in Remainder, how 


tos, how to be made 


and tried. to be made, and how to voy 1 C. E. 


42. fl. 2. 


How Writs of Sum- That after every Summons upon "oh Land in 
n rr 3 real Action, fourteen Days at the leaſt before the 
31 Eig. cap. 3 ted. . Return, Proclamation ſhall be made thereof 

on a Fee , at or near the moſt uſual 
Church-door of the Church or Chapel of the Town where the Land 
lies, which ſhall be returned with the Names of the Summoners; and 
if ſuch Proclamation ſhall not be had, then no Grand Cape ſhall ifſue 


out; but an alias and pluries Summons, until a Summons and Procla- 
mation ſhall be 1 made 155 returned. 


a, 


Summons and Severance, 


— Ummans and Severance is when one of the 

Plaintiffs o? Demandants never appeared, 

| then the other muſt ſue out a Writ of Stim- 

| mons againſt him; and if he doth not come 

in upon it, then to have Judgment ad ſec endum ſolum. J have alſo 

47 it done in the King's Bench, by giving ot a Rule ts appear and 
n. 


Three Defendaits . Thee Defendants in the Action OR a Writ of 


1 Error, anf one releaſes the Errors; he may be 


Summons and Sever- 
ance, what. 


be ſummoned and ſever- ſummoned and ſevered, and then the other two 


* ſhall proceed to reverſe the Judgment. See 6 Rep. 26. 


3 A (Urit 


Summons aud Srverante. 


A TUrit of Error is brought by ſeveral Plain- 
tiffs, only one appears and aſſigus Error without 


ſummoning and ſevering of the reſt, this i is as null 
and void. Cro. Elin. 892. -—— - 


There can be no Sammons and Severance after 
in nullo eſt Erratum pleaded. Cro. F * 11 


Summons and Severances An the 
Aſſignment of Errors. 6 2 [7 an 


Where are ſeveral 
Plaintiffs. in a Writ of 
Error, one of them can · 
not aff ign Error, with. 
out ſummoning.aud ſc- 
vering of the teſt. 


Not after in nulle ef 
Err atum, 


Summons and Sever- 


ance after Joinder in 
Ertors. 


A Judgment is recovered againſt four Defendants. A Writ of Er- 
ror is brought, and one of the four Defendants is ſummoned and ſe- 


vered, and he releaſes Errors. The Jud 


nt is reverſed, 


quoad the 


three, and a Nil iat per Breze entered for thefourth. Mich. 9 NV. 


14195 5 


im 
Summong and Severance is always before Ap- 
pearance, and Nonſuit after Appearance. 10 Rep. 
135-4. It lies not upon a * Proceſs. Ibid. 


Debt by two Executors, the was ſummoned and 
ſevered, 204 he who was ſevered, died: This foth 
not abate the Writ. 10 Rep. 133. b. * 


Debt by two Executors, one of them is ſum- 


moned and ſevered, and yet he releaſes, the Action 
is gone 3 but if the other had obtained Judgment, 
and died before Execution, it is: a Queſtion Whe- 
ther the ſevered Executor may have Execution? 
becauſe no Perſon can ſue out Execution upon a 
judgment, but he that is Party eo it. DA. 3 
Tn ha what Actions, as well real as e # "hes. 
Io | 
Sit: Exe Exccutors, throe are ſdnaibned acid "REY 
the other three ge on with the Action, aud recover 
judgment: And it was adjudged, That the Jud 2 
ment ſhall not be for all the ſi but only for tho 
tres who! mam Oro! Cer. ou pl. aer | 


f fl v 510 '! 


11 . 135 


tie} C779) radial (| 415 
. b n 1 


3. pt. 1 


Summons and Sever- 
arc: is always before 
Appzarance, 

Lies not upon judicial 
Proceſs. 


Two Executors, dne 
who was ſevered died, 
abates not the Writ. 


The ſummoned Exe- 
cutor releaſes, 


The proſecuting | Ex& 
cutor dies. 


| , Execygion, 


0. 


It lies in real and per- 
ſonal Actions. on 


Where three of the 
ſix Executors are ſums 
moned and fevered, how 
the Judgmeat ſhall be. 


* 


Ka. * 4 
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See Eſcapes. 


P2iſon and 


nd'Pziloners.” 


* 
* 
* 


pe Lozd's Day is the Dap commonly 


en, what: _ Called pnday 5 and it is a Maxim in Law, 
| — 1 Dies Dominicus non eſt Dies Juci- 


, Forfeiture for erer By an AQ made 29 Car. 2. entituled, 4» 47 
N 8 " for the better Obſervation of the Lord's Day, common- 
29 Car. 2. cap.79, ly called Sunday, it is enacted, That no Tradeſman 
.....-.,: or others ſhall exerciſe any worldly Labour upon 
the Lord's Day (Works of Neceſſity and Charity excepted) ; and every 
Perſon above fourteen ſo offending — N 34. 1 a nt 
W That no Perſon ſhall cry, ſhew or expoſe to 
Cooke Ges 1 wy Sale, any Wares, Fruits, Herbs or Goods 3 
| ever ofi the Lord's Day, upon Pain of forfeiting 
ſuch Goods. The Conviction to be before any 
Juſtice - of the Peace of the County, or Chief 
Officer 3 or any Juſtice of the Peace of or 
within any City, Borough or Town Corporate where the Offence ſhall 
be committed, upon View or Proof upon Oath of one or more Wit- 
neſſes, and upon ſuch Conviction, the Party convicting ſhall give a 
Warrant under his Hand to the Conſtable or Churchwardens of the 
pu 8 Pariſh where ſuch Offence was committed, to ſeiſe 
Gola, “ and fell the the Goods ſo cried, and fell the ſame, and levy 
the ſaid other Penalties and Forfeitures by Diſtreſs 
and Sale, rendring to the Party the Overplus ; and 


| How to be convicted. 


When to be (-t in the 


Stocks. in Default of ſuch Diſtreſs or Inſufficiency of the 
Offender to pay the Forfeitures, then he ſhall be 

ſet publickly in the Stocks for two Hours; all which Penalties ſhall 
be applied to the Poor of the Pariſh where the Offence ſhall be com- 
mitted, ſaving only the Juſtice may reward out of the Money, not 
exceeding 


4 


exceeding the third Part, to any Perſon who ſhall  _ _ 
inform, provided it ſhall not extend to dreſſing of _ Exceptions are. 
Meat in Families or Inns, Cooks-ſhops or Victual- wa tl 

- W nor crying of Milk before Nine of the 

ock. 

No Proſecu tion to be after ten Days. hon the Proſecution 
That no Perſon ſhall uſe, employ or travel u: = 
on the Lord's Day, with any Boat, Wherry, Who may travel on it. 

Lighter or Barge, except upon extraordinary Occa- 

fions, to be allowed by ſome Juſtice of the Peace, upon Pain of for- 
feiting 5 5. for every Offence. 1 

That no Drover, Horſe-Courſer, Waggoner, Butcher, Higler, nor 
any. of their Servants, ſhall 'travel or come into an Inn on the Lord's 
Day, upon Pain of forfeiting 20 5. for every Offence. 

That no Hundred ſhall be chargeable in any No Hundred ſhall be 
Action for a Robbery on a Sunday; but the Hun- Pesbeable, for « Rob- 
dred upon ſuch Robbery ſhall make Hue and Cry, rail vid | 
and in caſe the Robbers be not taken, the Hundred ſhall anſwer fo 
much to the King as the Party was robbed of, 

No Writ, Proceſs, Order, Warrant, Judg- „No Writ, Order. 
nent or Decree, except in Caſes of Treaſon, Felo- Baarge 4 Judgment or 
ny, or Breach of the Peace, ſhall be ſerved upon fon or Belony, hall be 
the Lord's Day; which if they be, all ſhall be ſcwed on « Sunday. 
roid, and the Perſon ſo ſerving ſhall be liable to 
the Suit of the Party grieved, and anſwer Damages as if he had done 
the fame without Writ, Proceſs, Warrant, Order, Judgment or De- 
cee. See Title ꝛilon and Pꝛiſoners. | 
A Puꝛiſoner may be taken upon an Eſcape-War- 4 Priſoner may be 
unt upon a Sunday, by the Statute of 5 Anne, an gese- Warst. Ven 
vf FA | | _ one. 

| 5 Anne, g 


—_— 6Y Superledeas; 
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3 _ -Superledeas is a CUrit fo2 ſtaping the ſuin 
Superſedeas, what. = out 02 executing of an Execution aftera 
.. Writ of Erraz is allowed, and Vail put 
1 S in: Allo it is a Crit granted by the 
Court fo2 the ſetting afive of an erroneous judicial Pꝛoͤtels. 


A ede to the 4 Spperſedeas is as good a Canſe to diſcharge x 
1 page. Priſoner, as the firſt Proceſs was to arreſt him, and 

he ought to obey it ar his Peril. Cro. Fac. 379. * 7. 
A Writ of Joo is 2 A Urtt of Error is in Judgment of Law a uper- 
Speed, affirmed Sedear, until the Errors are examined, affirmed or 


or reverſed. reverſed. Co. Jac. 334. | pl. I9. 535 . 


Ke d fore In a Writ of Error brought in ſome Cafes pro- 
granted to tayExecetion Vided by Statutes, there ought not to be a Spa. 
upon a Judgment, when ſedeas granted to him that brings the Writ of Error 
. to ſtay Execution upon the judgment which is to 

ä be reverſed by the Writ of Error, until he that 
brings the Writ of Error hath put in Security by Recognizance to pro- 
ſecute with Effect, and to pay double Coſts and Damages if the Plain- 
tiff in the Errors be nonſuit, or the Judgment be not reverſed by the 
Writ of Error, but affirmed. Trin. 24 Car. B. R. 


3 It is very hard to compel the Party that brings 
is ago woes. mags i0 a Writ of Error to take 5 A . into all 
Errors to bring a Super- the Counties where he hath Lands or Goods liable 
*— to the Execution upon the Judgment, for the re- 

verſing whereof the Writ of Error was brought ; 

yet it is a ſure Way for him that doth bring the Writ of Error to do 
it, to avoid a greater Trouble and Charge, which may otherwiſe be. 
fal him by the executing of the. Judgment, if he have a violent and 
malicious Adverſary, than by taking out of the ſeveral Writs of Super. 
5 ſedear. But Note, If the Attorney had Notice of 
Weit is a Superſedas;, this Writ of Error allowed, and Bail put in, and 
be afterwards makes out Execution, there being no 
Super ſedeas allowed with the Sheriff; yet this is a Contempt in the At- 


18 for which he may be puniſhed, and what he hath done ſet 
aſide. 


3 Aktet 


beget Clamour, and gi 


Suptrledeas, 543 
after a Writ of Error is brought, and allowed 


In what Caſes it is ne- 
by the Court where the Judgment was given, for {ry to. mark che Roll 


: of a Wii 
the Reverſal whereof the Writ of Error is brought, loved. * 


| | lowed, 
the Hands of the Court are forecloſed, that is to 85 
ſay, ſtop'd from proceeding upon the Judgment any farther, and 


there needeth no Superſecdeat to be directed unto them; but it is ne- 
ceſſary to mark the Roll with a 


-{ farther Troubles: 5 ** n Allocatur of the Writ of Error, to 
avoid farther Trouble 54 85 


Jf a Writ of Error be brought to reverſe a Judg- la what Caſes a S. per- 
ment given upon a Nil dicit, in Caſe, Treſpaſs, 2 * A 
Trover, ©. and all other Actions where Damages of Error, and in what 
only are recovered : Upon the brin | 


1e bringing and allow- 2% 
ing of a Writ, the Clerk ofthe Errors bade out a 


Super ſedeas without Bail ; but no Superſedeas can be made till Bail put 
in, where there are Judgments upon Verdicts: And alſo where there 
are Judgments. by Default, or upon Demurrer in Debt, unleſs it be 


upon a Sheriff's Bond, or Bond with Condition to do ſomething elſe 
mon pay Money only, or againſt Executors or Adminiſtrators ; in 
th 


ſes only, the Allowance of the Writ without Bail will be 
ſufficient. nt 


Ik a privileged Perſon, as an Attorney, Ge. | . 
is fued in any Juriſdiction foreign to his Privilege, edis for 2 privites 
he may have a Superſedeas. Vaugh. 155. . | 
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He Court is always very cautious that no 
Perſori who hath any Cauſe depending The Court is cautious 
before them, be ſurpriſed ; eſpecially in Frewent all Surprites, 
ſach Matters as are final and penal to the 

Party that is ſurpriſed. (Mich. 1649. B. S.) Becauſe by Surpriſals the 

Parties ſurpriſed are deprived, of making their full Defence;zand thereby 


ve no Satisfaction, but cauſe more Suits and 
Trouble to the Parties. | 


25 Sntrender, 


--y,. 


Surrender, 
see Perget. | 


AUrrender is the yielding up of an Effate to 
Lite oz Pears to him that hath the immediate 
Eſtate in Reverfion 02 Rematnder, wherein 
the Eſtate fa; Lite 02 Pears map d2own by 


mutual Agreement of the Parttes. Co. Lice. 337. b. 


If Leſſee for Life ac- + Tf Leſſee for Life do accept of a Leaſe for Years, 
Vas of @ eaſe 3 it is a Surrender in Law of his Leaſe for Life. 
of his Leaſe for Life, Nolle, Paſch. 24 Car. B. R. For if it ſhould be 
otherwiſe, the Leaſe for Years would be made in 
vain, and to no purpoſe, for both the Leaſes cannot ſtand together; 
and where doubtful Things may have an Operation by a reaſonable 
Conſtruction in Law, the Law will ſupport them, rather than to con- 
ſtrue them to be null and to none Effect. 8 
Tease for Yor and „ A4 lesſet to B. for Gxty Years, and afterwards 
Leſſee accepts another B. accepts a Leaſe to commence divers Years after- 
Leaſe to commence af- wards, but within the ſixty Years ; this is an imme- 
2 10 lady of diate Surrender of the former Leaſe for ſixty Years, 
although the other Leaſe did not commence till in 
futuro , becauſe the Leſſee hath by accepting this 
ſecond Leaſe affirmed the Leſſor to have Ability to make the new 
Leaſe, the which he hath not if the firſt Leaſe ſhould ſtand. See. 


5 Rep. 11. 


A Surrender, what. | 


_ Where a Surrender ſhall veſt the Eſtate before 


men ore © Surreader Agreement thereto ; and if not then, if after Accep- 


tance and Agreement, it ſhall veſt ab initio. 3 Lev. 
284. A Surrender diveſts the Eſtates immediately 
before expreſs Aſſent of the Surrendree. 2 Ventr. 
203, Ge. ä 5 

Lime for Years ſur. Leſſee for Years releaſes to him in Reverſion, it 
3 L ns is good by Surrender, as conſiſting in Point of 
of Surrender; vor ſo in Contract; but if Tenant for Life releaſes, it is by 
Caſe of Tenant for Life. Way of Releaſe. 1 Lev. 145. 


4 | Dne 


fore} Agreement, 


——— 
One Termor Ainet © ſubrendicr to another Terrii- 


or. 1 Leon. Caſe 420. Per Poph. He that hath an. 


Eftate for ten Years, may KRG to him who 


546 


One Tertnor cannot 


ſurreader to another 
Termor. 1 


bath an Eſtate for twelve Years. Cro. Elia. 302. 522, 


eſſee for twenty-one, Yea aſs. takes a, Leaſe of the 
ſame Land for forty Yeard | dende alter the 
Death of J. S. This is not any preſent Surrender of 
the figſt Term, but if J. S. dies within the Term, it 
is. 4 Leon. Caſe 83. 

Tenant at Will cannot ſurrender any more than 
he can grant,  Cro. El. 136, pl. 39, © 

Leſſee for'Years accepts of a ſecond: Leaſe to be- 

in at Michaelmas following; this is ant immediate 
n of the firſt Leaſe. Co. Elix. 805. pl. 3. 


An 2 nce 17 2 well Leaſe i is a Shrretider 3 in 
"Lats of a'good Leaſe in being at the Time of the 
Attophince:'s Cro. Elix. 873 1 12. 874. 

A Coppholder leaſes, and t 
Reverſion of two Parts, and for Rent Arrear di- 
ſreins, and may without Attornment; becanſe the 


Eſtate paſſes by the Surrender and Admittance in 


Court, ran are publick Acts. 1 Lev. 40. 
55 that hath a future . cannot "TOP 
it 


7 any expreſs Surrender, but by taking of a 


| tw Leafs he may. 6 Rep. 69. 4. 


Letters Patent for Years were delivered into 


Chancery to be cancelled, and new Letters Patent 


to be made for Years; but the firſt were not can- 
celled, and yet 


hen ſurrenders the 


Whete a Leaſe to be 
gin after a Death, ſhall 
be a Surrender of à pre- 


ſent Term, and where 
not. 


Tenant at Will can- 
not ſurrender. 


Acceptance of a ſe- 
cond Leaſe at a Time to 


come is an immediate 
Surrender. 


Acceptance of 3 void 


Leaſe is a Surrender of 


a good Leaſe. 
4 Copyholder lea ſas 


and ſurrenders the Re- 
verſion of two Parts; he 
may diſtrein for the 
other. | 

No Atcornment neceſ- 
_y on a Surrender, and 
why. 


How a future Intereſt 
may be 3 


A ſecond Patent for 


Years is a Surrender of 


the firſt. 


: becauſe the ſecond ſhall be a Surrender in Law 


of the firſt, and the not cancelling was the Fault of the Chancery 


which ought to have done it.. 10 Rep. 66. b. 67. 4. 

A Feoffment is made to, a Stranger of Lands 
leaſed for Years, and Seiſin is delivered in the 
Leſlee's Preſence and with his Agreement; this is no 


Surrender of his Term, but only his Afſent to put the Feoffee in Poſſeſ- 


ſion. Dal. 19. yl. 6. 
A Surrender | may be to an Uſe, but how it may 
„ lee Cro. Eliz. 688. pl. 23. 


Acceptance of a void Locked is 2 Sarrender of 2 
good Leaſe. Cro. El. 873, 874. 


r 67 


Leſſee agrees to the 
Livery, 1s no Surtender 


of his Leads. 


A Sorrender may be 


to an Uſe. 


Accepta ce ef a void 


Leaſe is a Surrender of 2 
good one. 


Sur⸗ 
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two only) the Robe goes tothe 


V. . vivo2 ;-but if 
the Part of him who is dead goes de Bur! 


02S. h 1 BC. F) 
Two are bound in a Two are bound 1 * 2 "Statute, wt Hes, ts 4 
3 4 Car the Eledtion of the Conulſee to ſue 8 ither the Sur- 


vivor or the Executor of vivor or the Executor of the 
the Deceaſed. 195. | 


1; Joine Lien, which . A Jofnit Lien which bjods the Land. ſhall no 
not ſurvive, or lie only ſurvive, or ie only againſt the Sug? or. 1 Rp. 


againſt the Survivor. 14. 4. 


Sulpenſion, 25 

— Kanten 

See Erecuto2s. 
* 


IUſpenſion in legal Underſtanding is taken to 
be where a Rent, P2ofit apprender, &c. by 
reaſon of Unity of Poſſeſſion of the Rent, 
and of the Lond out of which they iſſue, are 

not in Eſſe fo2 a Time, Et tunc dormiunt, but may be revived 02 awaked. 


ee what. 


l Lee 
I" 61 8 7195 Try * fr 2189.1 ere Fac? 2th" | 0 


0 — 4 3 


1 Mot 


an 


and they are ſafd to be extinguiched when they are 


gone fo2 ever, and cannot be revived ; that is, 


— — 


— 


when one hath as great and durable Eſtate in the one as in the other: 


Co. Litt. 213. a- 


* 


Perſonal Actions once e are "for ever 
ſuſpended. Cro. Car. 373. Tre 5 1 


Mhen Part of the Conditibt Wifi 
whole Condition, as well for the Payment of the 
25 as of doing a collateral AQ, is n. 


the the pithbr his Executor, 


* If the Oblige 
this is a Rele of the Action; 


oy 


+ #4; 


N 


Duty remains, and ſtall he : KAſſets in bis” Hands. 


See Co. Litt. 264. b. 
Jf the Feme Obligee Ws the Obligor to Huſ- 
band,or if a Man Debtee takes the Debtor to Wife, 
Car, 373. this is a Riteaſs in Laws and ſo it 


Ibid. 2 

I a Feme Brecher marries the Debtor 7.5 her 
Hosband 4 this is no Releaſe in Law! ſor that 
would be a Wrong to the Dead, and would | work 


C 1 — 


——— —üuuV— 0 33 


perſonal Actions once 
pended are for ever 
ſaſ] N. 


ended, the Where Pare of a Cine 


dition is ſuſpended, the 
whole is ſuſpended, 


; ob ** the 
or his Executor. 
* 8 


Feme Obligee mar- 
ries the Obligor. \ 


is if there be two vt and the one takeyfthe Debtor « to Husband, 


Feme  _— mar- 


ries bet eee $ 
Debt or. | 


a Devaſtavit in Law, which an Act in Law ſhoula never do. Did. 


dee Title Executozss. 
here the Executor of Geber! is . Bre- 


cutor to the Debree,. he bath nothing thereby in 


his own Ri Rane but is only to uſe an! Action in 
heRight 6f's nother. Co. Car. 372. pl. 7. 373. 


A Rent may be ſuſpended by Unity Py a Time, 


and afterwards revived again. Vaugh. 39. 

A Sulpenſion of Rent is, when either the Rent 
or Land are ſo conveyed, not abſolutely and final- 
ly, but for a certain Time, after which we Rent 
will be again revived. Vaugb. 109 

Ik the Leſſor doth any Thing which amounts to 
an Entry, although he departs. preſently, yet the 
Poſſeſſion is in him ſufficient,to. ſuſpend the Rent, 


Where the Ex; mor 
of, the Debtor is ape | 
Executor of the 


he bath nothing ia Ur 


own Net. . 


Rent may be ſuſpend- 
ed for a Time. 


What is a Saſpenſion 
of Rear. - 


What Entry of the 
the Leſſor will ſuſpend 
the Rent. 

How to be recontinped. 


and he ſhall be ſaid extratenere the Defendant until he hath done an 


Act which amounts to a Re- entry. 

A Judgment is had againſt the Leſſor who let 
for Years, rendring Rent with a Condition of Re- 
entry, the Reverfion and Rent is extended upon an 
Elegit, the Condition is ſuſpended during the Ex- 
tent as well in the one as the other. 4 Leon. Coe 322. 


Rent is not iſſuing out of a Common-; ſo that 


the Leſſor's incloſing the Common cannot ſuſpend 
his Rent. Cro, Jo. 679. pl. 16. 


1 Leon. 110. Caſe 149. 


A Condition of Re- 
entry is ſuſpended upon 
an Extent upon an Ele- 
git. l 


Incloſing of a Com- 
mon is no Suſpenſion of 


Rent. 


Tail. 
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| 2 tute of Weſtm. 2. 5 Cap. 1. and is in ting 
Munners, viz. Tail General and Call 
pe Special. Litt. Sect- * 3 


Wefim, 2. rap. I, : ; 
* 8 0 


11 


All difcendible Eſlates Bekoze the Statute de donis conditionalibus,Weſtm, 


rec. f Aber 
ute n. 2. all Inheritances were Fee · ſinple, but the Done 


Statute de donis, 
. *"Weſin, «.cap.z. had no Power of aliening till poſt prolers ſuſcitatan; 
The Subftance of the then came this Statute, and ſays, That volunt as do- 
Statute. natoris ſecundum formam doni in charta doni ſui mani- 


felte expreſſam de cætero obſervetur, &c. add ſo provides that the Dances 

ſhall not alien, but that the Eſtate ſhall remain to the Iſſue of the Do- 

nee, or to the Donor. or his Heirs,” where there are no ow. 5 

; upon the Conſtruction of this Statute the Judges 

JS 0 adjudged, that the Donees ſhall not have a 

; Fee-ſimple (which before they had) but they di- 

vided the Eſtates, and created a particular Eſtate in the Donee, and a 

How come to be an Reverfion in the Donor; ſo as where the Donee 

Eſtate- Tail. had a Fee. ſimple before, by this Act he had but an 

Eſtate-tail, and the Donor a Reverſion in Fee ex- 

; The Conſequences of pectant upon that Eſtate- tail; ſo that here the Do- 

| nee after lſſue nor before cannot bar nor charge his 

Iſſue, nor the Donor . or his Heirs for want of his Iſſue, by Alienation, 

Forfeiture, or any other Charge. See Co. Litt. tg. 4. b. 2 luſt. 335. 

So it continued w 'the Time of Edward the Fourth, where nm 

| udges found out a Way to bar an Eſtate-tail wit 

g * Common Reco- Remainders over. by a feigned Recovery. See Tat 

tarums Caſe, 12 E. 4: fol. 19. 4. b. pl. 25. and fince 

by a Fine to bar the Iſſues by 4 H. 7. cap. 20. and 
32 H. 8. cap. 36. | 

Note, The Statute de domrs creates no Intail but 

of ſuch an Eſtate, which was a Fee-ſimple at the 

Common Law, and diſcendible as a Fee- ſimple. 


Co. Litt, 19, a, 
A Devils 


4 Y. 7. cap. 20. 
32 P. 8. cap, 36. 


of Fines to bar Intails, 


\ 


Ws 


C 
4 Devile to a Man and his Heirs male (without 
Body) is an Intail ;;.but it is otherwiſe in cafe of a , 1.5 Idi. 
Gift. 27 H. 8. c. 27. Hob. 32. Litt. Seck. 51. See : 
Title Fte-ſimple. Litt. Rep. 6. ſays it is a Fee-fimple. 
Tenant in Tail General is where Lands are 
given to a Man, and the Heirs of his Body begot- 
ten: Now if he marries ſeveral Wives, and hath 3 
Ive by every of them, every one of theſe Iſſues by Poſſibility may in- 
herit ; ſo alſo it is in the Caſe of a Gift to a Woman, and the Heirs 
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A Deviſe to the Heirs 


Tail General, What. 


of her Body. Litt. Seck. 14, 15. Becauſe every ſuch Iſſue is begotten 
of the Body. Ibid. Ax | 


Tenant in Tail Special is where Lands are given 1 
to a Man and his Wife, and the Heirs of their Tail, who mall Pepe 
two Bodies to be begotten; and here none ſhall 

inherit, but thoſe that be begotten between them two. Litt. SeG, 16: 
$ that here the Iſſue of a ſecond Wife ſhall not inherit. Vid. | 

In all Gifts in Tail it is the Word Heir, that c 
makes the Inheritance; for if Lands are given to a ;, Than the Husband 
Man and his Wife, and the Heirs of the Body of the Wife is Tenant in 
the Wife by the Husband to be begotten : The Tal. 

Hosband hath but an Eſtate for Life, and the Eſtate. 

tail is in the Wife, becauſe of the Word Heirs which goes only to tlie 
Wife. But if it had been to the Heirs which the Husband ſhould 
have got of the Body of the Woman, or to the Heirs which the Huſ- 
band ſhould beget on the Body of the Woman, in theſe Caſes it is an 
Intail in both. Telv. 131. x Brownl. 211. 

A Devile to a Man and the eldeſt Iſſue male of To 1 * bis 
his Body, this is but an Eſtate for Life in the Fa- ful 2a 15 only 
ther, and alſo an Eſtate for Life in the Son. 2 Leon. 5 
45. But to one and his Iſſue male is an Eſtate- tail, but the Word eldeſt 

will not admit of that Conſtruction. Cro; El. 40. 
Tenant in Tail, Remainder to the King, levies 
a Fine, had Iſſue and died; the Iflue is barr'd, and 
yet the Remainder in the Crown is not diſconti- 


Tenant in Tail, Re- 
mainder in the Crown, 
levies a Fine, it bars his 
Iſſue 


nued. 4 Leon. Caſe 108. ? ; 
Tenant in Tail covenants to ſtand ſeiſed to the 


Uſe of himſelf for Life, and afterwards to the Uſe 


of his eldeſt Son in Fee, and then levies a Fine to, 
a Stranger: And it was adjudged, That when Te- 


nant in Tail covenanted to ſtand ſeiſed to the Ute 
of himſelf for Life, that is as much as he can do, 
and the Limitation over is void, and he remained 
Tenant in Tail as before. Cro. El. 895. pl. 1 5. 

Where a Remainder is limited to two, and the 
Heirs. male of their Bodies, they have not joint 
but ſeveral Eſtates-tail. Cro. Eliz. 220. 

A Limitation of an Eſtate-tail to a Baſtard in eſſe 


is good, not to a Baſtard before born. Cro. Elix. 


509. pl. 34. 510. 


[Pol. 2.] 7A 


Tenant in Tail cove- 
nants to ſtand ſeiſed to 
the Uſe of himſelf for 
Life, Remainder to his 
eldeſt Son in Fee, and 
then levies a Fine to a 
Stranger ; this bars the 
Son. 


To two and the Heirs 
male of their Bodies, are 
ſeparate not jointEftates. 


To a Baſtard in eſſe, 
not to a Baſtard before 
born. 


An 
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An Eſtate- tail cannot 
merge in a Feetſimple. 


Tenant in Tail, Re- 
wainder in Tail, Te- 
nant in 1] ai] enfeoffs him 
in Reverſion in Fee, it 
is a Diſconrinuance. 


To a Man and the 
Heirs of his Body, Re- 
mainder in forma præ- 
dicta, is a good Intail. 


To a Man and his 
Seed, or Iſſue, or Chi!- 
dren, theſe are bur 
Eſtates for Life, and 
. why. 


To a Man © h«rcdibus 

de carne, beredibus de ſe, 

&c. is a good Iatail, and 
8 | 


Begotten, and to be 
begotten, how to extend. 


Heits male or female 


makes a Fee. 


It is the Word Body 


makes the Intail. 


The Word Body is the 


operative Word. 


Words, or Words 


Where Tenant in Tail 
is bound to convey, but 


his Iſſue is not, 


Where the Covenant 
of Tenant in Tail to le- 
vy a Fine binds his Iſſue. 


An Agreement to in- 
tail is governed and di- 


rected in Chancery. 


But no Agreement 
ſhall bind the Iſſue in 
Tail without a Fine or 


Recovery. 


Covenantor had Power by Fine to do it. 


Tail. 
An Eſtate-tail cannot merge by the Acceſſion of 
the Fee · ſimple to it. 8 Rep. 74. b. 2 Rep. 61. a. 
Tenant in Tail, Remainder in Tail; Tenant in 
Tail enfeoffs the Reverſioner in Fee; it is a Di 
continuance. 1 Rep. 140. 4. | 


If Lands are given to a Man & heredibus de cor- 
pore ſuo, Remainder to B. in forma preaida ; this is 
an Eſtate-tail in B. becauſe in forma predida in- 
cludes the other. Co. Litt. 20. b. | 

Lands are given to a Man and his Seed, or to 

a Man and his Iflues, or to a Man and the -Chil. 
dren of his Body ; theſe are but Eſtates for Lives, 
for that there wanteth Words of Inheritance. Co. 
Litt. 20. b. 1 Rep. 163. h. — | 

To a Man & heredibus de carne, heredibus de ſe, 
quos ſibi contigerit, &c. are good Intails ; becauſe of 
the Word Heirs, and, alſo of 'the Perſon of the 
Man. Co. Litt. 20. b.. 8 | 
Note, Though it be begotten, or to be begotten, 
it is a good Eſtate-tail: For as begotten (hall extend 
to Iſſues begotten before, ſo to be begotten (hall 
extend to Iſſues begotten afterwards. '[bid, 

here Lands are given to a Man and his Heirs 
male or female, this is a Fee-fimple ; becauſe it is 
not limited from what Body the Ifſue male or fe- 
male ſhall iſſue : For it is the Word Body that 

makes the Intail. Litt. Seck. 3 1. Co. Litt. 27, 4. 
See Beresford's Caſe 7 Rep. Litt. Rep. 6, 7, 8. 

Jt is requiſite in all Gifts and Limitations of 

Uſes to make an Eſtate-tail, that the Heirs be limit- 


ed to be begotten of ſome Body, either by expreſs 


which tantamount. Beresford's Caſe, Rep. 7. 

Jf Tenant in Tail agrees to convey, he is bound 
by that Agreement; but if he die, his Iſſue is not. 
Chanc Rep. 172. a T4 5 

Where there is a: Covenant to levy a Fine upon 
a valuable Conſideration, and a Decree in purſu- 
ance thereof, this ſhall bind the Iſſue ; becauſe the 


Rep. 294. . | 

An Agreement to intail, is no Intail ; and tho 
it raiſed an Equity againſt him that made it, yet 
that Equity is a Creature of the Court, to be gover- 
ned as Conſcience directs by this Court. But no 
Agreement ſhall bind the Iſſue in Tail, where there 
is a firſt Intail, without Fine or Recovery. Chan-. 
Rep. 236. | 


Tenant 


Chanc. 


Tall. 


Tenant in Tail cannot diſcontihue,  uniehy he be 


ſeiſed by Force of the Intail, if it be not by reaſon 
of Warranty. 'Litt." Rep. 8. 


Tenant in Tail covenants. to ſtand ſeiſed to the 
Uſe of himſelf for Life, with Remainder in Tail, 
and after ſuffers a Recovery and dies: And ad- 

judged, That this ſhall bar the ancient Intail.; be- 
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When 2 Tenarie | in 
Tail cannot diſcontinue: 


Covenant to and 
ſeiſed is no Diſcontinu- 


ance, and his Recovery 
ſhall bar it; 


cauſe the Covenant to ſtand ſeiſed makes no Alteration of the Eſtate 


of the Tenant in Tail, Moor, Caſe 940. 
A Man deviſes to his Son and; is Heirs male of 


his Body for five hundred Years ; 
Years, becauſe it is ſo in e 


xpreſs Words in the 
Will. 10 Rep: 87. 4. Moor, 


aſe 1067, 


be of an Eſtate-tail, as well as of a Fee-ſimple. 
Moor, Caſe 228. 
A Man levies a Fine to himſelf for Life 


, Re- 
mainder to his eldeſt Child in Tail; he hath Iflue 


a Daughter, then a Son ; the Daughter ſhall have 


it. Moor. Caſe 248. See Title Purchale and Re- 
matnder. 

A Devile to his Daughter for Life ; and if ſhe 
marry and have Iſſue, then her Heir after her 
Death ſhall have the Land, and to the Heirs of their 


this is but for, 


Between Baron and Feme ſeveral Moieties may 


Bodies begotten, Remainder to a Stranger in fee; 


A Deviſe to Heirs of 
* Body for five hun- 
dredYears is but aTerm. 


Several Moieties of an 
Eſtate.tail may be be- 
tween Baton and — 


Remainder — pue- 
ro; if the Daughter is 
eldeſt ſhe ſhall have it. 


©. 


A Deviſe for Life, the 
Heir a Purchaſor ; the 
Inheritance in Abeianee, 
quouſque, 


this is only for Life in the Daughter, and the Inheritance in her Heir 


by Purchaſe, being in Abeiance during her Life, and ſetling at the In- 
ſtant of her Death. Moor, Caſe 803. 


Where a Term for Years is deviſed _ :... : 
the Heirs male of his Body, his Heir male ſhall [717 for Yeats 
not have it, but his Executors ; for a Term, which 


is but a Chattel, cannot be intailed ; and ſuch Deviſee may alien the 
Term to whom he pleaſes. 10 Rep. 87. 


An Equity of Redemption not intailable with- Ai Equity of Redemp- 
in the Statute de donit. Chanc. Rep.. 2 19. | Lion notincailable. 
A Decree to forecloſe Tenant in Tail from re- When Tenant in Tail, 


deeming, binds his Iſſne and the Remainders. Chaxc. __ _= Remainders 
Rep. 220. 


Tales. 
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ö es are of tuo Soꝛts, viz, Tales de Cir. 
Tales, what. cumſtantibus 3 02, A Decem Tales. A Tales 


Fil 
o 


de Circumftantibus fs where a full Jury dg 

3 not appear at the Niſi prius, 02 where (0 

many are challenged that there is not a full Jury ; then upon the Pꝛaper 

of the Plaintiſt's Counſel 02 Attozney, the Judge will grant @ Tales de 

Circumſtantibus, Þ ch the Sheriff returns immediately in Court: g 

Decem Tales is, when a full Jury doth not 5 775 at a Trial at the 
Bar, then there goes ont a Writ to the Sheri 


If a Jury do not ap- Upon a Trial at the Bar, if the Jury do not ap- 
Her, che "Cour wat bear full, the Court cannot grant a Tales de Cir- 
grant a Decem Tales, cumſtantibus, but the Court upon a Motion will 
: | grant a Decem Tales Yeturnable in ſome convenient 
Time the ſame Term to try the Cauſe. (Mich. 22 Car. B. R. 1650. B. R) 
For the Statute doth nbt extend to Trials at the Bar, which did enable 
the making of a Tales de Circumſtantibus. | 
1133 A Tales is not to be granted where the whole 
the whole Juy is chal. Array or Jury is challenged for want of Hundre- 
lenged for want of Hun- dors ; but in ſuch Caſe the whole Panel, if the Chal- 
8 lenge be made good, is to be quaſh'd, and a new 
Jury is to be returned. (Mich. 1650. B. S.) For a 
Tales conſiſts but of ſome Perſons to ſupply the Places of ſuch of the 
Jurors as wanted of the Number of twelve, and is not to make a new 
Jury. See the Statute. 3 L 
; - Without a Warrant in Information qui tam, &c. 
om a War but not in Indictments without 9 ah of the 
King's Counſel, 1 Lev. 223. | 


apponere Decem Tales, 


2 . There 


Tales. 


Where the King is a Party, if there ſhall not at 
Ni prius a full Jury appear, then upon Requeſt 


made for the King by any one auhoriſed thereto, 
or aſſigned by the Court where the Inqueſt is to be 
taken, or upon the Requeſt of the Party qui tam, &c. 
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How a Tales is granted 
where the King is a 
Party, 


4 & 5 P. & M. cap. 7. 


upon a penal Statute, or his Attorney, to command the Sheriff to return 
a Tales, the Sheriff ſhall add the Names of the Tales to the former 


Panel | 

No Perſon ſhall take any Reward' or Fee upon 
the Account of any Tales returned, upon Pain to 
forfeit 10 J. one Moiety to the Informer, and the 
other to their Majeſties, by the Statute of 4 & 5 
V. G. M. cap. 24. ſed. 21. 

A Coppozation-Court cannot grant a Tales, for 
the Statute of 35 H. 8. cap. 6. ſeF. 6. doth not ex- 
tend unto Corporations. 

One Juror only appears upon the principal Pa- 


nel, the Court may order a Tales by the Statute of 


35 H. 8. cap. 6. 10 Rep. 102, 103, &c. Cro. Jac. 
316. pl. 19. 

By an Act made 14 Eliz. cap. g. it is enacted, 
That the Tenant or Defendant may have a Tales 
di Circumſtantibus as well as the Demandant or 
P aintiff. 1 | 


No Fees to be taken 
upon account of a Tales 
returned. . 

4& 5 M. & M. t. 24. 
Sec. 21. 


A Corporation Court 
cannot grant a Tales. 
35 H. 8. cap. 6. Sect. 6. 


A Tales may be grant- 
ed, if but one of the Panel 


appears. 


35 6. 8. cap, 6. 


The Defendant or 
Tenant may pray a Tales. 


14.Eliz. cap. 9. 


That in all popular Actions qu tam upon penal Statutes, the De- 
fendant ſhall be admitted to pray, and have a Tales de Circumſtantibus, 


as in other Caſes. 

A Tales ſhall be granted upon a Medjetas Lix- 
gue. 10 Rep. 104. a. See Poph.-35, 36. 

A Tales de Circumſtantibus ought not to be in an 
Aſſiſe, but only in a Ni prius, but a Decem Tales 


muſt be awarded there, and in a Trial at Bar. Cre. 


Car. 341. pl. 6. | | 

Ik upon an Hab. Cor. Jur. or a Diſtringas Jur. 
none of the Jury appear, yet a Decem Tales ſhall be 
awarded; but it ſhall not be awarded upon a Venire 
Fa. Cro. Eliz. 502. pl. 24. 503. 


ba) ' 7 B 


A Tales upon a Medie- 
tas Lingnæ. 


A Tales de Cireumſt an- 
tibus is Extor in an Aſ- 
ſiſe, but it muſt be a 
Decem Tales. 


When a Decem Tale. 
ſhall be awarded. 


Tenant 


Who is a Tenant at 
Sufferance. 


Tenant at Sufferance is made by the Laches of his Leſſoz. 2 Leon. 


fol. 143. 


Where a Man may 


diſtrein Tenant at Suf- 
ferance for Rent due at 
the Determination of his 
Eſtate. 

8 Inne. 


Tenant at Sufferance. 


— — 


ended continues the Poſſeſſion w2ongful: 


Enant at Sufferance is he who comes in 
by a lawful Demiſe, and atter his Term 
iy, and holds over. Co, Litt. 57. b. E 


very 


Where Tenants pur auter vie, for Vears, or Will, do 
frequently hold over the Lands let after the Deter- 
mination of their Eſtates, it is enacted, That where 
any ſuch Rent is arrear at ſuch Determination, the 
Leſſor may within ſix Kalendar Months after ſuch 


Determination, and during the Continuance of the Leſſor's Title and 
the Tenant's Poſſeſſion, diſtrein for ſuch Arrears. 


He cannot grant a 
Copy hold Eſtate. 


A Leaſe made by 
Tenant at Sufferance is a 
Diſſeiſin. 


Where Tenant at Suf. 
feraace ſows, the Owner 
of the Land upon his 


Jf Tenant at Sufferance grants a Copyhold 
Eſtate, the Grant is void. 2 Leon. Caſe 59. 


Tenant at Sufferance makes a Leaſe for Years; 
this is a Diſſeiſin, and turns the Eſtate to a Right. 
Carter 162. as | 

Tenant at Sufferance ſows. the Land, ant the 
Party who hath Right enters before Severance; the 


Entry ſhall have the Corn. Party entring ſhall have the Corn with his Lands 

as he finds it, it being the Folly of him who ſowed 
without Title. Co. Litt. 57. b. But until Entry the Right is in the Te- 
nant, becauſe he hath the Poſſeſſion; ſo that the Owner of the Land 
hath no Remedy for the Corn, nor can bring Treſpaſs until an actual 


Entry. 


Treſpaſs lies not a. 
gainſt Tenant at Suffer. 
ance ſans actual Entry. 


Aﬀer a Leaſe is ex. 
ired continuing the 
Pofſ:flion and Payment 
of che Rent is a new 
Leaſe. 


An Intruder cannot 
be Tenant at Sufferance. 


Ik a Leſſee holds over his Term, the Leſſor can- 
not bring an Action of Treſpaſs without an actual 
Entry. 5 Mod. 384. | 


UWihere Tenant for Years holds over his Term, 
and continues to pay his Rent quarterly as before, 
this Payment and Acceptance of the Rent amounts 
to a new Leaſe. Aleyn 4. 


An Intruder cannot be Tenant at Sufferance, be- 
cauſe at firſt he enters by Wrong, and none can 
be Tenant at Sufferance, but he that comes in by | 
Title. 2 Leon. Caſe 182, 


A Re- 


Cro, El. 777. 


Lenant at Sufferance. 


. 6 k : 553 | 
A Releaſe of the Right to a Tenant at Suffers Wia 4 th 6 
| js void. 3 Leon. Caſe = —_ void, * ; 


A Devile to one for Life upon Condition that 1 for Life ſbe- 


his Eſtate ſhall ceaſe, and after Breach of the Con- ein bis Eftate, end con- 
dition he continues in Poſſeſſion; he is but Tenant bn 
at Sufferance. 3 Leon. Caſe 204. | 


is but Tenant at Snffer- 
ance, 


'Tenant at Will, 
See Leaſes. 


Enant at Will is where Lands are let by Tenant at Will, how 
dne Man to another, to hold to him at the it is 

Will of the Leflo2 : Now here the Law | 

implies it to be at the Mill of the Leſſee 


allo; fo2 it cannot be only at the Will of the Lefſo2, but 1 | ' 
the Gill of the Leſſee alſo. Co. u 55. . 9 ee but it mut be 


Tenant at Will de anno in annum quamdiu amba- le cannot determine 
bus partibus placeret, after the Commencement of the bord to his Leſſor s 
Year cannot determine his Will to the Prejudice 

of the Leſſor for his Rent. Jones 5. 2 Keb. 260. pl. 10. 


Tenant at Will made a Leaſe fromYear to Year ; Tenant at Will leaſes 
it is no Diſſeiſin, but the Leaſe is void. 4 Leon. but f. it #5 n9 Dilſeilin, 


Caſe 95. See Title Dilleiſin. bur ĩt is a void Leaſe, 


Ik Tenant at Will rendring Rent quarterly, be- Where he derermines 
gins a new Quarter, and voluntarily determines dr Win . 
the Will before the Quarter ended, yet he ſhall whole Quarter. 
pay the Rent for that Quarter. Alen 4. | 
- Tenant at Will cut down Trees, and the Leſſor | Treſpaſs lies againſt 
brought Treſpaſs againſt him Ji & Armis, and held Hage cutting down of 
good ; tho Littleton, SeF. 25. ſays nothing of V7 


G Armis. Cro. Eliz. 777. pl. 10. Cro. Car. 187. pl. 7. See Title Actions. 


Cale lies not againſt him for ſo negligently keep- = | 
ing of his Fire, that his Houſe was burnt down. 4 
. 5 bis Fire | 


Tenant at Will can neither grant ar ſurrender. 
Co. Bliz. 156. pl. 39. | 


He can neither giant 
not ſurrender. 


A Leaſe 


586  Eefdiit at Mill. A bY, 
© Where the, Party,0c- A utt is let 4 uns per dient Jener amb, 
E 170 * — partibus placeret, the Teſtafor decußied it for tuo 
the Rent for that Year. Years, and Part of the third Year, and died 3 And 
„„ Debt was brovtight for the thitd Yeaf. Curia. This 
is a Leaſe certain for two Years; and when he enjoys it Patt of the 
chird. it is a Leaſe for that Year alſo. C. Elie, 553; Pl. 6. ii 


* 


Ttnant by Courtelit. 


IEnant by Coluttciie is where a Ban mar⸗ 
ties a cit keiſed fn Fee imple, Fee⸗ 
ll I Op rol $2.08 Melr in Special Tail, 
Df t if the Kali de, 125 Ol deln Rover dar 
02 Nes; yet if the TMite dies, che Huspand hall hold the Tan ing 
his Lite bs Tenatit bp'the Courteſie, Cd. Litt. 29. a. e 


. Where the Huzband A Man had two Daughters, and gives Lands to 
, 8 tlie eldeſt aud We of her TI Remainder 
termination of theWife's "to the 'youngelt and the Heirs | of her Body ; the 
255 eldeſt marries, and had Iſſue born living, and died, 

So allo in this Caſe, then the Motlier died without Hae; it Was ob- 
IG | jected, That the Husband ſhould not be Tenant by 
the Courteſie, | becauſe” the Wife's Eſtate was determined, and the Hul- 
band's Eſtate, which was derived out of it, could not continue: But 
adjudged, That he ſhall be Tenant by the Courteſie. -8 Rep. 34. to 36. 

D ed Man te wn tte a Woman ſeiſed to the Heirs of her 
Tenint by the Courteſie Body, ' marries, and hath Iſſue, and dies, and the 


\ 


What makes a Man 
Tenant by Couttelie. = 


after his Wife's Elite is -Iffae dies, the Wife's Eſtate. is determined, yet her . 


determined. Hausband all be Tenant by the Courteſie ; becauſe it 
IL... 38 racifly implied in the Gift, that it muſt be ſuch 
an Iſſue as by Poſſibility may inherit. 8 Rep. 3 4, 35-4. 


A Chi rind bud bf . f eren ee. bed, at 
de Maker Bey vil was ripp d out of her Belly: This will not do to 


not do it. make a Tenant by the Courteſie; becauſe the Iſſue 


ought to be conſummate with the Death of the 
Mother. 


- Where 


a Klonen died in Childbed. and the Child 
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«Tenant by Courteſie. 


CUhere Lands are given to a Woman, and the It muft be * 


Heirs male of her Body, and ſhe hath Iſſue only Heir as can fnherit. 
Females: This will not do. 8 Rep. 3 3. 6. | 
CUhere Lands are given to Husband and Wife, Ir muſt be from an 


and the Heirs of their two Bodies on, they ual Seilin, not a Sei- 


fin in Law. 


have Iſſue, the Husband dies, the Wife marries 


again, the ſecond Husband hath Iflue ; he ſhall be Tenant by Cour- 


teſie. 8 Rep. 35. 65. | 

Litileton ſays, as Heir to the Wife, This is the _ There ſhall be no 
true Reaſon the Husband ſhall not be Tenant by Ade ac, by —_— 
theCourteſie upon a Seifin in Law; for in ſuch Caſe IWW. 
the Iſſue ought to make himſelf Heir to him who 
was laſt actually ſeiſed. 8 Rep. 36. a. 


There ſhall be no Tenancy by the Courteſie of a No Tenancy by the 


Copyhold Eſtate, unleſs there be a particular Cu- — Copy hold 


ſtom for it. Cro. Eliz. 361. pl. 22. 


The Alienation of Tenant by the Courteſie with Tenant by the Cour. 


Warranty, unleſs Aſſets of an Eſtate of Inheritance vaney; ic i; with War 


to the Value of the Eſtate aliened, diſcended to him Afers diſcend. 


from the Altenor, is void. oa Glor. 6 E. 3. 


Tenant foz Life. 


53 Einblements. 
| See C2 Forfeiture. 
Leales. 


Enant fo2 Life is he who holds an Eſtate | 
fo2 his own Lite, and fs puniſhable ko: Tenant for Life,whar. 
CUaſte, and may commit a Foztetture. 1 


Tenant for Life plants Hops, and dies in Auguſt The * * 
before Severance ; his Executor and not the Re- che -I. N wall 
mainder-man ſhall have the Crop. Cro. Car. 515. hare the Hops. 
pl. 13. See in Title Emblements, who ſhall have 


the Corn, and who the Apples, &c. 
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A Leaſe to a Man for 
his own ai the Lives of 
ewo others, is a good 
Leaſe for all the hires 
Lives. 


All Warranties by 
Tenant for Life hall be 
void, 

4 & 5 Anre. 


Recovery ſuffered by 
Tenant for Life is a 


Forfeiture. 


Tenant for Life, Re- 
mainder io Tail, Re- 
verſion in Fee, enfeoffy 
the Reverſioner, this is 


- a Forfeiture. 


Acceptance of a Fine 
ſur Conuſance, is a For- 
feiture. 


The Law allows his 
Executor a convenient 


Time to remove his 
Effects. a 


Termino nondum fenito 
implies the Liſe of the 
Tenant for Life. 


So alſo doth adhu; ſci. 
ſitus exiſtit. 


n PM Life. T 


- The Queſtion was, Whether a; Leaſe to one * 


his own Life, and the Lives of two others, bea 
longer Eſtate than for his one Life only? it was 


adjudged, That it was good for all the Lives. Co, 


El. 491. pl. 8. 492. 
By the Statute of 4 & 5 1 Ek it 15 enacted, | 


That all Warranties to be — by any Tenant 
for Life, of any Lands, Tenements or Hereditaments, 


the ſame diſcending or coming to any Perſon in 


Reverſion or Remainder, ſhall be void. 

Leſſee for Life bargains and ſells in Fee, after. 
terwards he ſuffers a Recovery to the Uſe of the 
Bargainor, this is a Forfeiture, Moor, Caſe 423. 


Tenant for Life, Remainder in Tail, Reverſion 
in Fee ; Tenant for Life enfeoffs him in the Re- 


verſion ; this is a Forfeiture of his Eſtate, and ſhall 
diveſt the Eſtate-tail in the Remainder. I Ry, 
140. 4. 

Il Tenant for Life takes a Fine 2 Conuſance de 
droit, it is a Forfeiture. 3 Leon. Caſe 61. 


— 


The Law allows the Executor or Tenant for 
Life a convenient Time for removing of the Goods 
and Cattle after the Death of Tenant for Life. Co, 
Jac. 204. pl. 6. 


Termino nondum finito upon a Leaſe of Tenant 


for Life implies that he is living. Cro. Jac. 622, 


So where is in a Declaration adbuc ſeiſitns exiſtit, 


implies his Life. * 304. 


Tenant 


B20 Mk =—_Hmr. 


> — 


Tenant in Common, 


Jointenants. 
See} Partition. 


Enancy fn Common is where two Den Tenancy i in Common, 
have Lands by ſeveral Titles; oz where what. 

a Feoffment oꝛ other Conveyance ts 

made to two, Habend' the one Motety to 

ys and the other Moiety to 12 other: wh is alſo of Ooods and chat 
els. 


Jointenants and Tenants in Common, of any Jointeniate and Te- 
Eſtate of Inheritance in their own or their Wives _ A Wrie of Part 
light, are compellable to make Partition by Writ tion. 

De part icipatione facienda, to be deviſed in the Court 2 8 2 

of Chancery, in like Manner as Coparceners have See 
been compelled : And alſo that each of them and their Heirs may 
have Aid of the other or their Heirs : Alſo Jointenants and Tenants 
in Common for Lives or Years may have it. 

How Tenants in Common ſhall preſent to an _ How they ſhall pre- 
Advowſon by the Statute of 7 Anne after a Parti- 1 * 
tion made between them to preſent by Turns, See Anne. 
in Title Partition. 

They cannot join in an Action of Waſte againſt INT canoe foly in 
their Leſſee. Moor, Caſe 110. Waſte. 

Caſe doth not lie for one Tenant in Common ' What Remedy one 
of an Horſe, &c. againſt another for diſpoſing of u inCommon hath 
the whole; La, the Law every Tenant in TY 1 
Common hath Power to diſpoſe of the whole. 1 Lev. | 
29. See Litt. Seck. 222. But now by the Statute of 4 & 5 Anne, 
which ſee in Title Account, an Action of Account lies 2 one Join- 
tenant and Tenant in Common againſt the other, their Executors and 


adminiſtrators for their juſt Share and Proportion of the Profits. 


Dower lies againſt a Tenant in Common before Power lies againft 
T-naar in Common be- 


Partition. 9 Lev. 84. | : tore Partition, 


cus 


— 
3] 'd Wd 1 
- &- 
- — 
- 
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One Coparcener ali. 
ens, the Alienee and the 
other Parcener are Te- 
nants in Common. 


Tenants in Common 
join in a Leaſe they may 
ſever in Actions. 


A - Deviſe to three, 


Share and Share alike, is 


a Tenancy in Common. 


A Deviſe to his Sons 
and their Heirs, and all 
to have Part and Part 
alike. - „ 


Where a Deviſe to 
two equally to be di- 
vided is a Tenancy in 


'Common. 


Where a Jointenancy. 

A Deviſe of Lands to 
two equally is a Teaan- 
cy in Common. 

Where a Jointenancy. 


But not ſo of Goods; 
nor of the Deviſe of a 
Term. 


Surrender to three of 


a Copyhold, oy æqualiter 


dividend”, is a Joiatenan- 


cy, and why. 


Tenant in Common. 
Two Coparceners, the one aliens his Part to 
J. S. the other Parcener and the Alienee are Te- 


nants in Common. Lite. Se. 309. 


* 


Two Tenants in Common join, in a Leaſe, they 
may join or ſever in Actions, ſnewing the Special 
Matter. 4 Jac. 2. B. R. 

A Devile to three, Share and Share alike, with- 
out the Words equally to be divided, is a Tenan. 


ey in Common. Garret and Hieby. 5 W. &. N. 


B. R. See Title Devilſe. | TOR 
A Man deviſes to his five Sons and their Heirs 


and Aſſigns, all of them to have Part and Part a. 


like; the one to have as much as the other is a 
Tenancy in Common. Litt. Rep. 46. 

A Devile to two equally to be divided between they. 
Catlin and Wray. They are Tenants in Common, 
Southcote. They are Jointenants ; becauſe the Words 
refer to a Divifion to be made, and in the mean 
time they are Jointenants. Dal. go. pl. 10. 

A Man deviſed. Lands to his Sons equally, and 
their Heirs ; this is a Tenancy in Common, by 
reaſon of the Word Heirs ; but where Lands are 
deviſed to two equally, they are Jointenants : But 
it is not ſo in caſe of a Deviſe of Goods; ſo upon a 


Deviſe of a Term to two equally, they are Tenants 


in Common. Co. Eliz. 605. pl. 6. 606. | 
A Man ſurrenders his copy bold Lands to his 


three Sons, & eorum reſpectivis heredibus equaliter 


dividend ; whether this was a Jointenancy or Je- 


nancy in Common, was the Queſtion: And held, 


That if it had been in a Will, it had been a Tenancy in Common; 


but being in a Surrender, which is a Commen Law Conveyance, it is a 
| S But to make it a Tenaney in Common, it fhould have 


en to his three Sons, viz. one third Part to one Son and his Heirs, 
another third to another Son and his Heirs, and the other to his other 
Son and his Heirs. 5 W. & M. B. R. See Title Devilſe. 


Tenants in Common, 
Deviſces, may join or 


ſever in Debt for Rent: 


Bur muſt ſever in an 
Avowry, and why. 


In what Actions they 
may join. 


He may ſolely defend 
or take a Diſtreſs. 


Tenants in Common, Deviſees, may join or ſever 
in an Action of Debt for Rent, upon a Leaſe 
granted by the Devifor : But in an Avowry they 
muſt (ever, becauſe that is in the Reality only. 
5 W. & M. B. R. | | 

Tenants in Common may not join in perſonal 
Actions, but may join in real ones. 1 Lev. 109. 

A Tenant in Common may ſolely defend, or he 
only may take a Diſtreſs, although his Avowry is 
by way of Action, and yet he may juſtiſie it. Co. 
Elix. 530. pl. 666. N 


Tenants 


Tenant in Common. 
Tenants in Common may join in an Action on 
the Caſe for a Nuſance, for it is perſonal. Cro, Jac. 
131. pl. to. Ney 135. e 
Tenants in Common may join in an Avowry 
for Damage Feaſant, or in Treſpaſs. 5 Mod. 27. 


Ney 135. 


CAhere the Tort is a Tort to both, they ought 
to join, but if the Tort be particular, . as chafing 
the Cattle of one, there he ſolely muſt Have the 
A@ion. Latch 152, 1322 os 

Tenants in common may join in an Action of 
Debt for Rent, and declare for the whole Rent, or 
may ſever for Moieties ; and if they declare ſeve- 
rally, then ſuppoſe the Rent be 20/7. 


| 14.68 

Tenants in Common. 
may join in an AQion 
for a Nuſence. 


They my join in an 
Fealant or Treſpaſs. 


Where they muſt join, 
and where nor. 


Where they join for 
the Whole, ot — ſor 
the Moiety. 


per Annum, they muſt not de- 


clare ſeverally for 10 J. per Atv a · piece, but for the Moiety of 20 J. 


Crump and Martin. 9 W. 3. And upon 
Retorno Habendo ought to be ſeveral. 
_ When an Eſtate is limited by one and the ſame 
Conveyance, there one may have a Fee, and ano- 
ther an Eſtate for Life jointly ; but when they are 
Tenants for Life firſt, and afterwards one acquires 
the Fee, or the Fee deſcends to one of them, there 
the Jointure is ſevered. | © 

here a Man makes an Eſtate to three, and the 


' Heirs of one of them, there one of them hath a 


Fee, and yet the Jointure contsaues; for all is but 
one Eſtate created at one Time z and therefore the 
Ree carinot merge the Jointare; which rakes Effect 
with the Creation of the Remainder in Fee. 

But when three are Jointenants for Life, and 
one purchaſes the Fee, or the Land deſeends to 
him, the Fee doth not merge che Eftate for Life, 
becauſe the Eſtate for Life was in eſſe before, and 
may not be merged or ſurrendred. See Title Merger. 
A Doviſe to two, and to the Heirs of their two 
Bodies lawfully begotten By equal Fortions equally 
o be divided, makes a Tengucy in Common, ac- 
cording to the Intent of the Deviſor. 3 Rep. 36. 6. 


One Tenant in Common cannot bring an Acti- 
on of Treſpaſs agairiſt another Tenant in Common. 
3 Leon. Caſe 307. Noy 14. contru. 55 

One Tenant in Common may diſtrein for Rent 


upon the other, when he comes in under the 
Leſſee, and the Diſtreſs may be taken upon any 
part of the Land. Cro. Fe. 61. pl. 6. 


One Tenant in Common may bring Waſte a- 
gainſt his Partner, and what ſhall be done in it. 
See Title Maſte. 
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Avowries the judgment de 
7 N. 3. B. R. 


Where Tenant in Fee, 
and for Life, is by the 
ſame Conveyance, they 
are Jointenants. 

But where Tenant for 
Life firſt, and Tenant 
in Fee after, thenitis a 
Tenancy in 


To three, and the 
Heirs of one, is a joint 
Eſtate, but the Fee hath 
not merged the joint 
Eſtate. 


Three Jointenarits for 
Life ; one purchaſes, ot 
the Fee deſcends to him: 

This doth not merge 
the Eſtace for Life. 


Deviſe to two, and the 
Heirs of their Bodies, 
equally to be divided, 
makes 1 Tenancy in 
Common. 


One Tenant in Com- 
mon cannot bring Treſ- 
paſs agu inſt the other. 


Whete one Jointenant 


may diſtrein for Rent 


upon the other, and 
where tlie Diftcefi' my 


be taken. 


One Trnant in Ok 
mon may bring e 
agai, 2 wands 


Tender. 


"ow 
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: a Award. a 2 V 5 Nr: 5 
See Im ariante. 
1 en eee e 
? 
* 
9 „ et 4 
2 Ender ts the ofering of oney, [2 any other 
Tender, what. oy 


A Tender of Rent to 


Ave a Forfeiture muſt be 
of the whole Rent. 


Thing. 


412 * Bande . the Forfeiture of 2 
Leaſe, ought: to be a Teuder of the whole Rent, due 
at the Time of the Tender, without any Deduction 


of Taxes or other Payments, (Trin. 23 Car. B. R.) Becauſe there was 
no Notice taken of ſuch Deductions to be made at the ; Time of the 
Covenant made ; for the Leſſee covenants to pay the whole Rent. 


Money awarded is loſt 
by Tender and Refuſal. 


Freeze, to make 
ſuch a. Deed as ſhould 


ſatisſie che Plaiatiff's 
Coiinſel, whether the 
Deſendant ought to ten- 
der ir. 


Feu An js an . 
ent. 


in Pleat in Debt for! 


Tender of Amends for 
Damage Feaſant before 
che Cattle are impounded 
is Tufficient,. N= — 
2 ter. 


A Sum awarded to be paid is cer loſt; 8 
Tender: and Refuſal: 3 Lev. 24. 
_ "If ms to make Cocks a Deed as ſhould 
ſatisſie the Plaintiff's -,Counſel, -; the Defendant 
ought to tender it, to ſee if it in li or not? 
2, Een. 99. Her 


Plea paratus ſolvere without abtuliz. is ill in Debt 
for Rent, and not cured by the profert hic in Car 
para ſolvere. 2 Lev. 209. 3 Lev. 103. 

- Where a Diſtreſs is taken * Damage Feaſant, if 
there-be a Tender of , Amends made to the Owner 
of the Ground where the Treſpaſs was committed 
(for it will not be ſufficient to his Bailiff) before the 


Cattle are impounded, or a Writ ſued out for the 


Treſpaſs, it will be ſufficient; and may be well pleaded, but it -comes 
too late after the Cattle are impounded, or Writ ned e out. = Nt 
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g w 9 
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4 
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r An Sens AS «+ 


Ice due, prifi pleaded co 
- 37 Aſunyhr after Im- 
; Parlance, is naught. 


he Was not ready. as biet 4 ed what to plead, 


CUhen a Condition js for Payment of M 1 1 
| | : " OL 'MIO- To a Cond fl 
ney, the Defendant, if he Pleads à Tender, muſt P ment of Money tout 
ſay 'wncore priſt . but if it be to do a collateral Ac. , 
as to ſtand to an Award, Or. there he need not t Nos where it is to do 
. "245; : tales! „A © collateral AR. 


as loſt b the Tend f AS oe 
_ — . Thing. 3 Lev. Mk . 105 | * „ hy Tender: , 
ere a ſingle Bill is made, and after dea © ling RTE © IT 
Defealance 's wade, tha if he pays a leſs Sth her Tender 2 
c. There if he plea s the Defeaſance 4% is? muſt not ſay, cours temps 
Tender of the lelkr Sam, be need . * — A and where he mult, 
temps priſt. ; for by the Tender he was diſcharged : But 4, fa Bond 
conditioned to pay a leffer Sum. Ceo, E1; e &, 7. Dodd 
dee Moor, Caſe 119. 11 8 wi ray 735.91 6. Co. Litt. 207. 4. 
ee Man be bound in two hundred uarters of lech a 
Wheat to deliver an hundred, if the — dete where the Ten- 
* od the Aa 6 he ſhall not plead uncore riſt; er is of bong Periturs, 
or though it be Part of the Condition. et t e bona per; 
it 1s. 2 Charge for the Obligor to keep them. Cert ries 2 
On a Covenant to pay Money where Damages In Covenant where 
only are to be recovered, Tender and Refuſal js a Namages only are to be 


good Plea without ncore proft... Show.. Rep. 129,130. good wich e 
| II AST 


Fa, out ace pri; | | 

There: an Action of Di ths, 5 p = 
Judgment, the Defendant may within the fir . inDcbe upon I adg, 
Days of the 255 Plead, 'That-ſemper puratus fut & Wat 4 209 
e par atus exiſtit to pay the Moneyz &. profert Bic in Cur;, the Mo- 
ney, and that is 4 good Plea, and dhe Plakat ſhall loſe His Calle. 
but the Plaintiff; pro danpnis haben may reply, That ante Exhibitions 
not paid; and if the 


The Iſſue ſhall always be joined upon the Tender. . Lion the ue ſhall be 
and not upon the Refuſal, for it js impoſſible there be 
ſhould be a Refuſal where there is no Tender. 
( 120. 2 NH⁰ιν,ο,Vqd a g dne enn i16 yh; n 3 
Apon a Bond the Defendant pleads. a Tender, Upon a Plea of Ten. 
and brought the Money into, Court, which elle der and Money received 
Plaintiff received, and Judgment to acquit him AA chePl oof 
wreof; And the Plaintiff pro dempnir! hi. 7 al- tiff comes roo late, che 
ledges! a Demand of the Money from the Defen⸗ * — 
dant, and held no Plea; for if the Plaintiff would 8 
have Damages, -be ought not to have received the Money, but left it 
in Court; for after Judgment 410d eat nde ſine lie, no Iſſue can be 
aten. Cro. Jac, 126. pl, 13. ne 207 0 75901 ; 


he conſi 


o 


4 


ns . | CUhere 
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_— Tender 


Trover lies. 


"Where ypon Seod- Mhbere Goods are pawned, and the Money is 
payne bende for, them, i. 16 as good es Payment, and 
good #5 Payment, aud the ſpecial Property of the Goods, which was in 
A the Pawneq, is thereby reveſted in the Pawner, 
alan upon a Demand and Denial, Trover lies. See 
| | =—_ Cro. Fac, 243. N. [ 9010 n: ie 1 | 
How to plead « Ten · l here a Man pleads a Tender at the Day, he 
42 need not plead ſemper panatur, becauſe he hath done 
Wbere after Impar- what was required of him to da. Note, This may 
lan e. be pleaded after Imparlance. 4 Fac. 2. B. R. But 
V 3% it was ſaid per Cur. That when a' Tender is 
pleaded at the oy in the — the 8 — 4 to plead 
emper paratus, but uncore pri, a ing the Money into Court. 
F e By the Act made 4 O' 5 Anne, For the Amend. 
Cohietbe Felachet, lu. ment of the Lev, it is enatted, That if at any Time, 
tereſt and Charges, ſhall pending an Action upon 2 Penal Bond, the Defen- 
be » good Diſcharge de ang ſhalt bring into the Court the Principal and 
Y Anne © Intereſh due u ſuch Bond, with the Coſts of 
4 & $ Ince. LNLETE? — 
hs Suit in Law and Equity, the Money ſo brought 
in ſhall be in full Satisfaction and Diſcharge of the ſaid Bond, and 
the Court may give Judgment to diſcharge every Defendant accord. 


ingly. 8 | 15 
8 .  Altho'. the laſt Time of Payment of Money 
When the Condition force of a Condition, at a convenient Time of 15 


Sg a Trader Day. where the Money: may be told before Sun - ſet, 


4 is a good Tender ; yet if ii be made to the Party at 
the Place at any Time of the Day, and he refuſes it, the Condition is 
ſaved. 5 Rep. 114.4 2 

W £4 Where Rent is tendred the Leſſor may after 
recovered, where the bring Debt, but be cannot recover any Damages; 
Rent is tendred. becauſe it was his own Fault that he would not re- 
CCCeiva it. Lift. By. 39, 24 VO 

Tender of Nen (here a: Condition was to pay 100 l of Jawful 
Kal a od. Money of England; the Tender of Spaniſh Money 

was good, it being made current by Proclamation 

in the Time of Php and Mary. 5 Nep. 174. b. 

Ak a Tender is made of more than is due, it is 
good, and the other ought to take out what be- 
longs to him. 5 Rep. 115. 4 

Tender in Bags, v A Tender in Bags, without ſhewing or telling of 
.-— it, is good, if it can be proved that there was the 

Whois to tell it. Sum to be tendred ; and if OI of r 

a to the Martgagee, he ought to. put it out of the 
rn Bags 3. bus if he takes it without — if there 
bde any; bad! Money, the Mortgagor is not bound 
| to change it. 5 Rep. 1 15. „en 5 : 
So alfa where roo g1e%% I a Mao be bound to pay 40000 Il at one Time, 
Day is to bs tendres; ànd he tender it in Bags, it is ſufficient, becauſe 
D ſuch a Sum cannot be counted in one Day. 115. 4. 


4 | Unto 


A Tender of more 
than due is good. 


„ &@ © OM 


> ©? 


(0 


Mich. 9 W. 3. 


Upon an Iadebitatus Aſſumpſit, and a Special Re- 


queſt, the Defendant pleads a Tender before the Re- 
queſt, and brings the Money 


into Court: The 
Court thought that the Defendant ought to have 
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Upon an Aſmpſtt, 
and ſpecial Requeſt, how 
to plead a Tender before 


the Requeſt. 


pleaded thus, viz. Quoad aliqua ulteriora dampna Miſe & Cuſhag. and 


when it is in Debt, then quo 


pom a Tender of Rent to be pleaded to Debt 


brought by a Grantee of the Rent againſt Aſſignee 


of the Leſſee. Lutw. 367, 368. 593. 


Touts temps prift, without a Tender in Court, is 
naught. Lutw. 283. _ 

Tender of Amends pleaded after a new Aſſign- 
ment, and held to be no Departure. Lum. 1261. 


In an Aſſumpſ the Defendant pleads a Tender 
of two Guineas of the Value of 45 5s. abſque hoc, 
that he deſerved more ; and upon a ſpecial De 
rer the Traverſe was adjudged to be naught, and a 
Repleader awarded omitting the Traverſe, and the 
Plea of Tender to be of the 45 s. and Iſſue to be 
taken of the Sufficiency thereof. 3 Lev. 440. 

A Covenant to convey according to Draughts 
agreed upon ; there needs no Tender of Wax, be- 
cauſe he had taken this upon himſelf. 1 Lev. 44. 

- When the Tender of a Conveyance is neceſſary, 
and when not. Ibid. | 


The Defendant may tender an Ametids in an 
involuntary Treſpaſs, but not in a Treſpaſs by 
Miſtake. 3 Lev. 37. 

A Tender upon the Land before the Diſtreſs for 
Rent, or Damage Feaſant, makes the Diſtreſs tor- 
tious : A Tender after the Diſtreſs, and before the 
impounding, makes the Detainer, and not the Ta- 

ng, tortious. | 

A Tender after the impounding makes neither 
other tortious, for it comes too late. 8 Rep. 147. 4. 
In 2 Clavſar: . fregit the Defendant pleads Tender 
of Amends according to the Statute of 21 Fac. e. 
The Plaintiff replies, That before ſuch Tender he 
ſued out a Latitze, Teſte ſuch a Day, and procured 


MUur- . 


dampna occaſione Detentionis Debiti, &c, 


How a Tender of 
Rene ought be pleaded 
in Debt by Grantee, 
againſt the Aſſignee of a 
Leſſee. 


| Touts temps priſt, with- 
out a Tender, is naught. 


Tender of Amends 
after a mew Aſſigameacr, 
is no Departure, 


In caſe upon a Nun 
tam mernit the Defens + 
dant pleads a Tender of 
45 . and traverſes that 
he deſerved more, ir is 
naught, 


How to be upon Con- 
veyance accordicg to 
Dravghts. 


When the Tender of 
a Conveyance is neceſ- 
ſary, and when not. 


Tender may be in an 
involudrary Treſpaſs, but 
not in a Treſpaſs by 
Miſtake. 


Tendet before Diſtreſs 
and after, 


Before and after im- 
pounding. 


the one nor the 
See 2 Inſt. 107. 


Tender comes too late 
after a Writ faced out 
but it ought to be im- 
mediately after the Treſ- 
paſs. | | 


the Defendant to be arreſted, intending to declare $4 
in Treſpaſs: And reſolved that this Tender came too late; for the Ten- 
der ought to be immediately after the Treſpaſs and before any Suic 


commenced. 


[L. 2.] 7 E 


Tenement, 


3 
* 


Tenement. 


pe Wo2d Tenement includes not only all 
cozpo2ate Jnheritances, but alſo all In⸗ 

beritances iſluing out of any of them, oz 
concerning 02 annexed to the ſame, tho 

they lie in S2ant, as Rents, Eſtovers, &c. Co. Lite. 19. b. 20. a. 

* | 


| a Tenement may be ſaid to be any Hoyſe, 
—.—— 1 14 Land, Rent, or other ſuch like Thing which is any 
way held or poſſeſſed ; and it is a. Word of very 

large and ambiguous Meaning, and therefore not fit to be uſed to de- 


Tenement, what. 


nominate or expreſs any Thing which requires a particular Deſcription, 


21 Car. B. R. 


— 


1 _ _— 


Teͤnure. 
See 5 


Enure ſignifies the Eſtate in the Land; 


AvoWzy. 
DSctlin. 


Tenure, what. - therefoze Tenant in Fee-ſimple is he 

e e Jew nies 

| | Co. Litt. 1. a. {| 
Tenure 02 Service by which t a 


ye Land is holden. Ibid. 


R 8 au 


therefore he is ſummus Dominus ſupra omnes. 2 Inſt. 


Tenures by Act of Parliament made 12 Car. 2. c. 23. oy 


N | Temire. ; " 687 
All Lands and Tenement in Ergland are holden 


either mediately or immediately of the King; and 2 lad ud beiden. 


37. 


Tenure i. capite are now all turned into Socage- In hy np turned into 
e by the Statute of 
12 Car, 2. cap, 23. 


Lands which are granted by the. King to hold-- ; | 
of him of his Manor of Eaft Greenwich in Kept, in „ond n Fords in pft 
capite, is a Tenure in Socage, and the Words is ; 
capite in the Grant are void. (Trin. 23 Car. B. R.) For theſe Words 


i capite are repugnant to the Tenure created by the Grant; for all 
Lands that hold of that Manor are held in Socage. 


: 


A Pan ſerving upon the Homage, and joining _ What ſhall be good 
in Preſentments, is a Evidence of his Tenuns Evidence for the Lord 


of a Tenure, and w 
of the Lord, and he ſhall do Fealty, and the Lord of boldin "by Quit 


' ſhall have the Land by Eſcheat, if he die without Rv 


Heir: But this is no Conſequence that he holds by - 
any Quit-Rent, and nothing can be Evidence of that but ſome writ- 


ten Evidence mentioning of it, or Proof of actual Payment, or plain 


Confeſſion, or Acknowledgment of it. 

Jn what Caſes the Tenure is traverſable, and Where the Tenure, 
not the Seiſin, and-where the Seiſin and not the crab in, is 
Tenure. Keilm. 3 1.b. See 6 Nep. I, 2.Plow. Com. 9 5, 96. | 


Term fo2 Years. 
PE ET Ry hy 
Leaſes. | 


Leaſe o: a Term of Peirs is a Chatte 
Real, and all Goods which: are temove- 
able are Chattels Perional- ; | 


. a ky... - I * = * * . . 1 
v * ' j4 9 F - 1 P AJ. : 4 * £ \ þ 9 „ 
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; IS: Here are four Terms in the Pear, viz. Hil- 
x The four Terms. lary Term, which begins the 23d of January ; - 
Eaſter Term, the next Wedneſday after 15 0 


5 Days of Eaſter; Trinity Term, the Friday 
3 after_Trinity Sunday; and Michaelmas Term, on the 23d of October: Du- 
= nis which Terms the Courts in Weſtminſter-hall do fit and Diſpatch 
” - Their Bulineſs, and give Judgments, 8c. 


: ; The iſſuable Terms are Hillary Term and Trinity 
Tomo tho as Term only, the other two Terms are not fo called; 
3 7 d y TI 
| and the iſſuable Terms are ſo called, becauſe in 
a them are the Iſſues joined and made up, which are to be tryed at the 
Lem Aſſizes, and the Summer Aſſizes, which do immediately and re- 
ſpectively follow them. Hill. 22 Car. B. K. 


3 3 | | The 


The four Days in Term 2. Exception, 


minſter. Bill th Med 
executed. 1 Lev. 1 


1. Eſfoir. . 8 | 
bal ce . four Day s in 
B. R. . 


are the * of 3. Appearance. 
4. Return. J 
peftern adj jotirn 'dito 771 Term a Defer by 


770 how teſted and jurned 10197 Thaw «6 


Term at Ox ford pr 


The Cdurt does — take Notice of the Day of * — Cour takes no 
the Return of theWrit,as to the Day of the Month, the Return ofthe Welt 
in moveable Terms. Id 196. in moveable Terms. * 

Jn B R. the Judgment does not refer to the firſt 8 
3 png the Term, but to the filing of the Bill. Jvdgment in 3. K. * 


All the Term in Conſtruction of Low! is account. 


ed but one Day, and therefore a Plea that is put * Day 0 


in the laſt Day of a Term, is a Plea of the firſt - 
Day of the Term, &- EM c & contra as to ſome Parpolcs. Trin. 23 Car. 
B. = Mich. 1649. 8 
N is Ty to begin upon the Eſſoin- day, 
1 77 which Da One) ip * Court of xy ke | je begins onthe kia 
Weſtntinſter 37g Ellbins are then entred, | 
8 the third Day afterwards {except it is Trinity Term, or elſe a Sun- 
day intervening 1 — Michaelmas or Hillary Term) is the firſt Day of 
the Term 8 Time the Judges in all the Courts of Juſtice do 
fit to do t e Buſineſs of the Term. 

The ſame Day of the Week that Michoclanes , Fi 22 
Term doth end, the ſame Day Hillary Term doth Nen 
always 5 1455 8 ma; Term ends. 

Trinity Term, abridg'd and four Returns taken Ning Term abridg'd. 
away, 14 now there ſhall be only four Returns 3. . 8. cap. 21. 
remaining. 

Meble * was formerly two Returns 2 
longer than it is now ; but the ſame were taken _ un 6. 


2 9 and os Term abbreviated mn 16 Car. 1. 
cap. 6. | 


Pol. 23 | 7 F 
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How to plead in a Co a Sei. Fa. agafnſt Tertenants, OR 
bas be- gare, Plesded, whercin hers is Power 15 mate Teſt 
to make Leaſes. and the Tenant pleads in Bar 2" Leafe for Years 
-'1 Whether . pete Purſuant thereunto; "the Plaintiff demurs, and the 

gvbre ' muſt be Queſtion' was, Whether ſpecial Non-tenure can 
plated in Bur d not be pleaded in Bay, but mufl be pleaded "in 
Abatement only q See it Sanndery," and in 2 {wh 
et 104. £117 ae! 
as . 01 8 Tertenants cannot plead in e 
* Error, ber sa Writ of Error, but ie coly in Bar; for the Sei. 1 
| . againſt him 1 is not «d adiendem Errores, but ad an 
diendum Proceſf, ki I Lev. 1 0 WO N 


Plex 802 The Tertenant appeared and pleaded, That the 


as isa ecoguizor b y had nothing in the L as at the Time 
nothing in the Lind, c- of the Recognizance, 85 ever after, ant Hae tt. there- 


1 bpond adil dl G Car. 295. Nl. 5. * 
N Be In io here there are Sci. Fa. in two Concer and 
in one County ſhall not ſeveral Pleas, and the Defendant in one County 
take any advantage of dies after Verdict found for him and before Judg- 
1 the ment, the other Defendant in the other County 
cannot in a Writ of Error upon the judgment 

againſt him _ this for Error. Cro. Car. 5 17. pl. 19. 518. 

1 In the Caſe of a 8 Statute or Judg- 
charged only as * ment, the Heir is charged as Tertenant, and not 
nant, and not as Heir, as Heir 5 poſe by the Recognizance, Judgment 
ny. | or Statute: e Heir is not bound, but the Ance- 
ſtor concedit, that the Money de Terri, &c. levetur. 


3 Rep. 12. b, Sea Co. Car. 295. pl. 5. 
4 | Jt 


x Tertenant. 


3 f 8 571 

In a Sei. Fa. upon a Judgment in Debt againſt 8 7 | 

Tertenants, the Sheriff returned a Sci. F. to J. S. , No Fler to fay that 
Tertenant of a Meſſuage, &c. who comes and pleads © * En: 


that he is not Tertenant againſt the Return of the Sheriff; this is n 
= and the Plaintiff may take Execution at his Peril. Geo. Eli. 87 4 
The Heir cannot ſay that he is a and Heir, The Heir cannot fay 
and plead in Abatement of A Ea becauſe the ——_ . Fs, ought 
Li. Fa. was not ſued againſt him as Heir, pretend- n 
ing that a Writ ſhould iſſue out firſt againſt him as Tertenants. 
Heir, before the Writ ſhould iſſue out againſt zhe 
Tertenants. Cro. Elix. 896. pl. 1999. 


1 g 
* wi «& 


In a Sci. Fa. againſt Tertenants, and , B. is One Tertenent may 
returned a Tertenant, he comes and ſays thy C. D. plead that there are other 
is Tertenant of twenty Acres in fach 4 VilFof the moned, aod goo — 


ed, and 
Lands liable to the Judgment, and demands Judg- moned, and good. 


ment, if he ſhall be put to anſwer till C. D. is warned:and held 2 good 
Plea,: For in this Caſe every Tertenant ſhall bs contributary with — 


Cv. Jar. 506. . 19. 307. i is; 


[1 
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1 0 11110501 Eid ei Al = : \ 1 
'Y the Act (commonly galied.the Ten ha) The re Ad, nd 
made 25 Car, 2. cap. 2. it is enacted, That P orsgr E, upon it 

he who negle&s to take. the Oaths and * 
Teſt, Gr. and after ſuch Neglect, ſhall 

execute any Office within the Words of that A&, being legally con- 
victed, upon Information, Preſentment or Indictment, &. in any of 
the Courts at Weſtminſter, or at the Aſſizes, ſhall forfeit 5007. to be 
recovered by bim who will. ſue for the ſame-in-any—Attiorrof Debt, 
Bit, Plaint or Information. Note, The Conviction ought to precede 


the Penalty for the 500 J. See Laim. 162, 163. where are Directions 
how to proceed upon this Act. 


— Time. 


Time, 


Election. 
Sees Montg. 
Requeſt. 


Here the Law doth not imply a cer- 
tain Time for the doing of a Thing, 
nor is there any certain Time agreed 

upon by the Parties for doing it, then 

the Law doth allow a convenient Time to the Party for the doing of 
it. (Mich. 22 Car. 1. B. R.) That is to ſay, as much as ſhall be ad- 

_ reaſonable for the doing of it, without Prejudice to him who 

to do it. | 


Jn ſome Caſts one hath Time during his Life 
A Man may have du- for the doing of a Thing, if he be not haſtened to 


ing his Li do 
Thing if 1 do it by Requeſt of the Party for whom it is to be 


by . done : But if in ſuch Caſe he be haſtened by Requeſt, 
then he is bound to do it in convenient Time after 


ſuch Requeſt made. Hill. 22 Car. 1. B. R. 


4 on Tipſtaf 


” att of Mend — 


Court. Nota. 


A Cipftaff is an Oklicer who is appdinted by ß 
; the Marſhal of the King's, Bench ta attend A Tipftff, whar. 
the Judges at hs hambers;. _; PO 
Court; and is called a aft Trom a G902t Stick he always carries 
ith him which is tipt with Silver; and he takes Perſons into Cuſtody 
y the Rules of Court, oꝛ a Judge's Warrant, 


Che Court will not grant an Attachment againſt . 
an Officer of the Court for a Miſdemeanor commit- 3 8 in the 
rep by him as an Officer of the Court; bur. they of tte od Leenger 
will make a Rule for one of the Tipſtaffs to bring | 
him into rhe Court. 2 1 Car. B. R. And they ate in this Regard in the 
Nature of Meſſengers or Purſivarits of the Court. 
Ak a Sheriff do commit a Miſdemeanour in rel... . 
tion to the Coutt during his Office, and aſterwards Muy gn; Lake 
a new Sheriff is elected, whereby the old Sheriff is map order a TiphiF to 
out ofs his Office, the Court may grant a Tipſtaff 177 in the old for a 
to the Party injured to bring him in to anſwer the u Ge. during 
Miſdemeanour, although he is out of his Office; 1 
but he being out of his Office, the Court cannot ſine or amerce him for 
his Miſdemeanour : Paſch. 24 Car. B. R. Fot he is only fincable as an 
Officer of the Cour. _ +. WT 8 Dr 
A Tipſtaff is ro be granted for one that is in Loy- AA ofa 
don or Weſtminſter ; but if he bein the Country, % or Weſtminſter, 
uſually an Attachment is to be granted, directed to but an Attachment u. 
the Sheriff of the County where the Party lives, and e the Coun : 


not /a Tipſtaff; but the Court (if they ſee Cauſe) 


do upon extraordinaty Occaſions ſend Tipſtaffs into the Country: Hil. 

22 Car. B. R. and 23 Car. and Paſch. 1650. For the Tipſtaffs ate Offi- 

cers to attend the Coutt, and are not therefore to be ſent out of Town. 

A Tipſtaff was granted to bring in an Attorney, 1 

of the Common Pleas, for refuſing to file Bail, ac- 3 Fog 

cording to his Promiſe made to an Attorney of this ſiog to file Bail accord- 
„ ing to his Promiſe, 


(Vol. 2. „ Tithes. 


Rs + 


Sec Pohibition. = 
Unity of Poſſeſſion. 


Ithes are to be paid of ſuch Things as yield a 
4 early Increaſe by the Ack of Sod; and the 


hes Tie gg Before the Council of Lateras (which firſt made 

id tothe Patiſb.prien Patiſhes,) every Perſon was obliged to pay his 
paid to the Pariſh.Prieſt, * © . pay 

| Tithes to ſome Prieſt, but he was at his own Liber- 

ty to pay them to what Prieſt he pleaſed ; but that Council decreed, 

that every Perſon ſhould pay them to his own Pariſh-Prieſt, which is the 

Law at this Day. | i 29 


Tithes, what. 


Tithe is the tenth 


n Tithes cannot be granted or leaſed but by Wri- 
Wiidos. granted by ting z but a Rectory conſiſting of Glebe, &c. may 
= {= be leaſed by Parol. | 
6 Rel No Perſon hath by the Common Law, Power to 
FG... aly N= take Tithes, but ſpiritual and mixt Perſons ; but a 
the Common Law. Layman who is not capable of Tithes in Pernancy, 
e ke Is capable of a Dilcharge of Tithes in his own Land, 
by Grant from the Parſon, Patron and Ordinary; but he cannot pre- 
ſcribe to be diſcharged at the Common Law, though he may preſcribe to 
pay a Modus decimandi in Lieu of Tithes. | 
"Ys The Rector of a Church ſhall be accounted the 
pie Re Is Proprietor of the Tithes of that Pariſh, to which 
No the Church doth belong, if the contrary be not 
ou : Trin. 24 Car. B. R. Becauſe moſt Rectors are ſo, though ſome 


5 ee Tithes of Lands which do ace lie in any Pariſh, 
chin Loads beide, d do properly belong to the King: Mich. 24 Car. B. R. 
the King. For that which no Subject can juſtly claim, is the 

King's as Lord Paramount. 
nan. Lands which lie in a Foreſt, and are in the en 
Lan rec : 1 
ern of the King, are free from paying of Tithes, al- 
meg hor * though they do lie within ſome Pariſh; but if they 


be deforeſted, and come into the Hands of 1 
ther, 


-,. * << — "> 


J 


1 


ther, they ought to pay Tithes ;; for the not paying of Tithes for them, 
whilſt they were in the King's Hands, and dup he ber is bor 10 
Immunity for the Time, and not an abſolute Difcharge. Mich. 24 Car. B. R. 
ö ute 4 R. 

Cithes are not due to be paid Jure Divino, but per | 
Legem Terre: So held by the Court, agreeing with How Tithes are due. 
7. Selden's. Hiſtory of Tithes, Mich. 1649. B. S. 3 
Ak Lands paid no Tithes before the Statute of ß 5 
Ed. 6. or but very inconſiderable Tithes; and af- 2 ones Ball 
terwards the Lands for whieh the Tithes were paid, od Tiki... 
are. improved by the Owner, he ſhall only pay the 
accuſtomed Tithes paid for them before the Improve- | 
ment of them, to wit, ſuch Tithes as were paid for them, for the ſeven 
laſt. Years immediately preceding the Improvement; but if no Tiches 
at all were paid for them before the Improvement, no Tithes ſhall be 
paid for them after the Improvement: 1650. B. S. For the Improvement 
of Land not titheable by Law, cannot make it titheable; for this were 
to alter the Law. | 
Debt upon the Statute 2 E. 6. cap. 13. for not 
ſerting forth of Tithes, and ſays, That he was ſeized ot noon. tha 75 
in Fee of a Portion of Tithes of Corn growing, &c. Plaintiff fats foith his 
where the Defendant is Occupier, and that he ſowed Tish to # Portion of 
forty Acres with Wheat, Rye, &c. and reaped and 
carried it away without ſetting forth the Tithes: 2E. 6. cap. 13. 
And after Verdict moved, that he being a lay Per- 
ſon intitles himſelf to a Portion of Tithes, and ſays 
not how. Curia. This Action is grounded upon a 
Tort for nor ſetting forth of Tithes, and he needs Firmerins vel Propriets - 
not make any Title; ſo Firmarins vel Proprietarius, \\'. any now Ng" 
without ſhewing any Title, 1s good ; alſo he doth the Grain was. 
not ſhew what the Quantity of every Grain is; ſed. 
non allocatur. Cro®Fac. 437. pl. 8. 438. | 

CUhere a Pariſhioner doth any Thing which he is Where no Tithes ſhall 
not compellable by Law to do, which cometh to ** id. 
the Benefit of the Parſon, if he demands Tithes of the Thing in Lieu 
whereof this is done, a Prohibition ſics. March 65. pl. 100. 

Tithes ſhall not be paid by a Pariſhioner for 1 


Fuel expended in his Houſe. Cv. Elis. 609. pl. 15. pended in the Houſc ot 
| NET a Pariſhioner. 


N 


' Tithes ſhall be paid of Birch, and of ſuch Wood 
which ſerve for Fuel, and not ſor Building. Cre. El. 1. * 
Cro. Fac. 199. pl. 29. i 
But no Tiches ſhall be paid for Trees which are of HGhat not. 
or may be Timber; as Oaks, Elms, &c. though un- 
der the Age of twenty Years: Not Tithe {hall not be paid of new Ger- 
mins which grew from them Cro. Eliz. 55. | 
Tithes paid for one Thing cannot be intended to Tithes for one Thing 
be a Recompence for Tithes of another Thing, where CE Tran of een. 
Tithes are payable for both in Kind. Cro. Eliz. 446. ther. | 


pl. 10. 786. pl, 26. 


Of what Trees ſhall 
paid, 


\ 


But 
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570 ſerlption to be 
A Pre to 

diſcharged of one Tithe 

dy Pay ment of er. 


What Agreement ro 
pay Tiches 15 void. 


Where a Medus ſhall 
be tried in the Spiritual 
Couct, and where at 
the Common Law. 


Who are capable of 
Tithes, and the ſeveral 
Ways of Diſcharge. 


How temporal per- 
ſons may obtain, or be 
diſcharged from Tithes. 


Preſcription may be 
for a Modus, but cannot 
be in a Nen Finn 


Where there may be 


a Preſcription in non dr. 


a, and where not. 


Except a Spirit n 
Perſon. 


The King cannot pre- 
ſcribe fot. Tithes as Par- 
cel of 2 Manor. : 


Where Unity of Poſ. 


ſeſion is a Diſcharge of 
the Payment of Tithes. 


For what Trees Tithes 
ſhall be paid. 


No Tithes ſhall be 
pete for decayed old 
imber-Trees. 


No Tithes of Sylva 
Cædus. 


45 E. 3. cap. 3. 


By the Civil Law 
there muſt be Notice 
given of Tithing, but 
not by the Common 
Law. 


1 Tithes. | 
Puefcri to be diſcharged of one Tith 
the Oo nab, is t Oro, Bliz. 75 


pl. 10. 768. fl. 46 
d verbal Agreement olpey Money in Diſtharge 


of Ties is void. Hob. 176. 
Apan a Suit in the Spiritual Court upon a Medus, 


if it be allowed, they ſhall proceed there; but i 


the Cuſtom be denied. it muſt be tried ut the Com- 
mon Law: And as the Fact is found, either the Pro: 
hibition to ſtand, or elſe a Conſultation to be award- 
ed. Hob. 247. 

CUho are the Perſons or Bodies capable of Tithes; 
and the ſeveral Ways of Diſcharge. Hob. 296, 297, 


yur 309. 


By what Ways temporal Perſons may obtain 


Tithes, or be — of Tithes. Hob. 297. 


| a Man may -preſctibe in a Modus decimandi, but 
not in a Non AR This is in Favour of the 
Church, leſt Laymen ſhould ſpoil it, Hob. 297. 


But an Hundred. may preſcribe in a Vin derimando; 


for it is the Cuſtom of the Country: But a Particular 
Town or Pariſh cannot. March 25 
- But a Spiritual Man oy preſcribe itt a Non deci- 


— Cro. Eliz. 206. 


The King cannot vieſeribe for Tithes as Parcel of 
a Manor, but he may preſcribe for Decimam par- 
tem granorum. Cro. Eliz. 293. pl. 7. 599. pl. 5 

CUhat Unity of Foſſeſſion at the Diſlolurion of 
Monaſteries, is a Diſcharge of the Payment of 
Tithes. Hob. 297, 298; 299. 8 

Tithes ſhall not be paid for Timbet-Trees for 
Building, nor for their Branches: But Trees for 
Fuel, or other little Uſes; as Horn-Beams, Sr. ſhall 
pay Tithes. 2 Plow. 470. 4. 

No Tithes ſhall be paid-for Timber-Trees, which 
were Mortne, aride & putride ; 
twenty Years 8 they were once diſcharged, 
and fo ſhall ever remain. Cro. Eliæ. 477. l. 6. | 

A P2ohibition ſhall be granted where a Suit ſhall 
be commenced in the Spiritual Court for the Tithes 
of Wood called Sylva Cedus. 


give Notice when he ſets out his Tirhes ; but the 
Civil Law does. Ny 1g, 


becauſe being above 


The Common 1 doth not oblige a Man to 


| Tithes. 


The Statute of 1 EA 6. cap. 1 3. intended, That | 


no Lands ſhould be diſcharged from the Payment of 


Tithes for ſeven Years; bur ſuch Lands only which. 


were meerly barren, and made good by me or 
other induſtrious Means. Cro. Bliz. 475. N. 3. 
Tithes of the firſt Mowing made into Hay, are 
a good Bar for the Tithes of After-mowing. Hob. 
250. Co. Fac. 42. pl. 7. Cro. Car. 40 3. pl. 2. 

No? for Cattle brought up for the Pail and Plow. 
Cro. Eliz. 702. pl. 21. 

But if the Cattle depaſtured were not for Plow- 
ing the Land in the ſame Pariſh where they are ſed, 
he ſhali pay Tithes, though they plow in anorher 
Pariſh: So if he have more Cattle than are imploy- 
ed in Plowing. 5 Med. 97. 

here there is no Modus, they muſt be paid after 
the Rate of two Shillings in the Pound, according 

to the Value of the Land. Hard. Rep. 184. 

Noz for a Nag to labour, and not for Profit. 
Poph. 126. See ThornhilPs Caſe in Hetl. Rep. 

Tithes ſhall not be paid for Pidgeons, unleſs 
by tpocil Cuſtom. 2 Med. 77. 


No Tithes ſhall be paid after Mowing of Clover- 
Graſs, no more than for the After · mowing of ordi- 
nary Graſs. Law. 1704. Hob. 250. 

Noꝛ for green Tares-given to Horſes before they 
were ripe. See the Caſe ſor the Cuſtom alledged 
there, and the Reaſon of it. 2 Leon. Caſe 30. 

It is a good Rreſcription for a Lord of a Manor, 
that he hath paid annually ſuch a Sum, in Satisfac- 
tion of all Tithes within the Manor: And alſo, 
That he, and all thoſe, G c. have uſed to have, in 
reſpect of the ſaid Sum, the tenth Part of all the 
Corn growing within the ſaid Manor; this was held 
to be a good Preſcription.” Co. Bliz. 763. pl. 1. Oo. 
Elis. 785. 

A Pohivition will lie upon a Suit for Tithe of 
Glebe, by a r or Curator. Latm. * 
Hub. 250. | 

Debt for Tithes in D. and S. and ſays n not how 
much in D. nor how much in S. and held good: 
Becauſe this Action is in the Nature of a Treſpaſs 
founded upon a Tort. 2 Lev. I. 

A Contract in Writing to retain T ickes for the 
Parſon's Life, is good. 

A Parol Leaſe of Tithes is vold if it befor a- 
bove one Year. 2 Leon. Caſe 98. 9 Face. x37. See 
TLatrh 176, 177. 7 
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What Lands ſhall be 
diſcharged from Tithes 
for ſeven Years,. by the 
Stature of 


2 Ed. 6. cap. 13. 


| No Tithes for After- 
mowing. : 


No Cattle for the 


| re 'and Plow. 


Ualeſs they are im- 


ployed in another Pa- 
riſh ro wok. 


How the Tithes for 
them is ro be paid. 


Nor for a riding 
Nag. 


Sball not be paid for 
Pidgeons, except by 
Cuſtom. | 


Not paid for the 
Afrer-mowing of Clo- 
ver. 


Nor for gteen Tares 
eaten by Horſes. 


A Preſcription for 
the Lord to have the 
renth Part of all the 
Corn growing within 
the Manor, paying ſo 
much yearly. 


Where a Prohibition 
lies upon a Suit for 
Tithe of Glebe by a Se- 
queſtrator. 


Tithes in D. and 8. 
and ſays not how much 
in either Place, and 
yet good. 


A Conti to retaĩ 1 
Tithes for a P:rſon's 
Life, is good. 


Parol Leaſc of Tithes 
for one Lear, is void. 


. ö *, 


7 
4 


every 
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An Aſſize hes for 


FTithes, ' 


32 H. C.: cap, 7. 


"A ſect, Wt: 


A Diſcharge for 
Tithes for Years is 
good, without Decd, 


but not for Life. 


Where, the Owner is 
to pay 
Park, or a Shoulder of 
Buck, How it 
ſhall be when it is diſ- 
park'd. 


the Statute of Diſſolu- 
tions, could not have 
an Inheritance inTithes. 


Tithe ſhall be paid 
by the Leſſee of the 
Glebe. 


Where the Leſſee of 
the Glebe ſhall not pay 


_ ſmall Tithes to the Vi- 
Car. 


The Plaintiff ſays, 


e was Proprietor, and 


doth not ſet forth his 
Title, yet good. 


Timber- Trees, Lop- 


pings, Bark or Roots, 
ſhall pay no Tithes. 


An Abbot held Lands 


diſcharged of the Pay- 
ment of Tithes, and 
aliens to a Lay Corpo- 
ration, the Alienee ſhall 


pay Tithes. 


Where Flax, Hemp, 


- Se, are minute Tithes, 
and where not. 


Milk, Wool, Ho- 


ney, are minute Tithes. 


The A& of 7 & 8 
M. K M. kap. 6. for 
the Necovery of ſmall 


Tithes. 


34 Anne. 


3 


4 Modus for a 


nute Tithes. 


TDithes. | 
An Aſſize for Tithes is given by the Statute of 
32 H. 8. cap. 7. Coo. Alix. 559. pl. 16. 


A Contraf to be diſcharged of Tithes for Years, 
is good; but a Diſcharge for Life cannot be good, 
without Deed. 3 Leon. Caſe 341. 

here a Preſcription is to pay Money for all the 
Tithes of ſuch a Park; there, if it be diſpark'd, he 
ſhall pay no Tithes: But if it be to pay a Shoulder 
of every Buck; there, if it be, he ſhall pay Tithes as 


3 8 other Lands. Cro. Eliz. 467. pl. 25. 


A Layman cannot have an Inheritance in Tithes 
by the Common Law, but by the Statute of Diſſo- 
lution he may, for they are now a Lay - Fee. See 
11 Rep. 13. 6. 

A Parſon leaſes his Glebe, cum proficuis, &c. 
(and ſays not, the Tithes) at a Rent for all Demands, 


yet the Leſſee ſhall pay Tithe to the Leſſor. 11 Rep. 


13. b. is - 
A Uicarage was endowed with Minutis decimis 
totius Parochie, yet held, That he ſhall not have Mi- 


nutæ Decimæ of the Glebe of the ReCtory ; unleſs 
particularly mentioned in the Indowment. 


Cro, 
Eliz. 579. i" 
In Debt for Tithes he ſays, That he was Pro- 


prictor ; but ſhews not how, nor any Title, yet 


good : For it is only a Conyeyance to the Action, 
Cro. Fac. 362. = ; 


Tithes ſhall not be paid of Timber-Trees, nor 
any of their Loppings ; nor for any Thing growing 


out of their Roots; nor for Bark, nor old decayed 


Trees, . nor for Roots of a Coppice grubbed up. 
=_ 58. pl. 89. But for Acorns it ſhall. - 11 Re. 
48. b. 49. 4. [> 8 ; 

An Abbot held Land diſcharged of the Payment 
of Tithes, and aliens to a Lay Corporation; the 
Alienee ſhall pay Tithes: Becauſe it ſhall be intend» 


ed to be a perſonal Preſcription, and not a real 


Compoſition. 1 Lev. 185. | 
Flax, Hemp, Cc. as well growing in Fields in 


great Quantities, as in Gardens and Backſides, are 


minute Tithes : By three Judges; but by Holt, Chief 
Juſtice, They are minute Tithes when they grow 
only in Gardens, and great Tithes when they grow 
in Fields. Alſo Milk, Wool, Honey, Gr. are mi- 
3 Lev. 365. See Poſtea. 


See the Act made 7 &8 V. 3. cap. 6. For the 
more eaſy Recovery of ſmall Tithes : Which Act was 
_ —_— by an Act made 3 C 4 Ann, 
cap. 18, | 


See 


f 


= oY 
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Tithes. 


See 34M. & M. cap. 3. For aſcertaining of the 
Tithes of Hemp and Flax; not to be above four 
Shillings per Acre: Made perpetual 7 Anne. 

The Ciſtercians, Templers, and Knights of St. 


John of Jeruſalem, were diſcharged from Payment 


ol Tithes, by their Order: 2 Rep. 44. & 47. b. Dyer 


277. But their Farmers were not. 2 Leon. Caſe 95. 
Tithes are nor payable for Conies, unleſs by 
Cuſtom. March 56. pl. 87. . | 
Noz for Quarries of Stone; nor of Brick or Clay. 
March 58. pl. 89. | 


Unity no Diſcharge of Tithes; and what ate 
good Diſcharges, and what not. 4 Leon. Caſe 124. 


By an Act made 7 & 8 V. z. For the more eaſy Reco- 
very of ſmall Tithes, when they do not amount to above forty 
Shillings from any one Perſon, it is enacted, That every 
Perſon ſhall well and truly ſer out and pay all ſmall 
Tiches, and all Compoſitions and Agreements fot 
the ſame ; with all Offerings to whom they ſhall be 
due. Xe 


[ 


That if any Perſon ſhall not pay them within 


twenty 'Days after Demand, then Complaint may 
be made to two Juſtices not intereſted therein, and 
neither of them Patron. 288 5 
The two Juſtices muſt, by Writing under their 
Hands and Seals, ſummon, by reaſonable Warning, 
the Perſon complained of; and after his Appearance, 
or in Default thereof, and upon Proof upon Oath of 
the Summons, proceed to determine the Complaint ; 
and upon Evidence produc'd, in Writing under their 


1 
Tithes of Hemp, Ce. 
Stat. 3 & 4 Wit P. 


cap. 3. 


The Cifterciant, Tem- 
plers, and Knights of 
St. John of Jeruſalem, 
diſcharged by their Or- 

er. | 


NoTithes for Contes, 
unleſs by Cuſtom. 


Nor for Quarries of 
Stone, nor of Brick oc 
Clay. 


Unity no Diſcharge; 
what are good Diſchar- 
ges, and what not. 


The AQ for the 2 
eaſy Recovery of ſma 
Tithes under forty Shil- 
lings. 


Every Perſon ſhall ſet 
out and pay his ſmall 
Tithes and Offerings. 


If not paid in twen- 
ty Days, to complain to 
two Juſtices of tlic 
Peace. 


The Juſtices muſt 
ſummon the Perſon 
complained of, and for 
Default of Appearance 
determine the Matter, 
and give Coſts not ex- 
ceeding ten Shillings. 


Hands and Seals, adjudge the Caſe, and give ſuch reaſonable Allowance 
for ſuch Tithes, &c. with- held, as they ſhall think reaſonable, and Coſts 


not excceding ten Shillings: 8 
That on Refuſal to pay in ten Days after Notiee, 
the Conſtables and Churchwardens, or one of them, 
by Warrant under the Hands and Seals of the two 
Juſtices, ſhall diſtrain the Party's Goods; aad after 
three Days ſell the ſame, and ſatisfy the Sum and 
Charges for making and keeping the Diſtreſs, as 


The Juſtices have Power ro adminiſter an Oath 
to the Witneſſes, for the better Diſcovery of the 

—_—_— OL 
This Act not to extend to the City of London, 
nor any Place otherwiſe ſettled by Parliament. 


No Complaint ro be heard by any Juſtice, unleſs 


made within two Years after the Tiches are due, 


On Refuſal to pay, 
the Conſtables, &'c. by 
Warrant, to diſtrain, 
and afrer three Days 
ſell; rendering the O- 
verplus to the Owner. 


he Juſtices ſhall think fit; rendering the Overplus to the Owner. 


The Juſtices . may 
ſwear the Witneſſes. 


Not to extend to 
London, or other Places 
ſettled by Parliament. 


complaint muſt be 
made within two Years. 


Petfons 
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There may be an 
Appeal to the Seſſions, 
and what is to be done 
there. | 


by Order o 


When the Judgment 
may be removed. 


of the Courts at Weſtminſter, or other Court, wall 


That if the Party 
inſiſts upon a Preſcrip- 


tion, and Medus, and. 


puts in Security for 
the Payment of Coſts, 
the Juſtices ſhall pro- 
cced no further, but it 
muſt be determined by 
Law. | 


Tithes. 


| Petfotis aggrieved may Appeal to the Sefſi6ns, who 
are to determine the Miter, n if they ſee Cauſe, 
reverſe the Judgment; but if they ſee Cauſe to con- 
firm the Ju Pda, then they ſhall deerce the fame 


as Appellant as they ſhall chink fir, ro be levied as 
aforeſaid : And no Judgment to be had by Virtue of 
this Act ſhall be danse, by any Writ out of any 


the Title of ſuch Tithes ſhall be in Queſtion. 

That if any Perſon complained: of, ſhall before 
the Juſtices inſiſt upon any Preſcription, ot Modus, or 
Title, to be freed from the Payment of Tithes, and 
deliver the ſame, ſubſcribed by him, to the Juſtices, 
and give the Plaintiff Security to be allowed by the 
Juſtices ro pay Coſts at any Trial at Law, in Caſe 
the Matter inſiſted upon ſhall-not at the Trial be al- 


lowed, then the Juſtices ſhall forbear to give Judgment; and then the 
Plaintiff may proſecute in any other Court, as before the making of this 


Act. 


The Judgment of 
the two Juſtices muſt 


be inrolled at the next 


Seſſions. Fee for it. 

Where the Party re- 
moves to another Coun- 
ty, a Juſtice, upon 
Certificate, muſt exe- 
cute it. 


Where Coſts may be 
awarded to the Defen- 
dant. 


Defeorene may Fal! may plead the general Iſſue, and ſhall have double 


Coſts. 


general Iſſue, and ſhall 
have double Coſts. 


A Parſon ſuing in 
any Court, not to have 
the Benefit of this AQ. 


The ſeveral Manners 


how Lands became to 
be diſcharged of the 
Payment of Tithes. 


The Ciftercians, Tem- 
lers, and Hoſpitallers. 


Only their Lands i 
prepriis manibus. 


% 


The judgment of the Juſtices muſt be inrolled 
the next Sefſions, by the Clerk of the Peace, for 
which he ſhall have but one Shilling. 

Chat if any Perſon after Judgment had, and the 


Money levied, ſhall remove out of the County, Oc, 


the Juſtices may certify their Judgment; and any 
other Juſtice, where the Party ſhall be, is by his 


Warrant to levy the Sum 2djudped. 


Ik che Juſtices find the Complaint to be falſe, 
they may award Coſts againſt 'the Plaintiff, not er. 
ceeding ten Shillings. 

this Act 


Perſons ſued for any Thing done by 


That if any Parſon ſhall ſue in the Exchequer, or 
Eccleſiaſtical Courts, for Tithes under forty Shil- 
lings, he ſhall have no Benefit of this Act. 

hen Tumor Papalis was in England, all Monks 
were, in reſpect of their Order, diſcharged of 


Tithes; who afterwards increaſing, and having great 
Revenues, Holy Church was thereby impoveriſhed, 


G flia devoravit matrem. For Remed y whereof 


Pope Paſcal the Secbnd ordained, That 'Ciftercians, 


Templers, and Hoſpitallers , ſhould be only diſ- 


charged, and that all other Orders ſhould pay 
Tirhes ; and that alſo by reaſon of their 


great Re- 
venues was found to be an Impoveriſnment to the 
Church: And then Pope Aarian ordained, That the 


Lands of the Templers, Cifterclans, and Hoſpitallers, 


J propriis manibus excoluntur, ſhould be only di (- 
charged. 


Seſſions, and ger ſuch Coſts againſt 
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Tithes. 
ſet, 2. all Lands which were in the Hands of the 
Abbots, &*c. were diſcharged of the Payment of 
Tithes. Oo. Fac. 454- " 
Pꝛedial Tiches are collateral to the Land, and 
if he who hath the Tithes and the Land, makes a 
" Feofiment, the Tithes do not paſs included in the 
Feofiment. Cro. Fac. 452. pl. 30. 

Twenty Years in the Eccleſiaſtical Law makes a 
Preſcription for the Church, and forty Years againſt 
it, Cro. Fac. 454. | | 
It is good to ſay, That the Abbor of B. was 
ſciſed in Fee of a Cloſe called C. in D. and held the 
ſaid Cloſe, and took all the Profits thereof, in Right 


of all Tirhes in the Hamlet of E. Upon a Motion 
in Arreſt of Judgment, it was held, That it being 


ſo antient, it cannot be ſhewn when or by whom 
always had it in Lieu of Tithes, it is good. 

Tithes are not payable for a Fulling-Mill ; for 
of ſuch Things, whereof the Gain comes only by 
Labour of Men, Tithes are not payable. Cyo. Fac. 
524 | 


An Abbot of the Ciſtercian Order, that held the 
Lands diſcharged of Tithes, dem propriis tanibus 
ercolebant, which were Parcel of the Demeſnes, but 
ia Leaſe for Years, at the Diſſolution; the Queſtion 
was, Whether the Owner ſhould hold them diſ- 
charged in ſuis propriis manibus* And adjudged, That 
he ſhould; for alrho*' the Farmer paid Tithes at the 
Time of the Diſſolution ; yet, quoad the Abbot, the 
Inheritance was diſcharged of Tithes ; and the King 
and his Patentee ſhall hold it diſcharged, as the 
Abbot held it for the Inheritance. Cyo. Fac. 5 59. pl. 6: 


There be divers Diſchafges of Tithes. 

1. Real Compoſition witich a Layman may 
have. 5 | 

2. Diſcharge by Reaſon of Order, as Ciſterci- 
ans, Oc. 

3. By Reaſon of Popes Bulls. 

4. By Preſcription, which ought to be by a 

Spiritual Corporation. 


Unity of Poſſeſſions is not any Diſcharge in it 
ſelf of Tithes. Cro. Fac. 607. pl. 3. 608, 609. 

Tithes of Wood are minste decimæ, and ſhall be 
paid to the Vicar. Cyo. Car. 28, pl. 2. 
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Oo. Fac. 5or. pl. 10. 


i 
And all Lands in the 
Hands of the Abbots, 
Ce. at the Diſſolution, 


31 . 8. cap. 13. 
ſeg. 11. 5 


Predial Tithes are 
collateral to the Land, 
and do nor paſs by che 
Grant of the Land. 


Twenty Years makes 


a Preſcription for the 


Church , and forty 
Years 8gainft ir. 


Where .a Cloſe was 
held Time out of 
Mind, in diſcharge of 


Tithes of ſuch an Ham- 
let, is good. 


given; but having 


No Tithes for a Ful- 
ling- Mill; nor for 
Things which come 
only by the Labour of 
Man. | 


An Abbot of the 


Ciſtercian Order leaſed 


the D:meſnes, and 
when the Abbey was 
diſſolved, the Lesſe 
was in being : The 
King's, Grantee ſhall 
hold chem diſcharged, 
ſo long as they are in 
his, not his Farmer's 
Hands ; and the Ki 
and his Grantee ſha 
hold it diſcharged, as 
the Abbot did for the 
Inheritance. 


The four ſeveral Diſs 
charges of Tithes. 


Unity is no Dit. 


charge. 


Tithes of Wood are 


payable to the Vicar. - 


Tithes 


{ 


582 
No Tithe for Cattle 


eaten in the Family, 
nor for Pail and Plow. 


Where Tithes are 
payable for F iſh. 


Tithes nor payable 
for Fiſh taken in Ri- 
vers. a | 


Nor for Conies. 


No Tithes for Tares 
given to Plow- Cattle. 


The Ststute of Li- 
mitations doth not ex- 
tend to an Aﬀion of 


Debt for Tithes. 


Tithes ſhall be paid 
for young Trees in a 
Nurſery, to be ſold 
and planted. 


Tiches ſhall be paid 
for Honey. 


How Tithes are to 
be paid for Houſes in 
London, by 

37 H. 8. cap. 12. 
And how now by 

22 K 23 Car. 2. 
cap, Is. 


Tithes, 2 
CTithes ſhall not be paid for any Cattle eaten in 
the Family, no more than for Cattle reared for the 
Pail: and Plow.” Cro. Car, 237. pl. 20. a>: a 
Tithes for Fiſh taken in the Sea, and great Ri- 


vers, are payable in 
Car. 264. pl. 12. 7 
Tithes are not payable for Fiſhes taken in Ri- 
vers, unleſs there be a Cuſtom for it, Co. Car. 
339. Pl. 1. Wo 
Tithes not payable for Conies. Cro. Car. 339, 


ſome Places by Cuſtom. Co. 


pl. . 


No'Tithes for green Tares given ro Plow-Cattle, 
Cro. Car. 393. pl. 4. | SIE 10; 
The Statute of Limitations doth not extend to 
an Action of Debt for Tithes. Cro. Car, 513. 
pl. 10. - 


Tithes ſhall be paid for young Trees planted in 
a Nurſery, to be dug up and fold. Cyo. Car. 526. 
pl. . | 5 5 

_ Tithes ſhall be paid for Honey. Co. Car. 559. 


pl. 2. 


How Tithes ſhall be paid for Houſes in London, 
31 H. 8. cap. 12. where follows alſo the Decree. 
Note, Upon the Act for Rebuilding the City of 
London after the Fire, it is aſcertained what ſhall be 
paid to every Pariſh therein mentioned, and how to 
be levied. 22 & 23 Car, 2. cap. 15. 


* 


* 


Title, what. 


the Means whereby a Pa 
ine, Feoffment, &c. Et dicitur titùlus a tuendo 
boideth and delendeth his Land, Go. Lic: 345. b. 


1 


11. 


— 


Title. 


Cery Right is a Title, but every Bight 
is nat ch a Citle, fo2 which an Adlon 
lies; and therefoze Titulus eft juſta cauſa 
poſſidendi quod noſtrum eſt, and f(ignifies 
n cometh by Land, as his Title 18, viz. by 
; becauſe by this he 


If 


B. S. But he muſt firſt acqueidtSkim 


men. Latw. 1631. 
Ullben vou will recover any Thihg from 
| alk peoUg Os to de better tha 0 


1 Title. e 58; 
J chere be an Triquiſition found; by which the 


King is intitled unto Lands, and the Inquiſition is . If an laquiſitiba 
180 Auf wered nor traverſed, the Lands found in tlie . {rt 
Inquiſition ſhall be ſuppoſed to be in the Hands of vers'd, the Lands found 
the King, and Proceſs” thereupon ſhall go out för f fte ſuppoſed ro be 
the King: 21 Car. B. R. Becauſe there appearsino-! King. et 
thing to the contrary to queſtion the King's Title 
found by the Inquiſition. | 
I one be admitted to traverſe an Office, this Ad- The Title ſhall be 
miſſion of the Party to the Traverſe doth ſuppoſe qe 3 
admitted to traverſe 


the Title to be in him: 21 Car. B. R. Or elſe he an Office. 


had no Cauſe of 1 Aer 
If in an Adem ef Treppaſ and Eeectmentt u. if „ne, p 
ther the Plaintiff nor the ndint* can make ob . i 


a good Title, then the Party that hath had the moſt make our a good Title, 
antient Poſſeſſion of che Lands in queſtion, ſhall be or fic Sr yard 
judged to have the beſt Title: Paſch. 23 Car. B. R. ed che beſt. 
Mich. 1649. B. S. For an antient Poſſeſſion of Lands 


is a Badge of a good Title to them, where a better Title doth not ap- 


pear. : 3 
In an Action of Treſpaſs brought for taking a- ; b Treſpaſs | fo th 


way of Goods, the Plaintiff needs not in his De- plaintiff need not fer 


claration ſet forth his Title to the Goods: Baſch. forth his Title to them. 
23 Car. B. R. For by the bringing of the ; aw 

it is ſuppoſed, That they were in his Poſſeſſion Before the Defendant 
took them away from, him, and that Poſſeſſion is Title enough to majn- 
tain the Action, and ſo he need not ſer forth any particular Title in his 
0 ; bur he muſt at the Trial prove his Title, if it be queſ- 
tioned. 1 

Pe that is made Ejector to try the TiclSf Land, | 

is not bound to defend the Title of TINT EC 
therefore if he whoſe Title is truly concerned, will the Title of the Land. 
not ſave him harmleſs, if the Trial thall paſs a- 

gainſt him, he may confeſs a Judgment, and ſave himſelf of the Trouble 
which otherwiſe may befal hich fog, made Ejector: Mich. 1650. 
| ole Title is concerned, that he 
will do it, and then if it be done, he hath no Cauſe to complain: This 
was antiently the Practice, before the Rule for confeſſing of Leaſe, En- 


try, and Ouſter was practiſed. Un b : 6 
CUhere it appears upon the Whole R 150 that, Where by the Recor 
the Plaintiff hath no Title, he ſſiall hd vꝰ no udg- he 4 non Wired 838 


have no Judgment. 


: 


* 


A Man cannot reco- 
ver by deſtroying of 
my Title, withouc d] 
3. ing of a better. 


not enough for you co''teftroy q File, bu 
6. 0b. 


1 d. e 2 . 
5 * E Pe, ya an TRY n 

SOPs, e ee 

104. ' Defendant's Weins 


f (Ahere 


Bou ſhall} not ffy un my II 5 
your own; for you muſt 7% By 
Strength, not by my Weakneſs, H 


t 584 = Litle. 

le” There an Aon is brought for a Nuſance, d 
In an faction for ® he intitles himſelf generally, by ſaying be is =o 
Nuſance, it is well e- pol: 
nough co ſay, Poſſeſſio- ſeſſed pro ter mino Annorum, it is * enough: And 
nu only. - he need not ſet forth ly. the Commence- 
ment of his Eſtate, becauſe he doth not make the 

the The 2s On 2 Mod. 71. * 


Toft and Croft. 


Toft is a piece of G20und where an 
Þoule fozmerily ſtood, and is fallen down 
02 demoliched. Paſch. 23 Car. 1. B. R. 


Croft, what. A Croft is a little piete of Gzound near to aft 
Houſe, and uſed with it. Ibid. ; 


% 


Toll. 


Antient Dentefre. 
Nue Eſtate. 


2 mal proper 


fo; ©0 Towns, « Lr and Fatrs, 
% Goods . 74 b at of the and i fold; 
| Dire by the Selle ercep there be a virtt tiffom 1. Forte 

are as lever other olle, which 1. in Terms of the Law, 
4 | An 


apment uſed. 


Toll, what. 


Toll. 
An Iadictment lies againſt a Miller 
too great Toll. See 5 Mod. 13. 


Every Preſcription to charge the Subject wich a 


Duty or Toll, muſt import a Benefit or Recompence 

to him, or elſe ſome Reaſon muſt be ſhewn why a 

Duty is claimed. 4 Med. 323. 1 Med 33 r. 
By a Grant of a Fair cum omnibus libertatibns, &c. 


Toll is not due or demandable, for Toll is not an In- 


cident to a Fair: For many Fairs have not any Toll: 
But by the expreſs Words of the Grant, the King's 
Grantee may have Toll. Oo. liz. 591. pl. 29. Or 
by Preſcription. Moore, Caſe 680. | | 

The King cannot appoint a burthenſome Toll, 
but a Penny or Two-pence, or ſome ſuch petit Sum. 
Oo. Eliz. 559. The King may grant a reaſbnable 
Toll co a new Fair. Moore, Cale 680. x 

Dne may have Toll-Traverſe and Toll-through by 
Preſcription bur it ought to be for ſome reaſonable 
Cauſe which muſt be ſhewn, viz. that he is to main- 
| tain a Cawſeway or Repair a Way or a Bridge, 
or ſuch like; and the Queen may . grant ſuch Toll 
being a petit Thing, in reſpect of its being a greater 
Benefit or Eaſe to the People. Cro. Elix. 711. 

A Gzant of Toll to a Corporation to be taken at 


. Bridge, and the Words were of ſuch Toll as is 


taken ibi & alibi infra Regnum Anelie, is uncertain 
and void. Cro. Fac. 411. l. 2. 

Alſo it was of ſuch Toll as had uſed to be paid 
ibi vel alibi infra Regnum, Cc. and avetring Payment 
at another Place, but not thete, it is ill. Co. Fac 
421, 422. 

What Tol's of any Sort are good, and what 
not; and where the Cuſtoms and Preſcriptions 
for them are good, and where not. See 4 Med. 
from 319, ro 323. 

Toli-Traverle is to paſs a nearer Way; and he 
who claims the Toll ought to repair. it, becauſe he 
receives Money for it. 6W.& M. 

Toll may be appurtenant to a Manor. 2 Mod. 1 44. 

Toll-thzough is a Highway, and there ought to 
be a Recompence for &, or elſe it is void. 6 V. & M. 
See 3 Lev. 424. 425. 2 Mod. 143. 4. See Les Termes 
de le Ley. Moore, Cale 193. vm 

Preſcription to repair a Key, and to have Tolls 
of all Goods brought into the River, is naught; bur 
to have Toll for all Goods landed in his Manor, is 


for 2 of Me 155 of tos great 


385 
An Iadictment lies 


Every Preſcriprion 
which charges che Sub- 
j<& with a uty, ought 


to ſhew a good Reaſon 
for it. — 


y what Grants Toll 
is demandable. 


The King's Grantee 
may have it. 


The King tannot ap- 

int a burthenſome 

oll: May grant a Toll 
to a new Fair. 


Toll-Traverſe, and 
Toll- through a Man 
may have by Preſetip- 
tion, and why. 


The Qucen may grant 
a petit Toll. 


A Grant of ſuch Toll 
as is taken ibi & lilli, is 
naught. 


So alſo of ſuch Toll 
as had been uſcd to be 
paid, ibi wel alibi. 


What Tolls ace gocd, 
and what not. : 


Toll-Traverſe, what. 


Appurtenant, to a 
Manor. 


Toll -through, whar. 


What Preſcripticn 
for Toll is good, 


good; or to have Port- Toll for all Goods coming into his Port. 2 Lev. 


96, 97. 


DLV. 2. 7K 


The 
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Corn brought to Mar- 


ket and not ſold, where 
there ſhall be Toll. 


For what the King 
cannot grant a Toll. 


Toll. 


The Owner of a Port 
may have Toll by Pre- 
ſcription. 


How to preſcribe for 


Toll and Stallage in'a 
Fair. 


What Grants for Toll 
are good, and what not. 


What Privilege Te- 
nants in Ancient De- 
meſne ſhall have. 


Of Toll and what is 
diſtrainable for it. 


How to juſtify for 


melne. 


Toll, and much other good Matter. 5 Mod. 36 to 365. 


[ 


„ h 
Toll is not due of common Right for Corn 
brought to Market and not ſold, but by Cuſtom it 
is. Moore, Caſe 1124. 5 1 
The King cannot grant a Toll for a Thing not 
brought into the Market to be fold. 1502. | 
Jn a Juſtification for Toll, to ſay vendidit, and 
not ibidem vendidit, is naught. Lutw. 1503. 
Che Owner of a Port may have Toll by Preſcrip- 
tion, without any Conſideration, Lutw. 1523. 


How to preſcribe for Toll and Stallage in a Fair. 
Latw. 1518, 1519. And for Toll in a Highway, 
1 Mod. 144. riot avs 
- What Grants of Toll are good, and what not, 
and how to juſtify for Toll. Latw. 1380. 
| To whom the Privilege of Toll extends for 
Lands in ancient Demeſne. See Title Ancient De- 


Ok Toll, and what is liable to be diſtrained for 


Trade, ſec London. 


- 
* 


A Traverſe, what. 


was done, and this 
wile Traverſes of Offices, and Traverſing ok Indiaments. 


A Traverſe cannot be 
taken on 'a Traverſe ex- 
cept the firſt be not 

well taken. 


E > . 
S 


4 


Traverſe, 


(Tue. 


|» © Inducement, 
See 
Juſtification. 


hf 4 Traverſe is the denying of ſome Matter 
A that ſuch a Thing was done oz not: Then 


Regularly a Traverſe cannot be taken upon a 
Traverſe, where a Traverſe is well taken to the ma- 
terial Point, and goes to the Subſtance of the Action; 
bur where the firſt Traverſe is idle, and not well 
taken, nor pertinent to the Mattes, there to that 


Pleas and Plead- 


1255 


Que eſt eadem. 


\ 


of Faſt alledged befoze; with an abſque hoc, 


comes the other Side, and ſays, That it 
makes a ſingle and good Iſſue. There are like⸗ 


Fs which 


* 


may well take a Traverſe 


Traverſe. 
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which was. ſufficiently confeſſed and avoided before, the other Party 


a. Savn6, za. | 
A Traverſe: ought: to have an .Inducement to 
make it relate to the foregoing Matter, or elſe it 
is not good and formal: Mich. 22 Car. B. R. For elle 
it cannot be known what is traverſed thereby. 
Jf the Court ſhall change the Vene, and lay it in 
a County where the Cauſe of Action did not ariſe, 
the Party may traverſe the County if he pleaſe, by 
ſaying, the Cauſe of Action, if any be, did ariſe in 


after ſuch. immaterial Traverſe taken before: 


It ought to have an 
Inducemennr. 


Where the Party may 
traverſe the County, if 
the Court change the 
Venue. | 


the County of A. and conclude, ' and ſo draw the Venue, by pleading 
with an abſque hoc, that the Cauſe of Action did ariſe where the Venue is 
laid, into the right County where the Cauſe of Action did ariſe : Trin. 


23 Car. B. R. 11 

The Probate of a Will is not traverſable. Raym. 
406, 407. 8 My 

here the Defendant hath given a particular 
Anſwer in his Plea to all the material Matters con- 
tained in the Declaration, there he needs not to take 
a Traverſe: Paſch. 24 Car. B. R. Paſch. 1648. B. S. For 


Probate of a Will not 
travetſable. 


If Defendant have 
pleaded to all the ma- 
terial Points, he need 
not take a Traverſe. 


F 


a Traverſe is the Affirming of one Thing, and the Denial of another 
Thing; and when a Thing is anſwered, what need is there of a De- 
nial of it? For the anſwering of it doth ſuppoſe ſuch a Thing was. 


here there is a Diſſeiſin and a Diſcent alledged 


in a Declaration concerning the Title of Land, if 
the traverſing of the Diſſeiſin will make an End of 
Queſtion, there the Diſſeiſin is to 
be traverſed, and not the Diſcent: This is to be underſtood in ſuc 


all the Matter in 


Where the Diſſeiſin 
is to be traveiſed and 
not the Diſcent. 


* 


Caſes, where by Suppoſition the Party comes to the Eſtate by Diſſeiſin: 
Paſch. 24 Car. B. Ru lt is a Maxim, That a Diſſeiſin alledged in the Bar, 


or Replication, is always traverſable. Dyer 365. b. 366. a. 


Where the Defendant hath confeſſed and avoid- 
ed all the Matter that is contained in the Declara- 


tion, there he needs not to take a Traverſe: Paſch. 


24 Car. B. R. For a Confeſſing and Avoiding is a full 
Anſwer of the Matter alledged, and 
or Denial of the Thing. | 

Five ſeveral Rules are to be obſerved in Traverſes 


in Pleadings; which ſee in Title Pleas and Plead⸗ 


1 1 bo: 
No Traverſe ought to be taken, hut where the 
Thing traverſed is iſſuable. 2 Cro. 22 1. Pl. 3. 

Uhen the Subſtance of the Bar is raverſed and 


found againſt the Tenant or Defendant, all the Mat- 


ter in the Bar is traverſed, and he ſhall have no Ad- 
vantage of any Part of the Bar. Long Quinto x1, b. 


Where a Traverſe is material and omitted out of 
the Pleadings, there the Pleadings are naught upon 
a general Demurrer. Mich. 6 H. & M. : 


Where the Defen- 
ant need not take a 
Traverſe. 


o 


ſo there needs no Traverſe of it, 


44 


Five ſeveral Rules to 
be obſerved in Travers 
=: 7 


No ttaverſe ought to 


be. but where the Thing 


traveiſcd is iſſuable. 


Where the Subſtance 
of the Bar is traverſed, 
it is good. 


The Omiſſion of 2 


material Traverſe, is 
naugkt. q 


; There 


*r 
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An immeteria] Tre 
verſe will not hurt 
without » ſpecial De- 
mureer. 


What particular E. 


ſtate is to be traverſed, 
Where the mean Con- 


veyance, is - always 
traverſable. 


Where the Induce- 
ment is ill, and the 


Traverſe. good x this is 
upon a ſpecial De- 
murrer. | 


What is a good In- 


ducement. 


The Difference be- 
tween a traverſe in E- 
je&mene or Treſpaſs, 
end where Land is de- 
manded. 


Zraverle. - | 
Where a Traverſe is immaterial, unleſs there be 
a ſpecial Demurret to it with the Cauſes ſhewn, it 
ſhall not vitiate the Pleadings ;; bur it is naught upon 
a ſpecial Demurrer. Mich. 6 MW. & M. | 
CUhere porcicular Eſtates are in Debate, the Elder, 
and not the Puiſne, is to be traverſed: Latw. 1632. 
When both Parties make their Conveyance from 
one and the ſame Anceſtor, there always the mean 
Conveyance is traverſable. (yo. Eliz. 398. | 
here the Inducement to the Traverſe is ill, and 
the Traverſe is well taken, this is good upon a ge- 
neral Demurrer; but upon a ſpecial Demurrer ſhew- 
ing this for Cauſe, it is naught. Mich 5 NM. & M. 
Chat makes a good Inducement to a Traverſe. 
See Title Inducement. | 
In an Ejectment the Defendant demurred, becauſe 
the Plaintiff took a Traverſe without making of 
any Title or any Inducement : But held good; for 
the Defendant had avoided-the Plaintiff's Title, and 
the Plaintiff tra verſeth the chief Matter which avoids 


his Title; and it is not neceſſary ro make à Title in Ejectment or Treſ- 
paſs; but where Land is demanded, vis. in a real Action, it is othetwiſe; 
but it had been better to ſay, That he was ſeized in Fee and demiſed. 


C0. Eliz. 671. pl. 28. 918. pl. 11. 288. pl. 4. 


Where the Time 
ought to be traverſed. 
aliter vel lie mode will 
not do. 


Where the Bar ſhall 
never be traverſed. 


* 


A Traverſe ke a 
perfect Bar double. 


Where the Seiſin in 
Fee of any Party to the 
Fine, is travecſable. 


The Allegation of 


Seiſin of the Conuſor 
not traverſable. 


Where 2» Seiſin in 
Fee, or Leaſe pur Man- 
damm, is traverſable. 


Where a Diſſeiſin is 
traverſable, and where 
not. . 


is always traverſab 


A Converſion is laid the 1ſt of December; the De- 
fendant juſtifies in Od ober, and ſo meets not with the 
Plaintiff in Time, and therefore he ought to traverſe 
it; and the Traverſe aliter vel alio modo will never 


anſwer the Time. Cro. Eliz. 443. 439. pl. 55. 


CUhere a Man pleads in Bar, and the Plaintiff re- 
plies Matter in Law, he ſhall neyer traverſe the Bar. 
Lit. Rep. 15. | HE | 

CUhere a perſect Bar is pleaded, rhe Traverſe 
makes the Plea double; for it requires a double An- 
ſwer. Lit. Rep. 15. | 

In what Caſes a Seiſin in Fee of the Conuſor, or 
wy other Party to the Fine, is traverſable. Lun. 
162 a | 
Allegation of Seiſin in the Conuſor is at moſt but 
Matter of Form to induce the Pleading of a Fine, 
and is not the Subſtance to be traverſed. Latw. 1625. 

here the Seifia in Fee is traverſable, and where, 
the Leaſe under the Seifin in Fee, and in what Caſcs 
there ſhall be Traverſes. 6 Rep. 2.4. 4. K 
here a Diſſeiſin is alledged by Way of Con- 
veyance to the Title or Poſſeffion of the Plaintiff ; 
this is not traverſable; Dyer 365. b. pl, 34. Bur a 
Diſſeiſin ed in Bar or in a Replication, Gc. 


le. 366. 4. pl. 35. See Moore, Caſe 708, 


The 


Lraverſe. 


Che Dying ſeiſed, and not the Diſcent is'traver- 


able ; for of every Thing diſcendible the Dying 
ſeiſed is the Subſtance, and the Diſcent is the Effect. 
1 Leon. 310. And ſo is Dyer 366. pl. 36. And there 


it is ſaid to be the common Learning. See alſo Co. Eliz. pl. x. Benl. 


319. and Mod. Caſes 78. 

But if the Parties do not claim by one and the 
ſame Perſon, or the Dying ſeiſed be not confeſſed and, 
avoided, there the Dying ſeiſed, and not the Diſcent 
ſhall be traverſed. 1 Leon. 310. 7) 

A Leale for Years cannot be granted but by-law- 
ful Grant ; and therefore when. one claims by a Leaſe 
for Years, and the other by E:zne Grant, he that 
claims under the Eigne Grant ſhall not traverſe the 


Where the Dying 
ſeiſed, and not a 
* ſhall be traver- 
ed. 


The Plesding, where 


there is a Leaſe for 
Years, aad a Seiſin in 
Fee. 


3886 
Where the Diſcent, 


and not the Dying ſei- 
ſed is traverſable. 


laſt Grant, but the other Party muſt traverſe the Eigne Grant, or ſhew 
how he came by this again to enable a ſecond Grant: But otherwiſe ir 
is in the Caſe of a Feoffment; for there if the Party claims by a former 
Feoffment, he ought to confeſs and avoid the laſt Feoffment, as by Diſ- 
ſcifin, c. For a Diſſeiſor may gain an Eſtate in Fee, but none can gain 


an Eſtate for Years, but by a lawful Conveyance. 6 Rep. 24. b. 25. 4. 


Orc a Copyhold Eſtate but by Surrender. March 21. 


Ik one will rake a Traverſe to a Declaration, he 
ought to traverſe that Patt of it, the doing whereof 
will make an End of the Matter for which the Plain- 


tiff. declates, and then is the Traverſe good. Paſch. 


24 Car. 2. B. R. Elle not, for then it is to no Purpoſe. 
In all Caſes where the Defendant may wage his 
Law, the Conveyance to the Action is traverſable. 
1 Leon. Caſe 340. | 
The Plaintiff cannot traverſe the Title of the 
Avowant without ſhewing another Title. 5 W. &. M. 
B. R. | | 814 1 
A Traverſe that the Cattle eſcaped for want of 


Fences, is gvod. Lutw. 1359. | 
- Sufficiency of Common is traverſable, and Caſe 
will lie againſt the Lord for ſurcharging of it. Lutw. 
107, 108. N Ae 


In Treſpaſs, chat which comes after the #4. 


quod 


is not traverſable, becauſe that is only for Aggtava- 


tion of Damages. 1 Lev. 283. 47 F. 

Where the Defendant juſtifies in Treſpafs, by 
reaſon of his Freehold, at the Day ſuppoſed in the 
Declaration ; there the Traverſe (bok re) is good 
* 1 Leon. 95. Caſe 123. Without ſaying; (or 
alter.) : 5971010 

Traverſe of the Time, and Taking in Treſpaſs, 
how it ſhall be: 1 Lev. 307, 308- Day and Place 
made Part of the Iſſue, which ſhould not be: 
2 Lev. 11, 12. and where requiſite. 3 Lev. 41. 


That . Part of the 
Declarstion which will 
make an End of the 
Action is traverſable. 


Where the Convey- 
ance to the Action is 
traverſable, 


How to traverſe the 
Title of the Avowant. 
Traverſe for Default 


of Fences. 


Sufficiency of Com- 
mon is traverſable. 


What comes after 


its quod is not traverſe - 
able. 


Where the Traverſe 
(before) is good; 
without ſaying, (or 
after.) 


_— 


PF raverſe of the Time, 
and Taking, how to 
be. Day and Place 
made Part of the Iſſue, 
which ſhould not be. 


CUhere 
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An immeteria] Tre 
verſe will not hurt 
without » ſpecial De- 
murrer. 


* 


What particular E. 


ſtate is to be traverſed, 
Where the mean Con- 


veyance, is - always 
traverſable. 


Where the Induce- 
ment is ill, and the 
Traverſe good x this is 
upon a ſpecial De- 
Murter. | 


What is a good In- 


ducement. 


The Difference be- 
tween a traverſe in E- 
je&mene or Treſpaſs, 
end where Land is de- 
manded. 


Where a Traverſe is immaterial, unleſs there be 
a ſpecial Demurret to it with the Cauſes ſhewn, it 
ſhall not vitiate the Pleadingꝑs; bur it is naught upon 
a ſpecial Demurrer. Mich. 6 MW. & M. 

Chere porticular Eſtates are in Debate, the Elder, 
and not the Puiſne, is to be traverſed: Luw. 1632. 

Chen both Parties make their Conveyance from 


one. and the ſame Anceſtor, there always the mean 


Conveyance is traverſable. (ro. Eliz. 398. 

Where the Inducement to the Traverſe is ill, and 
the Traverſe is well raken, this is good upon a ge- 
neral Demurrer ; but upon a ſpecial Demurrer ſhew- 
ing this for Cauſe, it is naught. Mich 5 NM. & M. 

Chat makes a good Inducement to a Traverſe. 
See Title Inducement. | 

In an Ejectment the Defendant demurred, becauſe 
the Plaintiff took a Traverſe without making of 
any Title or any Inducement : But held good; for 
the Defendant had avoided-the Plaintiff s Title, and 
the Plaintiff tra verſeth the chief Matter which avoids 


his Title; and it is not neceflary to make à Title in Ejiectment or Treſ- 


paſs; but where Land is demanded, viz. in a real Action, it is othetwiſe; 


but it had been better to ſay, That he was ſeized in Fee and demiſed. 
C0. Eliz. 671. pl. 28. 918. pl. 11. 288. pl. 4. 
| AX Converſion is laid the 1ſt of December; the De- 


Where the Time 
ought to be traverſed. 
aliter vel alie modo will 
not do. 


Where the Bar ſhall 
never be traverſed. 


* 


A Traverſe mckes 4 
perfect Bar double. 


Where the Seifin in 
Fee of any Party to the 
Fine, is travecſable. 


| The Allegation of | 
Seiſin of the Conuſor 


not tra verſable. 


Where 2» Seiſin in 
Fee, or Leaſe per Man- 


dumm, is eraverſable. 


Where a Diſſeiſin is 
traverſable, and where 
not. „ 


is always craverſab 


fendant juſtifies in OGober, and ſo meets not with the 
Plaintiff in Time, and therefore he ought to traverſe 
it; and the Traverſe aliter vel alio modo will never 


anſwer the Time. Cro. Elix. 443. 439. P. 55. 


CUhere a Man pleads in Bar, and the Plaintiff re- 
plies Matter in Law, he ſhall neyer traverſe the Bar. 
Lit. Rep. 15. | AS | 

CUhere a perſect Bar is pleaded, the Traverſe 
makes the Plea double; for it requires a double An- 
ſwer. Lit. Rep. 15. 

In what Caſes a Seiſin in Fee of the Conuſor, or 
any other Party to the Fine, is traverſable. Lu. 
162 = | 
| Aſlegation of Seiſin in the Conuſor is at moſt but 
Matter of Form to induce the Pleading of a Fine, 
and is not the Subſtance to be traverſed. Latw. 1625- 

(here the Seifia in Fee is traverſable, and where 
the Leaſe under the Seiſin in Fee, and in what Caſes 
there ſhall be Traverſes. 6 Rep. 24. 4. K 


veyance to the Title or Poſſeffion of the Plaintiff ; 


this is not travetſable. Dyer 365. b. pl. 34. Bur a 


Diſſeiſin ed in Bar or in a Replication, Gc. 


le. 366. 4. pl. 35. See Moore, Caſe 708. 


The 


here a Diſſeiſin is alledged by Way of Con- 


| _ Traverſe. 

The Dying ſeiſed, and not the Diſcent is traver- - 

ſable ; for of every Thing diſcendible the Dying 
ſeiſed is the Subſtance, and the Diſcent is the Effect. 
1 Leon. 3 10. And ſo is Dyer 366. pl. 36. And there . 
it is ſaid to be the common Learning. See alſo Cro. Elix. pl. 1. Benl. 
319. and Mod. Caſes 28. 
But if the Parties do not claim by one and the 
ſame Perſon, or the Dying ſeiſed be not conſeſſed and 
avoided, there the Dying ſeiſed, and not the Diſcent 
ſhall be traverſed. 1 Leon. 310. * Fur 

A Leale for Years cannot be granted but by law- 
ful Grant; and therefore when one claims by à Leaſe 
for Years, and the other by Eigne Grant, he that 
claims under the Eigne Grant ſhall not traverſe the | 
laſt Grant, but the other Party muſt traverſe the Eigne Grant, or ſhew 
how he came by this again to enable a ſecond Grant: But otherwiſe it 
is in the Caſe of a Feoffment; for there if the Party claims by a former 
Feoffment, he ought to confeſs and avoid the laſt Feoffment, as by Diſ- 
ſeiſin. c. For a Diſſeiſor may gain an Eſtate in Fee, but none can gain 
an Eſtate for Years, but by a lawful Conveyance. 6 Rep. 24. b. 25. 4. 
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Where the Diſcent, 
and not the Dying ſei- 
ſed is traverſable. 


Where the Dying 
the 


ſeiſed, and not 
* ſhall be traver- 
ed. 5 


The Pleading, where 
there is a Leaſc for 
Years, aad a Seiſin in 
Fee. 


Orc a Copyhold Eſtate but by Surrender. March 21. 


Ik one will take a Traverſe to a Declaration, he 
ought to traverſe that Part of it, the doing whereof 
will make an End of the Matter for which the Plain- 
tiff. declares, and then is the Trayerſe good. Paſch. 
24 Car. 2. B. R. Elſe not, for then it is to no Purpole. 

In all Caſes where the Defendant may wage his 
Law, the Conveyance to the Action is traverſable. 
1 Leon. Caſe 340. 

The Plaintiff cannot travetſe the Title of the 
Avowant without ſnewing another Title. 5 W. &. M. 

A Traverſe that the Cattle eſcaped for want of 
Fences, is good. Lutw. 1359. T8 

Sufficiency of Common is traverſable, and Caſe 
will lie againſt the Lord for ſurcharging of it. Lutw. 
107, 108. i een 1009 5 

In Treſpaſs, chat which comes after the 24 quod 
is not traverſable, becauſe that is only for Aggtava- 
tion of Damigts. 1 Lev. 2303. . 

Where the Defendant juſtifies in Treſpafs, by 
reaſon of his Freehold, at the Day ſuppoſed in the 

Declaration ; there the Traverſe (bey bed 
* 1 Leon. 95. Caſe 123. Without ſaying; (or 
Alter.) . Boryert 

Traverſe of the Time, and Taking in Treſpaſs, 
how it ſhall be: 1 Lev. 307, 308. Day and Place 
made Part of the Iſſue, which ſhould not be: 
2 Lev. 11, 12. and where requiſite. 3 Lev. 41, 


[ Yol. 2. ] 


7 L 


That . Part of the 
Declaration which will 
make an End of the 
Action is traverſable. 


Wbere the Convey- 
ance to the Action is 
traverſable, 


How to traverſe the 
Title of the Avowant. 
Traverſe for Defaulc 


of Fences. | 


Sufficiency of Com- 
mon is traverſable. 


| ' What comes afrer 


its quod is not traverſe- 
able. 


Where the Traverſe 
(before) is good; 
without ſaying, (or 
after.) 


_ 


JF raverſe of the Time, 
and Taking, how to 
be. Day and Place 
made Part of the Iſſue, 
which ſhould not be. 


There 


590 

Where the Place is 
material, all other Pla- 
ces ought to be tra- 


verſed. 
How to plead where 


the Juſtification is lo- 


cal, und how where it 


is tranſitory. 
Que eſt eadem. 


6 'Where the Place of 


the Battery in the De- 
claration is not tra- 
verſable, but the Coun- 
a in the Plea; / 


Que eſt eadem, with a 
Traverſe of the Place, 
without a Traverſe of 


- the Time. 


' $tiens not traverſable, 
nor triable. ; 


An. Intention is not 


traverſable, 


A Traverſe muſt be 


where a Juſtification 
goes to the Time and 

lace not alledged by 
the Plaintiff. 


The taking of the 
Cattle, and not the 
Damage feaſant ought 
to be traverſed. 


Traverſe. 


(here the Place is material,, you ought to tra- 
verſe all other Places. 3 Lev. 113. 

here the Matter of the Juſtification is local, 
there you ought to ſhew the Cauſe ſpecially, and 
traverſe the Place; but not where it is tranſitory . 
But it ſufficeth, altho he juſtifies in another Place to 
ſay; ue eſt eadem captio. Cro. Eliz. 667. pl.21. 
Treſpaſs and Battery in ſuch a Pariſh and Ward i in 
Londen : The Deſchdant juſtifies for an Arreſt in Nen, 
and traverſes the Battery in the Pariſh and Ward in 
London: This is naught; for he ought not to traverſe 
the Place but the County. Cr. Fliz. 680. pl. 31. 

Juſtification is Treſpaſs, Que eſt eadem, with a 
Traverſe of the Place, without a Traverſe of the 
Time, and good. 3 Lev. 227. 

Sciens is not any direct Allegation, nor ever al- 
ledged in any Place; fo that it is not traverſable or 
triable. 14 Rep. 18. FY 

Jntentfon is nor traverſable, becauſe the Court 
cannot know it. 3 Lev. 167. 

-TUhere a Juſtification goes to a Time and Place 
not alledged by the Plaintiff, there muſt be a Tra- 
verſe of both. 2 Med 68. 


The Deſendaar avows the taking in V. Acre for 
Damage feaſant; ; the Plaintiff ſays, That they were 
taken in B. Acre, abſque hoc, That they were Da 
mage-feaſant in V. Acre, this is ill: For he ought 


to have ttaverſed the Place of taking, and not that they were Damage- 


: feaſant. 


Ia an Addion of Debt 
upon Bond, the whole 
Matter need not be 
travers'd. | 


A Gato s Inqueſt, 
where travers'd. 


Where Lands are 
found for the King 
upon an - Inquiſition, 
they are in the King, 
unleſs traverſed. 


Co. Eliz. 


372. pl. 11. 


Mhere a Traverſe is taken in a Pleading in an 
Action of Debt upon a Bond, there it is ſufficient 
to traverſe ſo much as will amount to the Forfeiture 
of the Bond: But where it is in an Action upon the 
Caſe, there the hole Matter is traverſable. Mich. 

a Cozoner 8 Inqueſt is traverſable by Executors, 


upon the finding of a Fele de ſe, not upon a Fugam 
fecit. 2 Lev. 152. 


I there be an Inquiſition found, by which the 
King is intitled unto Lands, and the Inquiſition is 


not anſwered or traverſed, che Lands found in tho 
Inquiſition ſhall be ſuppoſed to be in the Hands of 
the King, and Proceſs thereupon ſhall go out for the 
King ; becauſe there appears nothing to the contrary to queſtion t the 


King's Title found by the Inquiſition. 


Who may trayerſe an 
Office, and "ep not. 


3 


No Perſon ſhall traverſe a an Office, unleſs he can 
make to * a good Title. Bak 64. 


Fes 


Traverſe, 


It one be admitted to traverſe an Office, this 
Admiſſion of the Party to the Traverſe dorh ſup- 
ſe the Title to be in him. 21 Car. B. R. -Or elſe 

e had no Cauſe of Traverſe, 

"7nihen in a uare Impedit the Defendant wravecſes 
any Part of the Plaintiff's Count, it ought to be 

ſuch Part as is inconſiſtent with his Title; and if 
found againſt the Plaintiff, deſtroys *. Title. V augh, 
8, 9, 10. 

There che King may refuſe to maintain his own 
Title, which is traverſed by the Defendant, and take 
a Traverſe to the Title made yp the Defendant. 
Vaugh. 62, 64. 

here the Preſentation, and not the Seiſin of the 
Advowſon, is to be traverſed. Vangh. 9, 10, 17, 12. 
See alſo there, what Matters ate traverſable in n 
Impedit, and what not, from fol. S. to fol. 16. 


In all Caſes where the Manner of the Aroidanee 


is to be travers d, they ought to confeſs him to be 
Incumbent, to whom the Traverſe i is. Lit. Rep. 15. 

A Traverle upon a Traverſe is good, where the 
Place is material. . BOG, Caſe 496. | 


rahere a Matter is expreſly leaded in the Affi- 


mative, which is expreſly anſwered by the other in 
the Negative, there needs no Traverſe; becauſe 


there is a ſufficient fue Joined. Cro, 9 75 5. 
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Where one is admits 
ted to traverſe an 


Office. 


* 


What Part of the 
Plaintiff's. Count in a 


Auare Impedit ought to 
be travetſed. 


Where the King ma 
refuſe his. own Title 
traverſed by the De- 
fendant, and traverſe 
the Defendant's Title. 


What Things are 
traverſable in Quare Im. 
pedits, 


How es Avoidance 
is to be travers'd. 


Where a "Traverſe 
upon a Traverſe, is 
good. | 


Where there is one 
Affirmative and a Ne- 
gative, there needs. no 
Traverſe. * 
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 F- Trealonsi there n my Sozt 
High Treaſon and Sehne 
which ſee the ſeveral Statures to 1 
Purpoſe in the Statute⸗ Boon. 


5 PREY and count, 


Treaſon, what. 


/ 


592 Treaſon. 

1 = At Intention of Treaſon, if it can be;proyed b 
op 8 Circumſtances, is Treaſon in 1 | 4 
Eye of the Law. PI 22 Car. B. R. And it is fo, to ſhew the Odi- 
| ouſneſs and Greatneſs of the Offence of Treaſon, 
by, puniſhing che very laczations of nj which ax, age. e ie other 

Criminal Offences. „ e e 
Words muy be Tres. (Ubere Words only will amount to Treaſon. Sec 
ſon. | | AIR] id aporital Aiorelh n Rathas 51 
Note, F elony cannot be without an AQ done, 


e pint” but intending te kill the King is High Trealon. By 


rending to kill the King Fineux, 13 H. 8. fel. 12. 4. 
is High Treaſon, rg x wel | Th 112 " 
The ſeveral Sorts of The compaſſing and imagining the King or 
Tresſons declared by. Queen's, or their eldeſt Son and Heir's Death, is 
9 . a „ Treaſon, So alſo, H 2 Man doth. violate the 
| King's Companion, or his eldeſt Daughter unmar- 
ried, or the Wife of his eldeſt Son and Heir. Oꝭ, If a Man ſevy War 
againſt the King in his Realm. Oz, Adhere to the King's Enemies. 
Oz, Aid or comfort them in the Realm, or elſewhere; and thereof be 
provably attainted of open Deed, by People of their Condition. Allo, 
If a Man counterfeit the Great or Privy Seal. Oz, His Money. Oz, 
Bring falſe Money into this Realm, counterfeit to the Money of England; 
as the Money called Laſpburgh, or other, like to the Money of England, 
know ing the ſame to be falle, in Diſceit of the King and his People. 
So alſo, The Killing of the Chancellor, Treaſuxer, or the Juſtices of 
one Bench or the other, Juſtices in Eyre, or of Aſſae; and all other 
Juſtices aſſigned to heat and determine, being doing their Offices. 
| iſo, In the Caſes above, that ought to be Treaſon, 
83 which extends to the King, and his Royal Majeſty: 
eite. And of theſe Treaſons the Forfeiture belongs to the 


Petit Treaſon. Aiſo, there is another Treaſon, where a Servant 


To whom the For. Killeth his M.ſter, or a Wife her Husband; and of 


feirure. 13 _ the Forfeiture ſhall be to the Lord of the Fee. 

P hat if any other Caſe ſuppoſed Treaſon, which 

„ en is not abo 95 9828 — the Court ſhall 

tarry without giving any Judgment*of the Treaſon till the next Parlia- 
ment, whether it ought to be adjudged Treaſon or Felony. 

What ſhalt be Bag. Chat if any Man within the Realm ride armed 

o - E PFCci0»- . . . 

ny, and not Treaſon, With Men of Arms, againſt any other, to kill, or 

: rob, or keep bimſtill be hath made Fine for his De- 

liverance, this 725 only Peleny, and not Treaſon. 

There is a Salvo to the King of the Annwm, Diem &. Yaſtum, and the 

Forfeitures of the Goods and Chattels. 


How Trials for Trea- 
ſon ſhall be. 


Ns ID, 3. CAP, 3. 


1 15 There 


e Eye of he Law. | 


had wc r 


4 r Land Cs. > aro 


Dp _—_ - 
There cannot be a Diſcharge of an Attainder of 
Treaſon, but by the King's expreſs Pardon: And 
no Treaſon can be' pardoned but by expreſs Words, 


mentioning. it..... Cre. Fac. 49g men 


It is ſaid in Cro. Car. 2 125. That no Words 
will be Treaſon, unleſs by ſome particular Statute: 
For there is no Treaſon at this Day, but by the Sta- 
tute of 25 Ed 3. Stat. 5, cup. 1. fork imagiaing the 
Death of the King, &c. and the Indictment muſt be 
framed upon one of the Points in that Statute. 
But lee Cro, Car. 332. pl. 18. and 333, where a 
Priclt was indicted, and found guilty of Treaſon, 


for ſaying (beyond Sea) J mill” kill the King if In 
come at him, becauſe Huis an Heretich: And it was Treiſon. 
proved, That he came into England for the ſame + 


Purpole. This was held High, Treaſon by the 
Courſe of the Common Law, and within the Words 
of the 25 Ea. 3. Stat. 5. cap 2. | 

It ſhail be Treaſon to clip, Waſh, and file Mo- 
r gs wt.,1 * & 


4 


_ Treaſon committed beyond Sea by any of the 


King's Subjects ſhall be inquired of and preſented 
by the Oaths of twelve Men, in what County the 
King pleaſes ro appoint by Commiſſion under the 
Great Seal; and upon every Indictment and Prefent- 
ment found and certified unto the King's Bench, the 
ſame Proceſs ſhall go as if committed in England. 

That Proceſs to the Outlawry ſhall go out, tho 
the Perſon be beyond Sea; and that if the Party 
outlawed ſhall, within one Year next after the Out- 
lawry prorouncd, yield himſelf to the Chief 
Juſtice ol agland, and offer to traverſe the Indict- 
ment, he ſhall be received to traverſe it; and if 


ſound Not guilty, ſhall be diſcharged of the Out- 


lawry : and all Forfeitures by Reaſon theteol. 
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e e, 

Nothing but a Par; 
don can diſcharge an 
Attainder of Treaſon : 
No Treaſon can be 
pardoned; but by ex- 
pieſs Words. 


Words are not Trea- 
ſon, 


No Treaſon at this 
Day but by | 

25 Ed, 3. Stat. 5. 
cap. 2. 


The Words, 1 will 
kill the King if I may 
come at him, becauſe he 
is an Heretick, adjudged 


/ 


25 Ed. 3. Stat. 5. 
cdp. 2. 


Treaſon to clip , 
waſh, and file Money. 
3 . 5. cap. 6. 


* 


How./Treaſo | 
mitted beyopd Se ſhall 
ET. "ES 


5 t 6 Ed; 6. cap. 3. 
ſect. 2. ITN 

35 R. 3. cap. 2. 
ſect, 1. 1 


Proceſs to the Out-, 
lawry ſhall go, though. 
the Perſon be beyond 
Sea; but if he, within 
a' Year after the Out 

lawry, renders himſel 
to the Chief Juſtice, 


traverſe the. Indi 
ment. 
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Treſpaſs. 
me 
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he ſhall be admitted to 
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Judgment. 


See Continuando. > 
Declarations. 


Puſtification. 
Pleas. 


F writs of Treſpaſs there are two 

Sozts, viz. The one Vicontiel, Directed 
to the Sheriff, and is not retirnable, 
but is to be determined in the Countp; 
which Writ hath not the Mods Vi & Armis in it; the other fs to be 
fed in the Ring's Bench, Common Bench, 8c. and hath always the 
Wo:ns Vi & Armis in it. 


Treſpaſs, what. 


* 


Treſpaſs oi , An Action of Treſpaſs vi & armis, doth lie for 


lies for him who-is di- 1: | 
cbed in bis Poſſtſ. him that hath the Poſſeſſion of Goods, or of a 
ne” Hanks or Face © he be died ib his Fallen: 
Mich. 22 Car. B. R. For the Diſturbance, beſides 
2 private Injury done unto him thereby, is alſo a Breach of the publick 
eace. 


Statute 1 R. 3. cap. 3. Treſpaſs lies for ſeizing 
oods of a Felon before Conviction, Rom. 


For ſeiſing 2 Felon's By 
Goods befoce Convic- the 
tion. &. 1. R. 3. { 


SORT. | 
For taking Goods in 1 After a Rule of Court to vacate the Judgment, 


Execution after Rule of Treſpaſs lies againſt him that took the Goods in Exe- 
Court to vacate the cution. R am. 73. | 


Accord executed in Actezd, though executed in part, is no good 
Naben r Treſpals. Bp to an Action of Treſpaſs and Aſſault. Vid. 
It lies for reſcuing of 1 
on taken in Execu- and the Goods be reſcued out of his Hnnds, an 
| Action of Treſpals lies againſt him that did reſcue 
the Goods: Hill. 22 Car. B. R. viz. By the Sheriff, or by the Party, at 
whoſe Suit they were taken; and the Party may be indicted for a Reſ- 
cous alſo, at the Suit of che King for the diſturbing of the Peace, and 
hindering. the Execution of the Law, to the Prejudice of his People, 
and the Government eſtabliſhed. | 9 
I | ne 


Goods be taken by the Sheriff in Execution, 


a—_ - iO ann MG as aw cod 


— — ww ws i _ @ MM 4 Au. 


One Action of . may be brought ſor a „ 
Teeſpaſs committed in Lands whigh lie in ſeveral b, Gd, fe my | 
Towns or Vills: P aſch. 23 Car. B. R. So that thoſe in Lands that lie in fe. 
Vills do lie in one and the ſame County, for elſe vera Towns. 

they cannot receive one Trial, in reſpet they being | 1 
local Cauſes of Action, the Venue muſt come from the ſeveral Counties 
where the Treſpaſſes were done. 


An Action of Treſpaſs doth lie for a Parſon a- 


Treſpaſs. 391 
, 


gainſt him that doth take away his Tithes after they 
are ſer forth : Paſch. 23 Car. B. R. For br on they 
are ſer forth, the Parſon hath a Property in Law in 


it lies for taking a- 
way of Tithes aftet 
they are ſer out. 


them, although the Parſon never had an actual Poſſefſion of them; but 
if they were never ſet forth, he cannot have an Action of Treſpaſs for 
them, but may bring his Action upon the Statute of 2 Edw. 6. to reco» 
ver the treble Value of them againſt the Owner of the Land for the not 


ſetting of them out. 

That the Father cannot have an Action of Treſ- 
paſs for beating his Son, if it be not ſaid per quod 
ſervitium amifit. Ibid. 259. 


If divers Actions of Treſpaſs be brought for one 
and the ſame Cauſe, with an Intent only to vex the 
Defendant, if the Court be moved in it, and Proof 
thereof made by Aſſida vit, the Court will order the 
Plaintiff to join all his Actions into one, if it may 


The Father cannot 
have it for beating 
his Son, unleſs, ſaid fer 
quod, & c. 


In what Caſe the 
Court will order the 
Plaintiff to join ſeve- 
ral Actions of Treſ- 
pals into one. 


be conveniently done. Paſch. 23 Car. B. R. For the Judges of che 
Law do not favour unjuſt Vexations of the People, under a Pretence of 


n | 

Mone do carry another with Force into the 
Houſe of a third Perſon, he who carries the other 
by Force into the Houſe, is the Treſpaſſer unto the 
third Perſon, and not he who is carried thither by 
Force; and ſo if one do drive my Cattle into the 
Ground of a third Perſon, he that drives my Cattle 


Who is the Treſpaſ- 
ſer when a Man is car» 
ried by Force into the 
Houſe of a third Per- 


ſon. 


into the Ground is 


the Treſpaſſer, and not I, who am Owner of rhe Cattle: Mich. 23 Car. 
B. R. For one ſhall not be made a Treſpaſſer againſt his Will, and 
the Perſon fo whom the Treſpaſs is done is not without Remedy. 


I a Perſon or Goods be relcued our of the Hands 


of the Sheriff, which he hath taken in Execution by 


Virtue of his Office, it is at the Election of the 


The Sheriff mey 


chuſe to bring either 
Treſpaſs or Cafe for a 


Sheriff to bring an Action upon the Caſe, or an Reſcue 


Action of Treſpaſs vi & armis, againſt him that 


made the Reſcous: Hill. 23 Car. B. f. For the Sheriff is anſwerable 
in Law to anſwer the Goods taken in Execution; and it is therefore 


reafonable he ſhould have an Action againſt him chat reſcued them, to 


recoyer the Value oſ them. 


If 


— 
— 


3} 14/4 2562 +bos.4 1: Tiff declare, That the Tteſ 


55 


33 may declare omitting the 


ad, and eren the Action be kh bare A 


on, upon, the, op 
Goto ras, — te 25g 
Was com nj ted'ti G. 

armis, &c. Mich. 24 Car. B. R. For an Adler Pteſpafs dotii 155 
a Breach of the Peace; and a Capiab ur is to be enter ed in t jo udpment 
againſt the Treſpaſſer for his Fine tothe King: WIN an Action upon 
the Caſe it is otherwiſe, for there the Judgment ig, F ivy th Pane 
ſhall pay ſuch Damages as the Plaintiff is danitfied by the aking of 
that a be iy miſt ʃu ] 1 en Tan ul 0 


„ Treſpaſs omitting" the Val the Gas; bad 


4 2 up a geacral Demurrer. | : 2 Kev. 2 | Pl. 

murter. - 1 | 
When AY "ee re- expon, a Recovery of Linas in an Action of 

cover'd in Fjcamene, Treſpaſs and Ejectment, the Plaintiff may aſter- 


che Pleigtiff may bring wards bring an Action of Treſp als a againſt" the De- 
Treſpaſs againſt the 


af a fendant, fot the mean Profits f ch the Land: 0 it 
Pros drags was held in the Cale between Wilmot and Holden. 
Trin. 1652. B. S. The mean Profits ate Tuth Pro- 

fits of the Land as did grow due betwixt the Time of the Demile laid 
in the Declaration, and the Time of the Recovery, bur more he ſhall 


not recover; for if he be more damnified, it Was his own Fault that be 
brought his Action no owner nooner! v5 dw 2160.9 engl 5 


10 en Treſpaſſes In all Treſpaſſes there ought. to be 3 voluntary 


there oughr 1 U $6 AR, and allo a Damage; otherwiſe, lies not. 


Juntary Act, and alſo a Laich oo ON FOOTE Eat] | | = 0 = 
Damage. 2 a N nes A 


4 
"* * : 


A Treſpaſs laid to whtte a Treſpaſs is 085 before "Y Daß n. men- 


be done before it was 
| ng goo 1 tioned in the Declaration, it is good enough; be- 


why. | cauſe being onee a Treſpaſs it is.always a T reſpals. 
Co. liz: 32. pl. 8. Curia. There muſt be Evi- 


dence of a Fact done before the Action brought, the Time is but a Cit- 
cumſtance of a Thing done. 5 M. 186, 2877. 


n | ; Treſpaſs quod ey and abd#xit lies not for the 
hh 2 — for ee Father for Taking and Catrying away any of his 


5 — bi He \ 4-4 Children, except for the Taking of a Son ot e 


0 ter who is Heir: Oo. Eliz. 769. 1 13.770. 0 


# Hh 2 7 A 


N e ofior an ' Aﬀent beſore or Alter "the Taking of the 


Party 2 Treſpaſſer ab Goods, makes f the Party A Treſpaſſer 45 initio; 
initio : But an Aſſent but not after," to A e nb gone. Oo. 


after, will not do to a 


Battery. . 924 pl. .: fp 


13 
0 av 
p * » ”, i 0 


aher Un Wits — Battery Wenke by the Baron for the Bitttry of 


= emfurtinn auf. his Wife, Per quod conſortinm amifit Crd, Jus 538. 
7. ori 502. ' See Title Baton and Feme. 

He. that commands He that commands a Treſpaſs to be done is not 

a Treſpaſs to be done, an Acceſſory, but a Principal. 5 Lev. 124. In 


is a Principal. Treſpaſſes there are no Acceſſories, all are Principals: 
Iz Co. Lit. 57. 4. be 


4 LR. 


Lreſpaſs. 
If a Man commands his Servant to beat me, and 


he doth it, he is as well a Treſpaſſex as he which ac- 


tually beat me. 2 Koll. Abr. | 7-9 V. Ne. 1, 2. 
I my Servant puts my Cattle into a Stranger 's 
Ground without my Conſent, and Treſpaſs is brought 


againſt me, I may plead Not guilty, and give this ; 
Matter in Evidence; for am not guilty, bur my 


Servant is. 2 Roll, Abr. 682. pl. 4. 1 


How to deelare in an Action of Treſpaſs, removed | 


by Recordare out of the County: Court, the Dama- 


ges being under _— Shillings.: Sec. Title Decla- 


mon. | 3 2&KW an 
In Treſpaſs the Defendant pleads: Lilerune Taus- 


mentum, the Plaintiff may reply generally z bur 


where a Title is fhewnz; he muſt nn it RO 
larly. TOS B. RN „ 

In Ite ſha ſs for taking of Goods at ſeveral Days, 
che Plaintiff in his Count ought to ſay, That ſuch a 
Day & diverſis aliis diebus &. vicibus, between that 
Day and ſuch a Day After wende, rn took 
the Goods. mY 

The Plaintiff declares for „Reden . 2 cum 
fregit, and Judgment "againſt him; he btou — a 
Writ of Error, and had the Original certified; hich 
was, That the Defendant Simnl cum A. B. which 
ought not to be in the VVrir, but in che Count; for 


Where the Maſtec 
arid *Servant are borh 


Treſpaſſe 


18. 


34 
The 1 who 

put his Maſter's Catzle 

in a Stranger's. Grou 

is the Treſpaſſer and 


not his Maſter. 4 


How to backe in 
Treſpaſs upon a Reecbrc 
dare, when the Demige 


is under forty Sbillings. 


How to reply, when. 
the Defendant pleads 
Liberum Tenementum. 


How to declare for 
the taking of Goods at 
ſeveral Times. 


In Treſpaſs for par: 
cum fregit, the Writ 
was with a ſimul cum, 
and therefore errone- 
ous. | 


this makes it appear that there was another who did the Wrong which is 
not Party the, Writ, and ſo the Writ deſtroys it ſelf: Of which Opinion 
was the Court, and the judgment was revers d. 9 W, 3. B. R. 


Where a Meadow dis ſet out by Lots to be mow- 
ed, this (being. by Preſcription) makes an Intereſt in 
the Party, whoſe Lot is ſer out; fo that he may 
bring Treſpaſs, quare —_— fregit, for cutting of his 
Graſs, Cro. Eliz. 421. vl. 17. 

In an Aſſault and Battery the Defendant. pleaded, 
Thar his Horſe run away from him, and he could 
not ſtop him: And upon à Demurrer, held to be 
naught, becauſe he did not acknowledge any Aſ- 
fault; ſo that it amounts to but a Not guilty, and 
he may give it in Evidence: For where-ever a Plea 
amounts to a Not guilty, it is naught, upon a ſpe- 
cial Demutrer. Paſch. 7.W. 3. B. R 

Treſpals in Com. Banco is hk without Yi & 
Armis : Becauſe the Writ is part of the Count, and 
the Count: ſhall refer to the Writ, and that will make 
I one. Low. I 9 


8 
0 11 1 
el wt LO» 


. 7 
. * 


7 N 


Ground ſet out by 
Lot gives an Intereſt 
to biing a Clayſum 


fregit. 


Where the Aſſault is 
not acknowledged, 'the 
Plea amounts to but A 
Not guilty. 


-Fhe ſpecial 
4 1 be given 
in Evidence. 


Treſpaſs in Cem. Bart. 
co, good, without H 
Arnis. 


And why. 


Allault 


598 


The want of Hi & 
Ami in Aſſault and 
Battery, is Error. 


Cleaſum fregit & ac 
oipjrrem quer. occidit. See 


Title Traverſe. 


Ir is repugnant to 
plead Nor guilty to the 
Aſſault, and juſtify the 
Caption. 


Piſces ſuos cepit, with- 


out Number, or what 


Fiſhes. 


How to bring Tref. 
— for Fiſhing in his 
veral Fiſheries. | 


The Quantity and 
Quality of the Goods 
muſt be expreſs'd. 


Treſpaſs for four 


Pullos, and ſays not 
Equinos, and good, by 
Defendant's Plea. 


Where Treſpaſs lies 
for the Maſter againſt 
the Servant. 


Where the Party 


purſues not his Au- 
thority, he is a Treſ- 
paſſer. 


Where a Treſpaſſer 
ab initio, and where 
nor. 


mall be puniſhed for his Malefeazance, but not be a Treſpaſſer 4b initio. 


8 Rep. 146. 4. 


Non Feaſance can- 
oo make a Treſpaſ- 
er. 


He that commands a 
2 is a Princi- 
pal. 


How to juſtify the 
killing of the Plaintiff's 
Dog. 


1 


ö * 


Treſpaſs. 
Aﬀſatilt and Battery in the King's Bench, and 
there wanted Yi & Armis, which being Matter of 


| Subſtance, and not aided. by any Statute, Judgment 


was revers d. Co. Fac. 443. pl. 19. Ibid. 5:6. pl. 1. 
The Plaintiff ſays, That clauſum fregit & accipi- 

trem quer. he killed, without ſaying what ſort of 

Hawk, yet good. Cro. Car. 18. 5 
Mhere the Defendant pleads Not guilty to the 


Aſſault, and juſtifies the Caption and Impriſonment, 


it is repugnant in it (elf. | 
In Treſpaſs che Declaration was, Piſces ſuos cepit, 
without ſaying what the Number or Nature of them 
was, and therefore naught. 5 Rep. 35. 4. though 
after a Verdict, ff 

Where a Man brings Treſpaſs for taking of piſces 
ſuos, or lepores ſues, or the like, the Action will not 
lie; but if he brings Treſpaſs for Fiſhing in his ſeve- 
ral Fiſheries ; or for breaking of his Cloſe, and ta- 


king of /epores ſuos, there it will lie. March 49. 


See Cro. Car. 553, 554. See Poſtea. 

Treſpaſs for taking of Goods, where the Quan- 
tity and Quality of them is not expteſſed, it is 
naught. Lutw. 1384. Or Value of them. 2 Lev. 230. 

Treſpaſs for four Pullos, without an Anglice, 
Colts, or ſaying Pallos Equinos, yet held good; for 
that the Defendant had juſtified the taking of four 
Colts, which made the Plaintiff's Declaration good. 
Lutw. 1492. | N 

Treſpaſs /i & Armis lies by a Maſter againſt 
a Servant, for carrying away of his Goods. 1 Leon. 
87. Caſe 110. | | 


ſon purſues not his Authority, he is a Traſpaſſer 40 
initio, Lutw. 140. 

Where the Entry, Authority, or Licence, is given 
by Law, (as into a Tavern) and he who enters is a 
Misfeazor, he is a Treſpaſſer ab initio: But where it 
is given by the Party, and he is a Misfeazor, he 


Non- Feaſance cannot make a Man, who hath 
Authority by Law to enter, a Treſpaſſer, viz. not 
paying for Wine at a Tavern. 8 Rep. 146, 147. 


Pe that commands a Treſpaſs to be done, is not 


an Acceſſary, but a Principal. 1 Lev. 124 | 


Jn Treſpaſs the Defendant juſtiſes the killing of 
the Plaintiff's Dog in Defence of his own: But be- 
cauſe he had not ſaid that he could not otherwiſe 
ſave his Dog, it was held naught. 1 Lev. 218. 


In 


There a ſpecial Authority is given, and the Per- 


8 is A, A Aa 2 


Hs @p.__v a ay 


Lreſpaſs. 
Jn Treſpaſs for entering of his Cloſe, and taking 


of a Load of Hay, and ſays not his Hay, and 


naught. 2 Lev. 156. e 
Creſpals for taking of two Cows upon his Land 
at D. and alſo for taking of two Horſes of the Plain- 
tiff s Goods from the ſaid D. and doth not ſay the 
| Cows were his; ſo that laying a Venue for the ta- 


, 8 

Cons 
| Treſpaſs for taking 
away: Hay, and ſays not 
his Hay, it is naught. ' 


Treſpaſs for raking. 
of two Cows, and ſays 


not, ſues, and held to be 
naught. 


king of the two Cows, cloſes up the Sentence, and interrupts its being 
cloſed with the ſecond Sentence or Deſcription which follows; and 15 
they may be the Cattle of a Stranger: And therefore not good. Mod Caſes 


14, 15. | | | 
n Treſpaſs where the Defendant claims Proper- 
ty, he muſt plead Not guilty. Contra in Replevin. 
2 Lev. 92. h | 


The Statute of 8 Eliz. cap. 15. which gives a Re- 


ward for the Killing of Vermin, ſays it muſt be 
with Conſent, and reaſonable Engines : Therefore 
there being an — Courſe, (viz. Hunting,) to 
kill the Badger, the digging for him was unlawful, 
and Treſpals lies for it. Cyo, Fac. 321. pl. 3. 
Treſpals quare clauſam fregit, necnon that the 
Defendant being an inferior Tradeſman, wiz. a 
Clothier, adtunc & ibidem in clauſo pred. venatns fait 
& alia enormia, &c. & contra formam Statuti, &. 
Note, This Action was brought upon the Statute of 
4& 5W. & M. cap. 23. and the Plaintiff, after a 
2 had Judgment and his Coſts. 5 Mod. 
397, 308. 7 9 5 | | | . 
2450 cum in Battery is naught, it being but Reci- 
tal, and no direct Affirmation. 2 Lev. 206. Co. 
Elix. 50%. pl. 32. | 
Jn Treſpaſs the Defendant pleads, that a Gate 
was ſo put in his Way, that he could not paſs with 
his Cattle, whereupon he pulled it down: And held 
good, though he had not ſaid that it was locked or 


Where the Defendant 
claims Property, he 
muſt plead un cul. Contra 
in Replevin. 


It is lawful to hunt 
and kill Vermin, as 
Badgers, Foxes, &c. 

8 Eliz. cap. 15» 

But not to dig them 
out of the Ground 
when they are earth'd. 


Treſpaſs lies upon 
the Statute againſt an 
inferior Tradeſman for 
Hunting upon the 
Plaintiff's Ground. 


4 & 5 Ul. & P. cap» 
23. fect. 1 


Quod cum in Battery 
is naught. 


Where a Juſtification 
is good for pulling 
down a Gate in his 
Wa: --- 


nailed ſo that he could not paſs; becauſe it ſhall be intended to be 


locked or nailed. 
Treſpaſs wich a Continuando of divers Things, 


and of Part no Continuando could be; yet it ſhall 


be good for thoſe that be, it being Continuando 
Tranſgreſſionem pred. without ſaying thoſe that could 
not be. 3 Lev. 93, 94. 

Battery, Impriſonment, and Taking of Goods, 
againſt three. One of them commits the Battery, 
another the Impriſonment, and the third takes the 
Goods all at one Time; all are guilty of the whole 

and all ſhail be charged with all the Damages: But 
if ſeveral Damages are given, the Plaintiff can have 
but one of them, but may make his Election de me- 
lioribus dampnis. 3 Lev. 324. 


3 Lev. 92. See Cro. Car. 184, 185. 


A Cont inuando for 
ſeveral Things, where - 
of there could be no 
Cent inn ando of Part. 


Three ſeveral Treſ- 
paſſes by three ſeveral 
Perſons at one Time, 
all are guilty of the 
whole. But four ſeve- 
ral Damages are given, 
the Plaintiff can have 
but one of them. 


An 


2 


"Tha for . Filhlng; 
muſt be im Separali 
2 not pg * 
caris, a | 
* 1 8 00 1 
968 | 
For Fling in „e 
rali piſcaria ſua, and 


racing: piſces uo, and 


ok „ , 


ſues. 


So for Peer in, a 


P; tk, or Conies in 
Warn, it may be fad 
0s ; but not if out © 


Park or Warren. 
alſo of Doves. 


So 


{ 


An Act for Panih- 
ment of Wood Cutters 
and Stralers. 


" Car. x "aſs." 7 
45 Eliz. "_ . | 


See 1 Punithment 
io the Acts, x 


1 


Lreſpaſs. 
dn Aktion of Treſpaſs wis-brought for; Eiſhing in 
Libera Piſtaria, andi the Cour upon Debate dere 


the Declaration to be amended, and made in Separali 
Piſcalia. Paſch.- 3 3. See: the) Caſo alt and 


hee A 4 Mod. 3 


Foz Fiſhing) 4» | gurl ie ſnag and: Taking 66 
Piſces: ſuos, which was inſiſted upon to be naught; 
for he hath not any Property im the Fiſh tilbhe takes 
them. Curia contra It being faic-that they were in 


. Where — fait ſeparalh -Piſcaria ſua, they may. be well ſaid Piſces ſnos, 


for none other may take them there. 

So lor Deer in a Park, or Conies in a Warren, or 
Doves iti a Dovehoufe; bum for Deer or: Conies, if 
they are not in a Park or Warten, he cannot ſay 


ſuos, unleſs he adds that they were e Cro, 


04 . l. Yi 1 ed 3 
See a Statutt made i © C. 2. rap. 2 . intiruled, 
An Ach; for the; Pamiſbment of anlumſul Cutting or Steal. 


ix, (or Spolting-.of Mood, and; Under -N vous, and De- 


ſropers o young n imber· Tree. Note, Ihe Statute of 


the 43 Klix aq 7. goes further and ſays, That if 
they mall cut, or unlawfully carry away any Corn 
2 any Orehards ot Gardens; ot break 
or cut any Hedge, Pales, Rails, or Fence, or dig 
up any Fruit · trees in any Orchard, Garden, or elſe- 
where, to the Intent to rake and carry them away. 


Note, The Puniſhment for. the: Bretithcof this Act muſt be upon a Proſe- 


cution witin ſix Weeks after the Offenat committed. 


Treble Damages to 
wound Cartfe, or de-. 


ſtroy Plantations of 
Trees. 


22 E 23 Car, 2. 
cap. 7. 
See the n * 
another Sort of Trial. 


Tithe. 


Quod cum in Treſpaſs 
is naught, 


| But Recital. 


Treſpaſſes of feveral 
Natures cannot be laid 
op. 80 


Tip aſs for Mean 
Profire Aber a Recovery 
in Ejectment. | 


x _ How to be brovghe, 


Lands to be the ſame Lands tecovered: But if the Action of Treſpaſs 


— 


How to Juſtify I 


That if any Perſon ſhall malitiouſly, vclewfuldy, 
and willingly maim, wound, or hurt any Horſes, 
Sheep, or. other Cattle, whereby they ſhall. not be 
killed ; or ſhall deſtroy any Plantation of Trees, or 
throw dowh Incloſures, he ſhall forfeit treble Dama- 
ges in an Action of Treſpaſs. 22 & 23 Car. 2. 
dap. 7. See Title F᷑lonn. 

In Treſpaſs for five Loads of Hey taken and 
carried away, how to juſtify for Tithes. 3 Lev. 228. 

Where in an Action of Treſpaſs only, the Plain- 
rift fays quod cum in his Declaration, it is naught; 
for quod cum is only a Recital, and no direct Affir- 
mation of the Fact committed, as quod alone is. 

Treſpalſes of ſevetal Natures cannot be laid to- 
gether in one action. Mich. 24 Car. B. K. becaulc 
they cannot be-jointly tried. 

Where there is a Recovery in Ejcctment, and an 
Action for the Mean Profits is brought in the 
Name of the Plaintiff in the Ejectment; there the 
Plaintiff needs in this Caſe only to give the Reco- 
very in the Eje&ment in Evidence, and to prove the 


for 
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Duehyils. 


for the mean 'Profics\be brought in the Leſſors Name, (as it may be) 


there the Defendant may give his Title in Evidence, if he have any, 


and put the Plaintiff to try the Matter over again. 


Treſpaſs quare clauſum fregit & tblada' ibidem creſ- 
cen (without ſaying ſus) cepit &: afportavit : This is 
good after Verdict, hut naught upon a Demurrer or 
judgment by Default, for not ſaying ſua. 7 Rep. 18. 
4. See Cro. Fac. 46. pl. 17. 

Treſpaſs quare clauſum fregit, and it appeared, 


Treſpaſs for taking 
Blads, and ſays not 


ſas. 


% 


Ic lies for him who 


That the Plaintiff had but the Crop and Veſture of bath che Crop every 


the Land, as Lot-acres, every third or fourth Year : 
And yet adjudg'd, That it lies. 
So for him that hath herbagion terre. 
So for him that hath veſfuram terre. 
So for him that hath paſturam terre. 
So for the Profits of the Land by Outlawry. 

Moore, Caſe 45 3. | 

In an Action of Treſpaſs, unleſs the Jury give 
forty Shillings Damages, the Plaintiff ſhall have no 
more Coſts than Damages, unleſs the Battery was 


well proved, or the Title came in Queſtion, and are ſo certified on the 


third Year. 


So pro herbagio terra. 
So pre veſtura terre. 
So pro paſtura terre. 


So for the Profits by 
Outlawry. h 


If the Jury give not 
forty Shillings, no more 
oſts than Damages. 


Back of the Poſtea by the Judge who tried the Cauſe ; or that the De- 


and that the ſame is found to be ſo in the Verdict. 
Note, This is by the Statute of 22 & 23 Car. 2. 
cap. 9. Set. 149. | PL 

See a Caſe upon this Statute argued on both 
Sides, but not determined. 5 Med. 74. 


The Defendant in Treſpaſs preſcribes to drive the 
Common to ſee if it were over-charged, and for ta- 
king of a Diſtreſs; and held good, without a Pre- 


ſcription to diſtrain. 2 Lev, 879. 


Treſpaſs lies not againſt him who comes in by 
Title under a Diſſeiſor. 11 Co. 5 1. 4. Heil. 1. b. 
See Title Diſſeiſoꝛ 

Leſſee for Life of an Houſe and Paſture dies, his 
Executor ſuffers his Cattle to go there for ſix Days 
after his Death, and then removed them, averring, 
that in the ſix Days he could not get any other 
Land co put his Cattle in ; and the Court thought 


it a convenient Time, and allowable by Law. 


Mo Action of Treſpaſs will lie for the Taking 
away of a Man peacrally, (viz. his own Negro 
Slave) but an Action of Treſpals for Taking away 
of his Servant, per quod ſervitium amiſit, will lie. 


Mod. 191. 


DLVol. 2.J | $5: 


claration mentions the carrying away of ſomething of the Plaintiff's, 


22 F 23 Car. 2. 
cap. 9. Sed. 149. , 


A Caſe upon tlie 


Statute of 
22 F 23 Car. 2. 
cap. 9. * 


Defendant preſcribes 
to drive a Common; 
and for taking of a Di- 
ſtreſs. 


Lies not againſt him 
who comes in by Title 
under a Diſſeiſor. 


The Law allows 2 
convenient Time to the 
Executor of Tenant fot 
Life- to remove the 
Goods. 


Cro. Far. 204. 


It will not lie for ta- 
king away of his Ne- 
gro; no otherwiſe 
than his Servant, per 
quied ſervitium amiſit. 


Ttelpals 
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== . - . | Leeſpaſs. | | | 
(50% U 240 - Treſpaſs for raking away ſo much of the Plain. 
1 r e tiff's Money: The Defendant' pleads that he was 
Money, though found indicted at the Plaintiff's Ptoſecution, and was 
guilty of Felony. found guilty as Acceſſory : Bur adjudged, Thar the 
873 Action lies. See the Caſe, Lach 144. 145, 146. 


5 aſs lies ff « | * | 
83 ts ih Treſpaſs for chaſing of his Ewes great with 


* Lamb, ſo as they loſt their Lambs: The Deſendant 
_ R . juſtifies the taking Damage-feaſant, and driving of 
| | them to the Pound, and held no Plea ; for though 
he may take them, yet he muſt not drive them ſo as to hurt them. 
I Leon. Caſe 37» ? | | : | os 8 : 

i A Yan may bring Treſpaſs, or Trover, which 


may be brought for the he pleaſes. Cro. 7 40. 50. pl. 21. 
ſame Thing. | | 


Trial, and Pz 


Pꝛoteedings 
to it. 8 


See Baſtardy. 


2 Dere are many. Manners. of Trials, as 
Several Manners of _ of Matters of Fad, and thoſe are by 
Trials. Juries; of Watters of. Law, and thoſe 


are by the Court ; and of Matters of 
Recozd, and thoſe are by the Reco2ds themſelves ; ſome by the Bi- 
thop's Certificate; ſome by Jnſpection, &c. | 


*» 3 Note, It is not the Courſe of this Court to have 
Trials at Br. Trials at the Bar upon Saturday, becauſe thoſe Days 


are not appointed for Matters in Law ; yet in the 
Caſe of Dikes againſt the Lady Lake, a Trial was permitted to be upon 


Saturday, becauſe the Jury was adjourned to that Day by the Court, and 
the Court was alſo informed, That the Trial would nor be long, and 
ſo would little hinder the Buſineſs of the Day. 


No 
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Mo Trial. ought to be had at the Bar the fame 
Term thar the Defendant's Plea is put in, but the 
Term following, by the ordinary Rules of Court : 


Trial at Bar oughe 
not to be the ſame 


Term Defendant puts 


Hill. 2 1 Car. B. R. But it may be by ſpecial Rule of in bis Pla. 


Court, or in Cauſes depending on the Crown: ſide, 
wherein the King is a Party, or by an 
Chancery. 

In an Appeal of Maihem, the Court may judge 
of the Maihem by Inſpection of the Patty, or put it 
upon the Trial of a Jury. 8 H. 6. rs. | 

Seifin of Lands in Kent is tried in London, and 
it ſeemed to the Court well enough after a Verdict, 
by the Statute of 16 G. 17 Car. 2. cap. 8. See 
Raym. 392. | 
\ This Court will grant an Habeas Corpus to try a 
Felon ar the Bar, although the Felony was not com- 
mitred in the County of Middleſex, if there be not 


Iſſue directed out of the 


The Court may jud . 
of Maibem by 5 
tion. ; | 


Seilin in Kent tried 
in London, good after 
Verdict. 


Where the Court 
will cry a Felon at the 
Bar. 


a Gaol-delivery in the uſual Manner in the County where the Felony 


was committed; bur it muſt be by a Jury of the County where the Fact 
was committed: Hill. 21 Car. B. R. This is done for the Expedition 


of Juſtice in puniſhing Offenders, | 
Covenant broughc in one County, and the Breach 
aſſigned for not repairing a Houſe in another Coun- 
ty, and the Trial had in the firſt County; this was 
doubted to be a Miſtrial. See Raym. 85, 86. 


A Wiftrial is aided by 16 & 17 Car. 2. cap. 8. 
Trial of a Bond is to be where it is dated to be 


made. Vid. 430. 
Non⸗ age may be tried where the Party was com- 


Covenant in one 
County, and Breach af(- 
ſigned in another, whe- 
ther it be a Mit 
trial. - 


Miſtrial aided by 
16 & 17 Car. 2. 


Where a Bond muſt 
be tried. 


Where Non-age. 


morant, and not where the Writ was brought, if 
Collateral to the Action. Vid. 458. 


A Debt upon a Bond conditioned to pay Money Bond to pay Money 


in Berwick, was tried at Belfort ; and that in Caſes of at Berwick, tried at Bel- 
Trials concerning Things ariſing in Berwick, the Uſe Jet. 

is, to ſuggeſt upon the Roll, that the King's Writ 

doth not run in Berwick, and pray a Venire may be of the next Vill to 
Berwick, which is Belfort; and upon this a Venire is directed to the She- 
riffs of Northumberland, to make to come twelve our of Belfort, to try 


this Iſſue by Nif Prius; and this is a good Trial. Raym. 173, 174. 


A Thing done in Wales ſhall, by Common Law, 
be tried in the next County adjoining. Mid. 


Allo a Thing in /reland was tried in the County 
of Salop, which is alledged to be the next County 
to Ireland, Ibid. | 


Where a Thing done 
in Wales ought to be 
tried. 


Where, if done in 
Ireland. 


That 
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6 . That a Trial b Conſent may be had in a foreign 
Conſent 1.2 Pordign County, where ſuch Conſent is entered upon Re- 
County. * Ms e 61 F We 11 be 3 6 

2 nor tried : M the Iſſue be no Knight, it ſhall be tried by the 
by the Cos. Cugfty, and nox by the King at Arms. 44d 379, 

I Wk. Bur in a quare impeait the Defendant pleads, Thar 
he was knighted puis le darrein continuance, and the Plaintiff denies it, 
and Iſſue thereupon, and tried per patriam. Ibid, * 
„rial in chat Court Where the Iſſue tried was 
tende Court not joined,” is not a good Trial, unleſs it be in the 
joined, is nor good. "Caſe of an Iſſue joined in Chancery, in the Petty- 

| bag-ſide, and from thence ſent to be tried in this 
Court: Hill 21 Car, B. R. For there was nothing before them to try, 
and ſo it was coram non judice. wh © 
Juſlices of Peace at the Quaxter-Seſſions, do 
—— me oftentimes try perty Felanies committed in the Coun- 
ty where they, are Juſtices : Paſch. 22 Car. B. H. 
But they uſually leave greater Offences to be tried by rhe Juſtices of the 
Goal-delivery at the Aſſiges, that ſuch Trials may be more ſolemn in 
the Eye of the County. ä 
5 Apon a Trial at the Bar, when the Jury is at the 
| eaken by Defeule in Bar, and the Court ready to proceed, and the Panel 
Trials at Bar. of the Jurors Names is delivered to the Secondary, 
he bids the Crier call the Defendant, which he doth, 
and if his Counſel ſay they appear, then the Secondary bids both Par- 
ties in French, Gardes voſtre Challenges, that is, Take heed to your Chal- 
lenges, and then proceeds to ſwear the Jurors: But if the Defendant 
doth not appear after thrice Calling by the Crier, the Plaintiff's Counſel 
do pray the Court, That the Inqueſt may be taken by Default: Trin. 
24 Car. B. R. This taking of the Inqueſt by Default, is nothing elſe 
bur the Defendant's loſing his Advantage of challenging of the Jury; 
bur he ſhall defend his Càuſe, and give bis Evidence in * ſame Man- 
ner as if he had appeared upon his being called. | 


„ 


f The Court will not grant a Trial at the Bar, ex- 
22 = cept there be Oath made, That the Matter to be 
unleſs Oath be made, tried js very difficult, or of great Value: Mich. 
fame the of gest V.. 22 Car. B. R. In which Caſes it is fit the Trial 
ue. ſhould be at the Bar, where Trials are more ſolemn, 

and where more Time may be ſpent in the Trial than 

can be at the Aſſizes ; but otherwiſe this Court is not to be troubled 
with Trial of Cauſes, becauſe the Court is thereby hindered in their 
Proceedings in Matters of Law, which are the proper Buſineſs of the 
Court, and not Matters of Fact. NAY | | 
hs. whe Cie che Akter a Trial hath been in a Cauſe, the Court 
Court will order a new Ought not to order that there ſhall be a new Trial 
Trial. of it, except it doth Jeet that there was a Sur- 
| priſe in the Trial had, or ſome fraudulent Miſcar- 
riage in it; for if they might in any Caſe they pleaſe order a new 1 
84 3 4 MO this 


* 
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this would be for the Court to have an Arbitrary Power, which the Law 


565 


will not permit: Mich. 22 Car. B. R. For this would weaken the 


Common Laws, to the Prejudice of the People. 
That the Bounds of Vills are triable jn Eccleſi- 
aſtical Courts, of Pariſhes not. 1 Lev. 78. 


Jf the Cauſe of Action in Covenant ariſes in two 


Counties, where it ſhall be tried. 
and 252. 2 Lev. 122, 164. . 
Ok Murther in Wales, in the next Exgliſb County. 
bid. 118. 
CTranſitoꝛy Matter ariſing in one County, cannot 
by Plea be brought into another County. 1bid. 149. 


Sce Eund. 114, 


Fozeign Matter tried in the County where the 
Action is brought by the new Statute. bid. 207. 


teſt or not Prieſt, how it ſhall be tried. 2 Lev. 
10. 3 

Trial directed by the Court of Exchequer to 
Cheſter and other Courts, in indifferent Counties. Did. 


3. 

here Warning is given of a Trial to the Attot- 
ney in the Cauſe, and the Attorney cannot give No- 
tice of this Warning timely enough for his Client 
to prepare for the Trial, the Court (upon good 


Bounds of Vills, 


where triable, 


Where a Canſe of 
Action ariling in two 
Counties. 


Murther in Wales. 


Tranſitory Matter in 
one County, cannot be 
brought into another. 


Foreign Matter in 
the County where Ac- 
tion is brought. 


Pricſt or no Prieſt, 
how tried. 


Exchequer dire&s 
Trials to Cheſter, &c. 


Where tho' Notice bz 
given of Trial, the 
Court will grant a lon- 
get Time, 


Cauſe ſhewn them) will not force the Attorney to a Trial, but will give 
longer Time: Mich. 22 Car. B. R. Becauſe the Court will not ſurpriſe 
any Perſon, and ſuch Trials very ſeldom do derermine the Buſineſs, bur 
beger more Trouble and Charges to both Parties; and it may be it was 
neither the Attorney's, nor his Client's Fault, he had not more timely 


Notice, 

Jf che Court do believe that the Jury have given 
their Verdict againſt the Evidence given unto them, 
they may order a new Trial to be in the Caſe, 
upon Payment of Coſts. Mich. 22 Car. B. R. 

There may be a good Trial in a Cauſe, although 
the Defendant's Plea be ill: Hill. 22 Car. B. R. 
For the Trial depends not upon the Plea, but upon 
the Iſſue joined; and if there be a good Iſſue joined, 
the Trial is good, whatever the Plea be. 

Trial of an Iſſue alien Artificer, or not, ſhall be 
where the Writ was brought, 1 Saund. 8. 

here after Demurrcr to the Defendant's Plea, 
and Argument thereupon, a Trial was directed to 
try the Verity of the Plea. Ibid. 353. 

CUhat Trials in London ought to be by the Jurors 
of rhe faur next Wards, by the Cuſtom there. 
2 Saund. 25 2, &c. 
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If Verdict be given 
againſt Evidence, the 
Court will order a Be 
Trial. 


The Trial may be 
good, though Deftn« 
dant's Plca be ill. 


Alien Artiſicer, where 
tried. 


Trial directed to try 
the Truth of the Plea. 


What Trials in Low- 
don by Jurors of the 
four next Wards. 


There 
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Defendant in Error 
| proceeded to Trial the 
next Aſſizes after Iſſue 
join'd, and good. 


When a Ne recipiatur 
may be entered in the 
Judges Book. 


Not admitted in Sit- 
tings after Term. 


For the Cauſe ough 


Lrial, and Proceedings to it. | 


here the Defendant in Error took a Record of 
Niſi prius, and procceded to Trial at the firſt Aſſizes 
after Iſſue joined, yer good, and a new Trial deni- 


cd by the Court. 2 Saund. 336. 


Ik a Cauſe to be tried be not entered into the 
Judges Book, before whom it is to be tried, two 
Days before the Caule is to be tried, the Plaintiff 
may enter a Ne recipiatur in the Judges Book; that 
it may not be entered after that to be tried at that 
Time, if the Defendant pleaſe, unleſs it be in a Sit- 
ting after the Term; for in Sittings after the Term 
no Ne recipiatur will be admitted: Hill. 22 Car. B. R. 
t to be entered in due Time, that the Defendant may 


epate for the Trial; and he cannot well tell till it be entered, whether 
the Plaintiff will procced or no. | | 


Agitation of a Cauſe 
in one Court, no rea- 
ſon to pur off the 
Trial of the fame 
Cauſe depending in an- 
other. 


The King may try 
his Cauſe in what 
Court he pleaſcth, 


The Agitation of a Cauſe in one Court is no 
Cauſe to put off the Trial of the ſame Cauſe de- 
pending in another Court: Paſch. 23 Car. B. R. 
For the Proceedings of one Court of Law ought not 
to claſh with the Proceedings of another Court; but 
it is not fo berwixt the Courts of Law and the 
Chancery, as i is a Court of Equity. 

At Weſtminſter-Hall the King may try his own 
Cauſe in What Court he pleaſeth: Paſch. 23 Car. B. R. 
This is by his own Prerogative; for all Courts of 


Juſtice are his Courts, and it is not reaſonable he ſhould be ſtreightened 
in his Choice where he will proceed, but have Liberty to ſue where he 


pleaſeth. 


A local Matter is 
generally tried in the 
County where the Cauſe 

of Action ariſeth. 


A local Matter generally is not to be tried in a 
Foreign County, but in the County where the Cauſe 
of Action ariſcth : Paſch. 23 Car. B. R. For there 
may the beſt Knowledge of the Matter be had; 
and it is alſo for the greater Eaſe of the People, and 


leſs Charge; yet ſomerimes, and upon ſpecial Reaſon, the Matter is 
tried by a feigned Action out of the proper County. See before. 


One committed for 
one Felony may be 
tried for another. 


In criminal Caſes no 
new Trial after Acquit- 
tal; but after Convic- 
tion there may. 


No new Trial for 
Exceſſiveneſs 
mages. 


of Da- 


Ik one be committed to the Gaol for one Felony, 
yet the Juſtices may try him for another Felony, for 
which he was not committed: Trin. 23. Car. B. R. 
By Bacon, Juſtice. See before, Title Felony, 

A new Trial ſhall not be upon Acquittal in Cri- 
minal or Capital Caſes ; but upon Conviction a 
new Trial may be granted upon Cauſe. Vid. g, 124. 


A new Trial not to be granted for the Exceſſive- 


nels of Damages, nor for Words ſpoken by the At- 
torney. bid, 97. 


A Decree 
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not to ſerve upon Jurics out of the City. 
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4 Detree in Chancery ſhall be tried by a Jury, | 
and not by it (elf, for it is not a Record, but is a Dectee in Chancery 
Decree recorded: Mich. 23 Car. B. R. And there 2 * 
is Difference between a Record, and a Thing record - 


ed; for a Record is a Judgment, or other Act done in a Court of Re- 


cord, and recorded there; but the Chancery, as it is a Court of Equity, 
is not a Court of Record, but an arbitrary Court, although it be a 


Court of Record, as touching Things agitated in the betty- bag- 
Office. 4 


Wahere a Verdict in the Zuſtings in London was 


2 | Verdict in the Huſ- 
ſet aſide, and a new Trial, and contrary Verdict. a . wy 


I Lev..31 WE | ws and contrary 

, Erdailct, 

One chat is not ſerved with Proceſs to give his <Q... get grved with 
Teſtimony at a Trial, may not be examined upon a Proceſs to give Evi- 
voire dire concerning any Matter which concerns the dence, may nor be 
Trial: Mich. 23 Car. B. R. For it is in a Manner e 9. > Fore 
ro examine him as a Witneſs in the Cauſe, which 
ought not to be, becauſe he appears not as a Witneſs. 

A Trial at the Bar ought not to be had for Houſes No Trial at Ber for 
lying within the City of London: Mich. 23 Car. B. R. — vin 
For by their Cuſtoms: they may hold Plea concerning . 
the Title of Frecholds within the City, and by their Charter they are 


I the Plaintiff give Notice to the Defendant that If Plaintiff gives No- 


he will try his Cauſe that Term, although he be not _ mn man has wn 
ready to try it at the Day appointed, yet he is not the Day, he may give 
bound to give new eight Days Notice of the Trial, Notice for next Sit- 


bur may give Notice for the next Sitting after. Hil. ng 


23 Car. B. R. 


Accozding to the old Uſe of Practice in this But ten Trials at 
Court, there ought to be but ten Trials at the Bar Ber in Er Term. 
in Eaſter Term: Paſch. 23 Car. B. R. Becauſe Trials 
at the Bar are a great Hinderance to other Buſineſſes which are more 
proper for the Court; yet now the Court doth not think fit to limit 
them to any Number: For Trials at the Bar are now more deſired thin 


antiently they were; for though they be chargeable, yet are they more 
ſolemn, and give better Satisfaction to all Parties, and more likely to 
be final than Trials had at the Aſſizes. | 


I there be Notice given for a Trial, and no Jury If no Jury appeer, 


appear at the Day, there ought to be a new Notice dite mult be new No- 


given if the P.rty will try his Cauſe at another * 


Day : Paſch. 24 Car. B. R. For elſe the Defendant cannot know when 
the Plaintiff will try his Cauſe, or whether he will try it or no. 


The Conſent of the Owner of the Land to make (@ +4. Oe n. 


one Ejector to try the Title of the Land, is good, er of the Land to meke 
if it be not a Plot betwixt him and the EjeCtor to 2 5 try the 
ouſt the Leſſee of the Land of his Poſſeſſion: Mich. 


24 Car. B. R. For there can be no other Inconveniency in it. | 
A Trial 
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A Trial at the Bar may not be had by the Con- 

No F ſent of the Parties without Leave of the Court: 
3 of Coure. Mich. 24 Car, B, R, For the Court is not boung 

ex Officio to grant a Trial at the Bar, but it is in their 

Diſcretion to grant it; and the Parties may not preſume to impoſe 

Things upon the Court which they may do, or not do at their 
Pleaſure. | | ys * 

In a Trial for ſubtracting of Tithes, in an Action 

How Plaintiff muſt; grounded upon the Statute of 2 Ed. 6. the Plaintiff 
proceed in a Trial for ; i 
fubtracting of Tithes. ought firſt ro begin with the Proof of the Value of 

the Tithes, before he proceeds to ſhew his Title to 

them, which Title is bis Inſtitution, Induction, and reading and ſub- 

ſcribing of the Articles, &c. Mich. 24 Car. B. R. For he mult proye 

there were Tithes, and of ſuch a Value, taken away, which is the very 

Ground of the Action, before he can make any Title to them; for if 

there were no Subtraction, there is no Cauſe of Action. 5 

It is a Mis- trial for a Thing to be tried before 

„ Judge, who hath Intereſt in the Thing in Queſtion; 

Queſtion, it is a Miſf- and the Requeſt or Conſent of the Parties concern- 

trial. ed in the Trial will not help it: Mich. 24 Car. B. R. 

For ſuch a Trial cannot be ſuppoſed to be indiffe. 

rent; for none ought to be Judge in his own Cauſe, or in any Cauſe 
wherein his own Intereſt is any ways concerned. | 

: i A Miſtrial is helped by the Statute of Jeofails, 

1 3 we ho but not a void Trial, to wit, where there is no Iſſue 

n joined to be tried; but in ſuch Caſes there muſt be 

a Repleader, that the Matter in Queſtion may be 

put in Iſſue to be tried: Mich. 24 Car. B. R. See Title Jeokails and 

Replication. MS, 

ORD The Day for a Trial at the Bar ought to be en- 
Je Bar nu be entered teted into the Clerk of the Paper's Book in the Of. 
with the Clerk of the fice: Mich. 1649. B. S. And before it be ſo entered, 
Papers. there ought not to be Notice given of the Trial ; for 

x until it be entered in the Clerk of the Papers Book, 
the Day cannot be preciſely known. 

Privilege only no One that is a privileged Perſon in this Court, 
reaſon for a Trial at Ought not, by reaſon of his Privilege only, to have 
Bar. a Trial ar the Bar granted unto him, where the 

_— Title of Land is in Queſtion ; bur Trials at the Bar 
are never granted, unleſs there be Difficulty in the Martter- to be tried, 
or elſe it muſt be of great Value. Hill. 1649. B. S. 4 Feb. 

7.1 ar Bir not „ A Trial at the Bar ought not to be granted be- 
granted before Iſſue fore the Defendant hath pleaded, and Iſſue be join- 
joined. ed: Hill. 1649. B. S. 11 Feb. 1656. 12 Feb. For 

before that, the Cauſe is not ready for a Trial, nor 
doth it appear whether the Parties intend to proceed to a Trial or not, 
neither can any Venire facias iſſue out to ſummon a Jury. 


2 Although 


Trials and Magens ta l. g 

Although che Defendant do 8 8 Trial wich- * 
ont - ſufficient. Notice given unte him, of the Trial, aeg Ee went be 
and there be a Trial accordingly, this Trial is nor 100 Notice. av % 


binding unto the Defendant, but he may (if he pleaſe) 


have 2 new Trial granted for want of due Notice: Paſch. 1650. B. 8. 
14 Apr. For the Rules of the Court ate not to be broken by the Con- 
ſent of the Parties; and it may be if he had had due Notice, he migh 
have been able to make bettet Defence, though he ventured to go to a 
Trial with ſuch Proof as he then nate. 4 Sb 
By the antient Practice of the Court, all the Tri- Trials at Bar in 
als at the Bar: which ate had in Eaſter Term, ought one INE 0s 
to be tried a Fortnight before the End of the Term: the End of the They 
Paſch. 16 50. B. S. 1 Maii, And the Remainder of - | 


the Term was to be ſpent in Matters, of Law, and in other Buſineſs more 
proper for the Court than the Trials of Cauſes. SIN 
The Proſecutor in an Information brought in this 3 
Court, ought to bring the Cauſe to a Trial at bis Ne 
own Coſts; but in an Indic ment which is ſolely at the Cauſe to Trial > 
the Suit of the King, he that is indicted muſt bring By Pots nn; bn ; 
the Cauſe: to a I rial at his own. Charges Paſch. erſon indicted at his. 
1650. B. S. 24 Maii. An Information is preferred as well for the Bene- 
ſit of the Informer as the King, and therefore it is Reaſon he ſhould 
bring it to a Trial at his own Charges; but an Indictment is not ſo. 
That an Iadictment of High Treaſon may be Tele ar d. eng 
tried by N prins. Raym. 36ꝶ. dy f 
- A Tales: de Circumſtantibus may be awarded in Cale , 1. may be 2 
of Treaſon, by the Statute of 47. 5. Phil. G. Ma. CO in Caſe of Tred- 
| ' 1 5 1 "I on ' 
. Whanagha e ene af ts b. 1. 
* Jf at: 2 Trial the Court do ſee that one of the The Court may put 
Parties is ſurpriſed, but not by any Fault or Laches off the Trial if eiter 
of his own, but by ſome other Caſualty, they may . . 
in their Diſcretion put off the Trial to another Time, 3 | 
.Mpril rhe Party ſurpriſed may be better provided for his Trial: Trin. 1650. 
5. S. 3 Jalii. For this is not to delay Juſtice, bur to give Time that 
clearer Juſtice may be done, and that Suits may in more Probability be 
put to a, Concluſion, which upon Surpriſal is ſeldom ſeen. | 
The Court of Chancary will; not uſually flay 1 Es 
Trial at Law by an Injunction after Iſſue joined, and * Chancery will not 
the Parties are ready for the Trial, but they will il e 
grant an Injunction to ſtay Judgment aſter the Trial, 
if there appear to be any Equity in the Cauſe: Paſch. 


— 


be ' ” ” % 


<A 


1652. B. &. | a Ea e hs . 
By Glyz Chief Juſtice, Trin. 1656. If a Cauſe _ A Cauſe removed 
be removed our of an inferior Court to this Court, ugbe te be tri te 
it aught to be tried the ſame Term it is removed, fame Term. : 
that the Party may not be delayed; for the Law doth . 

not approve of dilatory Proceedings. 
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Jury impanelled to 
ery an Iflue in one 
County, may try a 


Thing incident in ano- 


ther. 


Trial, and P2oceedings to it. 


By Gln Chief Juſtice : Tyin. 1656. A jury 


impanelled to try an Iſſue in one County, may try a 


Thing that is incident to the Trial of that Iſſue, 
though it be in another County; as if an Action of 
Debt be brought againſt an Heir, and he pleads 


Rien per deſcent, and Iſſue is joined upon it, the Jury may inquire of 
Aſſets in any County of England 


If Trial be directed 
out of Chancery, and 
the Parties will not 
agree to have the Trial 
go on, the Court will 
not compel them. 


If Plaintiff in Eje&- 
ment bring his Cauſe 
to be tried at Bar, he 
cannot compel the De- 
. Fendant to confeſs 


Leaſe, Entry, and Ouſ- 
ter. 


By Glyn Chief Juſtice: Mich. 1658. In the Caſe 
of Bateman and others againſt Sir Job Harvey. If a 
Trial at the Bar be directed out of the Chancery, 
and at the Day the Parties will not agree to have 
the Trial go on; this Court will not compel them 
to it, for this Court is not bound to inforce Orders 
made in Chancery. | 

Jf che Plaintiff in an Action of Treſpaſs and 
Ejectment do bring his Cauſe to be tried at the Bar, 
he cannot compel the Defendant to confeſs the Leaſe, 
Entry and Ouſter; for the Trial at the Bar was not 
granted in Fayour of the Defendant, but of the 


Plaintiff; but if he doth not confeſs it, then Judg- 
ment ſhall be preſently entered up againſt the caſual EjeQor ; but if the 
Defendant bring the Cauſe to be tried at the Bar, there he muſt confeſs 
the Leaſe Entry, and Ouſter, becauſe the Trial was granted to be at 
the Bar in his Favour: Paſch. 1652. B. S. And therefore it ſhall not 
be in his Power to hinder the Trial for want of fuch Confeſſion. 

3 Jf a Cauſe be appointed to be tried in one Term, 
. „ K and the Plaintiff doth not then proceed in his Trial, 
fendant a Term's No- but reſts for a Year or more after, if he will after ſo 
ties of Trial. long Time try the Cauſe, he muſt give the Defen- 
wi is dant a whole Term's Notice before his Trial: Paſch. 
1652. B. S. Becauſe by this long Delay the Defendant might not think 
he would ever try it, and ſo cannot in a ſhort Time provide to make his 


Defence. | 
JPA If a Trial be had the laſt Day of a Term, Judg- 
bt Des 144. mene cannot be entered upon that Verdict until the 
Judgment cannot be next Term after; for Judgments muſt be given in 
— till che Term. the Term: 17 Chief Juſtice, 1652. B. S. Nor 
it till the four Days within the Term be paſſed; 
for ſo long Time hath the Defendant by the Rules of the Court to ſpeak 
in Arreſt of Judgment: Bur if ir be tried the Day before the end of the 
Term, the Plaintiff may give his Rule, and have Judgment the ſame 
Term, if nothing be moved in Arreſt of Judgment. 
| Jt was ſaid by Rolle Chief Juſtice, That the City 
of Briſtol will not bring a Matter to be tried here 
at the Bar, no more than the City of Londen will: 
1654. B. S. Becauſe it ſeems they have the like 


3 to try the Title of Frecholds within tho City, as London 
ath. 


City of Briftel will 
not bring a Matter to 
be tried at Bar. 


- 


T 


Jt 


It at a Trial at the Bar, in a Treſpaſs and Eject- 
ment, the Plaintiff and the Defendant do conſent, 
that the Jury ſhall have a View of the Lands in 
Queſtion, there can no Trial be had in the Cauſe 
that Term, (unleſs it be in Middleſex, or ſome adja- 
cent County to Weſtminſter : ) By Rolle Chief Juſtice, 
1654- B. S. In ref; 
Time afterwards for the Trial. | N 
It is not uſual to grant a Trial at the Bar the 
ſame Term it is moved for, but the next Term 
after: 1654 B. S. Yet ſometimes upon ſpecial 
Reaſons it is done. „ HH20% 0 

By Ghn Chief Juſtice, Upon a Motion for. a 
new Trial between Williams and Parret : Paſeh, 1656. 
B. S. The Plaintiff is not bound to attend upon 
the Defendant at his Trial, but may try his Cauſe 
_ he will, if he have given due Notice of the 
Trial, | | 

By Glyn Chief Juſtice. Upon a Motion for a 
new Trial between Askue and Landy, Paſch. 1656. 
B. S. Although due Notice ought to be given of a 
Trial before the Trial, yet if there be ſo man 


but the Defendant muſt attend till it can be tried. 
Jf a Trial be had, and a Verdict thereupon given, 
the ſame Iſſue may not be tried again by the Jury 
that tried it before: 1655. B. S. For it is more 
than probable they will give the ſame Verdict again. 
No Perſon ſhall be condemned without Trial by 


the lawful Judgment of his Peers, or by the Law of 


the Land. Magna Charta, cap. 29. | 
All Trials for Murther muſt be in the County 
where the Fact was committed. QCyro. Car. 247. 
I. 8. | 1 
b But if the Stroke or Poiſoning be one County, 
and the Death in another, an Ilndictment found by 
a Jury of the County where the Party died, ſhall 
be as effectual as if the Stroke or Poiſoning had 
been done in the ſame County where the Party 
ſhall die. | | 
How the Trial ſhall be of 
County, to a Felony in another. 1bid, Sect. 4. 
Duke or not, Earl or not, Baron or not, ſhall 
be tried by Record. 6 Rep. 53. 4. But a Wife, who 
is a Dutcheſs, Counteſs, or Baroneſs, by Marriage, 
Dutcheſs or nor, Counteſs or not, Barone 


6 Rep. 53. 4. 


Pais, 


Trial, and Proceedings to it. 


pect of the View to be made, and the Scantineſs of 


an Acceſſory in one 


Crit 


If Plaintiff and De- 
fendant conſent that. 
the Jury ſhall have a 
View, there can be no 
Trial of the Cauſe that 
Term. 


Trial at Bat uſually 


granted the Term af- 
ter it is moved for. 


Plaintiff may try 
his Cauſe when be 
will, if he have giver 
duc Notice. | 


If the Cauſe bs 
made a Remanet, Plain» 
tiff need not give new 
Notice. 


Cauſes to be tried on the Day appointed, that the Cauſe carinot be 
tried, and it is made a Remanet, the Plaintiff needs not 


give new Notice, 


The Game Jury may 
not try the ſame Iſſde. 


All Trials ſhall be 
per Pais. 

Magna Charta, 
cap. 29. 


Trials for Murthet 


muſt be by a Jury of the 


proper County. 


Stroke in one Coun- 
ty, and Death in ano- 
ther, how to be tried. 


5s Ed, 6. cap. 26. 


How in Caſe of Ac- 
ceſſories. 


How Peerage is to 
be rried. 


| / 
ſs or not, ſhall be tried per 


. If 
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Where a Baroneſs by 
Marriage loſes her No- 


Trial, and Prꝛotpedings to it. 


Ia Baroneſs by Marriage marries one under No- 


biliey, ſhe hath. loſt her Dignity; but if the be of 


bility; and where not. noble Deſcent, ſhe always continues noble. 6 Rep, 


How Dutcheſſes ; 
Counteſſes, and Baro- 


neſſes ſhall be tried. 
23 . ; 6. cap. 9. 


How it ſhall be 


where a Baroneſs mar- 
ries a Commoner. 


None but the King's 
Courts at Weſtminſter 
can write to the Biſhop 
to certify. 


Court, as London, 


54. bo di Led od | of re nam?! 
Mhere Dutcheſſes, Counteſſes, and Baroneſſes, are 
indicted of Treaſon or Felony, they ſhall be judged 


beſore ſuch Judges and Peers of the Realm, as Peers 


of the Realm ſhould be. See Ce. 6 Rep. 52. b. If a 
Woman noble by Birth marries under the Degree of 
Nobility, yet ſne ſhall be tried by her Peers; but 
where ſhe is noble by Marriage, and maxties a Com- 
moner, there ſhe loſeth it. 2 Iiſt. 50. 
Mone but the King's Courts at Meſtminſter, or 
Juſtices of Gao] Delivery, can write to the Biſhop 
to certify Baſtardy, Loyalty of Marriage, or other 
Eccleſiaſtical Matters; and therefore no inſeriot 
Tork, &c. can do it: But in thoſe Caſes, the Plea 


muſt be removed into the Court of Common Pleas ; and that Courr 


may write to the 


Record. Co. Lit. 134. 


Of Trials by Alma- 
nacks. 


4 Of all Trials what- 
ſoever. 


Clergy, how. 


Where a Peer ſhall 
be tried by his Peers, 
and where by a Jury. 


How Trials for Trea- 
ſon ſhall be both a- 
gainſt Peers and Com- 
moners. pag 

7 ID. 3. cap. 3. 


Where the Defendant 
may give a Rule to 
try the Cauſe by Pro- 
viſo. 


p. i 


Biſhop, and upon the Biſhop's Anſwer, remand the 
| The Judges may judicially take Notice of Al. 
manacks, and be informed by them. 1 Leon. Cafe 
328. And ſo it was allo adjudged in Cro. Eliz..227. 

Df all manner of Trials whatſoever. 


Sce 9 Rep. 
from fol. 30. b. to 33. 4. N 


Clergp, how to be tried. See Title Clergy, 


It a Nobleman be indicted for Murder, he ſhall be 
tried by his Peers; but if an Appeal be brought 
againſt him, which is the Suit of the Party, he ſhall 


not be tried by his Peers, but by an ordinary Jury 
of twelve Men. 


Co. 2 Inſt. 49. 

Pow Trials for Treaſon, both againſt Peers and 
Commoners , ſhall be. See the Statute at large. 
7 V. 3. cap. 3. See alſo Title Counſel and Coun- 
ſelloz. Sec alſo 9 Rep. 30. ö. to 33.4 

| Where che Plaintiff will not try his Cauſe in ſuch 
due Time as he ought to do, by the Rules of the 
Court, the Defendant may give a Rule to try it by 
Proviſo, 'and upon due Notice thereof given to the 


Plaintiff, proceed to Trial by Proviſo, to the end that he may diſcharge 


23 Y. 8, cap. 15. 
© Why called Proviſo. 


himſelf of the Action, and recover his Coſts; and 
this is given by the Statute of 23 H. 8. cap. 15. See 
the Starute. See Title Trial by Pꝛovbiſo. Note, In 


the Diſtwingas Juratorum there is this Clauſe, Proviſo 


ſemper quod fi duo Brevia tibi venerint, unum tantum eorundem exequaris & 


rerormes. 


Jt 


Ik in any Cauſe Ws ne P20ceedings to it. . 
ſex, the Deſendant to be tried in Londen or di, i 613 
London, the plaintiff live forty Miles diſta * Th 
of the Comr in, or his Attorney b = from CE dae de is to 
Attorney e e give the * Rules tice for Trial 1 
he try his Cauſe air . N 2s . L lives 
1 me E | e tes Ciltan*. 
ce Timer get his ele to be a the Tri; which been Dy 
5 : ent . ? | 5 W . - 
Ae in rr Cours of Read math ch fourteen Day: 
is an Utter Barri 4 rriſter, or his Dept r A dals 3 g 
1 riſter. Cin Car. 79. fl G. wad. r 
re an 1 
M. 12 ought to be a Place alledg. 8 4. uy 
alledged, b enue ſhould come, and * N ged from F 
de Corpore 4 an Iſſue is joined, and oh 15 no Place was prope eh 1 therd 
ten ade pans , A a Trial is Tee Venire is whence the [In 
Repleader 800 Trial, and there onoh cupon had: . ho Trial by 2 Ju- 
Iſſue joine For here is a good P. ght not to be a was ET OY 
— NN and well tried by 4 and a good : 
rought 45 * only where the 3 5 Re- Where a Repleader 
been tried. xy N, Queſtion which was - Joy mY | 
e ow dy the Statute 4 & o have 
Iſſue in a Ci That the Venire for the 1 J Anne, 4t5 Inns 
x" ivil Cauie, ſhall be rial of an . 
dübere 2 awarded of the Body of the C 
, O0 
Dini, ad 88 Iwo is upon Von Conceſſit "_— 
n NN 
But where a Fe oe che Grant or Demiſe is _ = 388 the Iſſue is 
being Non F. FIST: Of Leaſe is NS. 1 * ceſſit. iſe, or Blix. . 
PO be 11 or Non Dimiſit, the Fax iſſue 
Cro. Fac ivery) ſhall be wher rial (be- And where when i 
771 b 375. Pl. 1. e the Land lies. is upon Nen SOD it 
where 6 ory Action is laid in C 
ing brings it Ne ariſe, and the Defendant b ounty \ 
* N 4 a _ the County where the 8 Plead- * 2 _ L 
where it was felt laid 3 be tried in the — gt yg Cauſe 
— * hath beought it by Pl 2 where bea. 
Car. 2 . after a Verdict, by 3 ein 
15 2 rk x. which ſays, That alive * 7 — © 17 Care 2. 
J. enue, {o as = I {tay ed, for that there is I" ict TOY 
Place where 1 auſe be tried by a Jur _ 
OR Rion is laid; but the Defend the proper County, or 
Pleading, and Þ may be a Venire to try i ant may, if he think fit, 
There . the Court doth ſalts os it where it is brought by 
for Murder A. a new Trial upon an indict 
6 Rep. 1 : where the Trial was by a w ictment 8 
14. ©. | rong Venue. der KN in Mur- 
der, and Why. 


[ Yol. % R 
7 ; 
, Jf 


614 
In what Caſes the 
Court orders the She- 


riff to return a Decem 
—_ : 


A Bond dated at 
Paris in France, where 
triable. 


Action on a Bond 
made in Wales, &c. 
cannot be tried here; 


Trial, and'Pznceedings to it. 


M upon a Trial to be had at the Bar, a full Jury 
doth not appear to try the Cauſe, or that Part of the 
Jury are challenged, the Court will order the Sheriff 
to return a Decem Tales, which he uſually doth of 
Gentlemen in London having Eſtates in his County, 
Paſch. 23 Car. B. R. | | | 

A Bond bearing Date at Paris in France, is not 
triable here, Lutw. 950. 

An Action brought upen a Bond alledged to be 
made in Wales, Ireland, Normandy, &c. cannot be 
tried here: But a Plea in Bar to an Action brought, 
ariſing there, hath been queſtioned, Whether ir 


| ſhould not be tried where the Action is brought? And in ſuch a Caſe, if 


the Plea in Bar ariſes wholly 


out of the Realm of England, the better 


Opinion is, That ſuch Plea wants a Trial. Yangh. 413. See Dowaale's 


Caſe. 6 Rep. 


Where Things done 
beyond Sea may be 
tried here, and where 
not. 


A Treſpaſs at Fort 
St. George, in partibus 
Tranſmarinis, is te pug- 
nant. 


Where Trials in the 
King's Dominions be- 
yond Sea ſhall be. 


Where Dominions, 
Leagues, Cc. are to be 
tried. 


How Piracies and 
Robberies upon the 
Sca ſhall be tried, and 
where. 


27 N. 8. cap. 4. 


TUhere as well the Contract as the Performance is 
totally done, or to be done, beyond Sea, there it 
cannot be tried by our Law; but where a Promiſe 
is made here to do a Thing beyond Seca, it may 
tried here. 6 Rep. 47. b. 48. 4. 

A Treſpaſs ſuppoſed to be committed at Fr: 
St. George, in partibus Tranſmarinis, Viz. apt Londen, 
&c. is repugnant and abſurd. Zutw. 950. 

An Iſſue ariſing out of the juriſdiction of the 
Court, although ir ariſes within che Dominion of 
England out of the Realm, ſhall not be tried in Eng- 
land. Vaugh. 404. 

Where Dominions, Leagues and Truces are to be 
tried. Yaugh. 288. | 


All Offences done at Sea, or in any other Place 
where the Admiral pretends to have Juriſdiction, 
ſhall be inquired, tried, and determined in ſuch Shire 
as the King by his Commiſſion ſhall direct, and in 
like Form as if the Offences had been done upon the 


Land; which Commiſſion ſhall be under the Great Seal, directed to 
the Lord Admiral, his Lieutenant, Deputy or Deputies, and rhree or 
four other ſubſtantial Perſons to be named by the Lord Chancellor, 
to hear and determine ſuch Offences after the Courſe of the Common 


Law, uſed for Felonies committed within this Realm. Seck. 1. 


To inquire 
Oath of Shar. 


To be indicted, and 


by the 


tried by twelve Men of f . 
he Shire : If convick. ment, and be tried by twelve Men of the Shire, ap- 


the Shire: 
ed to ſuffer Death with- 
out Clergy ; and for. 
feit Lands and Goods. 


4 


The Commiſſioners, or three of them, have 
Power to inquire by the Oaths of twelve lawful 
Men, in ſuch Manner as if the Offences were done 


at Land; and ſhall' be proceeded- againſt by Indict. 


pointed by ſuch Commiſſion ; and if convicted ſhall 
ſuffer Death, Loſs of Lands and Goods, as if they 
had been convicted of Felony or Murther done ar 


Land. Secr. 2. and ſhall not have the Benefit of their Clergy: Seck. 3. 


All 


> 


All Treaſons, Felonies, Robberies, -Murthers and 
Conſpiracies to be committed in or upon the Sea, 
or in any other Place, where the Admirals have or 
pretend Juriſdiction, ſhall be inquired, tried, heard, 
and determined, as herein is next before ſet forth. 
Married or nor married, or lawfully or not law- 
fully married, in Perſonal Actions, ſhall be tried by 
a Jury. 1 Lev. 41. 

It is a Maxim, Quod ibi ſemper debet fieri triatio, ubi 


juratores meliorem habere poſſunt notitiam. 7 Rep. 1. b. 
Where one Matter in one County is dependant 


upon the Matter in another, the Plaintiff may chuſe 
to bring his Action in which County he pleaſes. 
7 Rep. 7. b. See much good Matter where Trials are 
to be, from fol. x. to fol. 4. b. 

Matter ſhall be tried in the County where it a- 
riſes, and not where the Action is laid; and this by 
the new Statute of Jeofails.. 16 & 17 Car. 2. cap. 8. 
1 Lev. 207. 

Iſſue was joined upon a Feoftment of Lands in 
Oxon, tried in London, where the Action was laid, 
and good, by the Statute of 16 & 17 Car. 2. cap. 8. 
x Lev. 178. 

Debt in London for Rent for Lands in Eſſex, upon 
quoad part. nil debet pleaded, & quoad refid. Entry and 
Expulſion, and tried in London, and moved, That 
this was local : But per Curiam, It being tried where 
the Action is brought, it is cured by the Statute of 
16 & 17 Car. 2. cap. 8. 1 Lev. 394. See Title 
Jeokails. | . 

Altzough che Plaintiff, aſter · Iſſue joined, and at 
the Aſſizes where he was to try his Cauſe, with- 
draw his Record of Nift Prius, yet he may try the 
Cauſe at the next Aſſizes after, if he pleaſe ; for the 
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How Treaſons, Mur- 
thers, & ,. committed 
at Sea ſhall be tried. 


28 . 8. cap. 15. 


Married or not, is 
triable by a Jury. 


A Maxim where Tri- 
als ought to be. 


Where Matter is in 
two Counties, the Trial 
may be in either. 


Mitter muſt be tried 
in the County where it 
ariſes, not where the 
Action is laid. 
16 F 17 Car. 2. 
cap. 8. 

Iſſue upon a Feoff- 
ment of Lands in Oxen, 
tried in London, good. 


Debt in London for 
Rent for Lands in EVH, 
tried in Londen, upon 
Entry and Expullion,. 
and held good. 


16 F 17 Car. 2. 
cap. 8. 


A plaintiff may try 


his Cauſe the next Aſſi- 


zes after he hath with- 
drawn his Record. 


Retraxit of the Record doth only import, That he intends to forbear to try 
his Cauſe hac vice only; and if he do not try it at the next Aſſizes after, 
then the Defendant may (if he will) try it by Proviſo ; and if the De- 
fendant do not then try it by Proviſo, the Plaintiff 
may then give new Notice of a Trial to the Defen- Trial by Proviſo. 
dant, and try it at the next Aſſizes following. . 


Although ic is not uſual ro have any Trials at The Court will, in 
Bar but in Michaclmas Term, and in Eaſter Term, 
except it be on the Crown- ſide, yet in extraordinary 


extraordinary Caſes, 
break their antient U- 
ſage. 


Caſes it hath been granted on the Pleas- ſide, to pre- 

vent ſome great Inconveniences which would have happen d by deferring 
of ſuch Trials. For Example, in a Caſe of the Lady Jane Chandois, in 
a Treſpaſs and Ejectment, when a Trial upon Motion was granted in 
Trinity Term, 1656. upon a great Debate, wherein Weeaward an antient, 
Clerk of the Court affirmed, he remembered two Trials in a 7rinity 


Term. Quod nota. | 
If 
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When Judgment 
muſt be given upon a 
Trial in Lenden or Mid- 

dleſca. 


Trial, and Pꝛoteedings to it. 


Ik a Trial be had the Sitting after Term, Judg- 
ment cannot be entered upon that Verdict until the 
next Term after, for there cannot be a Rule given 
then for Judgment; for all Judgments muſt be (or 
are ſuppoſed ro be) given in the Term Sedente Curia. 


But if it be tried the Day before the End of the Term, the Plaintiff may 
give his Rule, and have judgment in the ſame Term, if nothing be 
moved in Arreſt of Judgment. 


A voluntary Affida- 
vit before a Maſter in 
Chancery, is not to be 
given in Evidence upon 


a Trial at Bar. 


A voluntary Affidavit made before a Maſter of 
Chancery, is not to be given in Evidence at a Trial 
ar Law; for a Maſter of the Chancery has no Au. 
thority to adminiſter ſuch an Oath : And therefore 
if the Party did ſwear falſly, it is not Perjury, nor 


can he be indicted for ir, becauſe it is coram non judice, and therefore 


ſuch Oaths are not to be given in Evidence. 


IF a Ye. fa. be not 
filed, the Plaintiff may 
make a new one to try 


the Cauſe at another 
Aſſizes. 


By whom Excom- 
munication to be cectti- 


fied. 


Where it is well 


directed, and where 
not. 
How the Certificate 


to be. 


When Infancy ſhall 
be tried by Inſpection. 


And when by the 
Country. 


4 


Tf a Venire be not filed, the Plaintiff may make a 
new Venire, and try the Cauſe at another Aflizes, 
and by another Jury. 3 Anne, B. R. 


An Excommunication certified by an Official or 
Commiſſary, is naught ; for it ought to be certified 
by none but the Biſhop, who can abſolve. 8 Rep. 
68. 4. ; 


A Certificate Univerfs Matris Eccleſiæ filiis, or to 
the Court, is good; but Univerſts Clericis & Litera- 
tis, &c, where the Court is excluded, it is naught. 
8 Rep. 68. b. See Title Abatement, 

(pon a Writ of Error to reverſe a Fine for a Non- 
age, or an Audita Querela for Nonage, the Age ſhall 
be tried by Inſpection. 9 Rep. fol. 30. to 33. 

TUhere an Infant appears by Attorney, it is Er- 
ror, and ſhall be tried by the Country. bid. 


Trial 
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Trial by Pzoviſo; 


Damages. 
See Pſlue, | 
Trial. 


F the Plaintiff deſiſts pꝛoſecuting of his Ac⸗ 
tion, and doth not ming it to Trial, then the 
Defendant may, after a Default, give him 

Notice of Trial by P2oviſo, and ſue out a 
Venire f02 that Pttrpoſe. 


Where a Trial is had by proviſo, the Plaintiff 


may be called to challenge the Jury, if he thinks 


fir, before the Jury be (worn. Trin. 22 Car. B. R. 
For the Plaintiff is as it were in the Place of the 


Defendant, becauſe the Cauſe is brought to Trial 


by the Defendant. 

TUhere the Iſſue is entered, there after Default 
made by the Plaintiff, the Defendant muſt the next 
Term give a Rule to try it by Proviſo, and he may 


Trial by Proviſo, 
what, 


In Trials by Provi- 
ſo, the Plaintiff may 
be called to challenge 
the Jury. | 


7 
When it may be 


aſter the Iſſue is en- 
tered. 


then make up the Record and try it; and ſuch Trial is ſaid to be a Trial 
by Proviſo, becauſe in the Writ of Diſtringas Juratorum, there is inſerted 


this Clauſe : Proviſo ſemper quod fi duo brevia tibi venevint, wnam tantum 


corundem exequaris & retornes. 


[ Yol. 2. J 5 7 8 


Trover 


(68) 


— ——— 


' Trover-and Converſion; 


Baron and eme.) ( Sheriff. 
Converſion. e Wozds, 


See 


Rover is an Action which a Man hath a: 

Trover, what. gatnff another, who having. found any 
of his Goods, refules to deitver them to 

| him upon Demand ; oz elfe, if another 

Man hath in his Poſſeſſion my Goods, by Delivery to him, oz other: 
wiſe, and he lells oz makes Uſe of them without my Conſent, this is 
a Converſion, fo2 which an Action of Trover lies: So alſo, although 
he doth not acually convert them, but doth not deliver them to me 


- * 


upon Demand, Trover lies. 
Trover in one Coun- There the Trover of Goods is in one Count y. 


A lere ien and the Conyerſion is in another County, the Action 
tion may be laid. brought for theſo Goods may be laid in the County, 
where the Converſion was, or in any other County 
(unleſs it be brought againſt an Officer within the Statute of 21 Fac. 
for then it muſt be in the proper County) it being only a tranſitory 
Action, and neither the Place of the Trover nor Converſion traverſa- 
ble: Paſch. 23 Car. B. R. This Action is called an Action of Trover 
and Converſion, and not a Trover only; and the Action is brought, as 
well for the Defendant's converting of the Goods to his own Uſe, as for 

the finding and detaining of them. 

3 Two Cauſes of Action for Trover and Converſion 
3 bs Ria cannot be joined in one Action: Trin. 23 Car. B. R. 
in one Trover. Becauſe the Cauſes of Action are for ſeveral Trovets 

and Converſions at ſeveral Times and Places. 
I Hes for Goods An Action of Trover and Converiion may be 
3 babe brought for Goods, although the Goods for which 
the Action brought. the Action is brought, do come into the Poſſeſſion 
of the Plaintiff that brings the Action before the 
Action brought: Paſch. 1651. B. S. 22 Apr. For the coming of the 
Goods into his Poſſeſſion before the bringing of the Action for They, 
3 Och 


5 Trober and Converſion, 
doth not purge the Wrong, or make Satisfaction for that which was 
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done to the Plaintiff, by the finding and detaining the Goods; and ſo 
he hath ſtill Cauſe of Action, although his Damages may not be very 


great, in regard he hath his Goods again. 

In an Action of Trover, where you cannot prove 
an actual Converſion, you muſt prove a Demand 
made, before the Action brought, of the Thing for 
which the Action is brought, and that the Thing 


What muſt be pro- 
ved in Trover, when a 
Converſion cannot be 
proved, 


demanded was not then delivered : For although an actual Converſion 
cannot be proved, yet a Demand, and refuſing to deliver the Goods 


demanded, is a ſufficient Evidence of a Converſion. 


great many ſeyeral Particulars of Goods, the At- 
rorney, or ſome other Perſon, ought to take a Copy 
of the Particulars out of the Declaration, and at 
the Trial of the Cauſe to (ſwear the ſame to be a 


Where an Action of Trover doth conſiſt of a 


A Copy ought to 
be taken of the Parti- 
culars out of the De- 
claration. 


true Copy, and then the ſame muſt be delivered to the Witneſs, who is 
to prove the Property in the Plaintiff, and the Value of them. 


Either an Action of Trover, or an Action of 
Detinue, at the Plaintiff's Election, may be brought 
for Goods detained : For it is but Juſtice that the 
Party ſhould have his Goods detained in Specie if 


Either T rover or De- 
tinue may be brought 
for Goods detained. 


they may be had, or elſe Damages to the Value of them, for the De- 


taining and Converſion of them. | 
So may Treſpaſs or Trover for the ſame Thing. 
Cyo. Jac. 50. pl. 21. 
here there is a framed Word to ſhew the Intent 
of the Parties, it is good in a Declaration in Trover, 
although it be not a proper Latin Word. Cro. Fac. 
07. pl. 4. 
: A. where it is ſaid Pretii in the Declaration, 
whereas as it was moved it ſhould have been ad va- 


lentiam, yet held good both Ways. Cre. Fac. 307, 


148. Dyer 121. 6. 
An Action of Trover and Converſion is an Action 
on the Caſe, and brought only to recover Dama- 


gee. 


Ik 1 deliver Goods to 4. generally, to be kept 
by him, and they are ftolen, yer he is chargeable 
for them: But if he take them to keep as his own, 
there he ſhall not be chargeable if ſtolen. 4 Rep. 83. b. 

Trover and Treſpaſs cannot be brought in one 
Declaration : Note, The Allegation of the Conver- 
ſion of the Goods in Treſpaſs, is but for Aggravation 
of Damages, and good. Latr. 1526, Neither 
will Trover and Aſſampſit lic in one Declaration. 
= Lev. 101. 3 Lev. 99. 


So may Treſpaſs or 
Trover. 


A framed Word ia 


a Declaration in Tro- 
ver, 1s good, 


Pretii, or ad walen. 


tiam, is good both 


ways. 


Trover is an Action 
of the Caſe, wherein 
only Damages are re- 
covered. 


How to be ſafe in 
recciving of Goods. 


Trover. and Treſpaſs 
will not lie in one De- 
Claration. 


Nor Trover and . 


ſumpſit. 


It 
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What is a good Plea 
n Trover. 


Trover and Converſion. 


It is no good Plea in Trover to ſay, That the 
Plaintifſ — him in Conſideration of a Pro- 
miſe to pay him twenty Shillings; for that is only 


giving of one Action in lieu of another: But if the twenty Shillings 
had been paid before the Action brought, it had been good. ; Lutw. 


1583. 

Sale in a Market 
Overt is not plead- 
able. 


Defendant entitles 
himſclf for Tithes, is 
naught ; it ſhould be 
the General Iſſue. 


A Sheriff may bring 
Trover for Goods ta- 
ken out of his Cuſtody. 


What will maintain 
Treſpaſs, and what Tro- 


vorc 


Trover before Mar- 
riage, and Converſion 
after. 


Trover againſt Baron 


and Feme for the Con- 
verſion of the Feme; 
they both plead Not 
guilty, where ir ſhould 
be only non cul. for the 
Feme. 


Where the Conver-. 


ſion is in the Time of 
the Inteſtate, he ſhall 
pay Cofts. 


A Sale in a Market Overt, whereby be juſtiſies 

the Converſion is no Plea; becauſe it amounts to 
but the General Iſſue.  Cro. Fac. 165. pl. 3. 
Trover for Corn, the Defendant entitles himſelf 
thereto as Tithes ſevered; this amounts but to a 
Not guilty, and naught; being ſhewn for Cauſe, 
Cro. Car. 157. pl. 6, 

Trover lies by a Sheriff for Goods by him taken 
in Execution, and afterwards taken from him. 1 Lev. 
282. 2 Saund. 47. 

Poſſeſſion without Property is enough to main- 
tain Treſpaſs, but not Trover; becauſe Trover is 
mars upon the Right, and there muſt be a Pro- 

rty in the Plaintiff, 1 Mod. 30. 6 

Trover before Marriage, and a Converſion after, 
and the Husband and Wife join, and good. 2 Lev. 
107. 

Ttover a gainſt Baron and Feme, ſuppoſing the 
Trover by bork during the Coverture, and the Con- 
verſion by the Feme, they both plead Not guilty ; - 
whereas it ſnould be only, that the Feme is Not 
guilty, and held to be naught, and a Repleader or- 
dered.. Cro. Eliz. 883, pl. 17. 

Trover for Converſion of the Inteſtate's Goods, 
in the Time of the Plaintiff: And upon a Verdict 
adjudged, That- the Converſion being in his own 
Time, was as his own proper Action, and ſhall pay 


Coſts. Cyo. Car. 219. pl. 3. For he might have brought the Action 


in his own Name. 


Pro trecent, wuvarum 
Anglice Currans. 


Pro mille menſuris vini, 


naught. 


Trover for Goods, 
& aliis Utenſiliis, 


Trover for Bottles, 
and ſays not how many, 
naught, 

And fo de Parcella 
Lintea. 

But de quadam Parcells 
fili, held good. 


4 


1 Ventr. 92. , Latch 263. 

Trover pro trecent. uvarum, Anglice eee 
the Word ponderibus, held good. 1 Heb. 523. 

Trover pro mille menſuris Auglice, Gallons, of 
Rheniſh Wine, is naught. 1 Ae. 516. pl. 100. 

Trover for Goods, & aliis Nenfiliis; and after 
a Verdict Judgment was ſtayed for the Incertainty 
of aliis Uienfilits, and quot quanta & qualia they are. 
3 Lev. 18. 

Trover for Bottles, and ſays not how many: 
Et de Parcella lintea, held naught. 2 Lev. 176. 
De quadam Parcella fili, held good in this Action, 
where Damages only are to be recovered, and not 
the Thing it ſelf, as in Replevin or Detinue. 1 Lev. 


303. 
CUhere 


| Trover and Converſion, 
here there is a proper Latin Word for the 
Thing for which Trover is brought, if. it be not 


uſed, the Declaration is naught. 2 Lev. 177. 
Trover pro uno Gallo Feni, Anglice a Cock of Hay, 


held good, after a Verdict. Tempore Chief Juſtice * 


Pemberton. See Title Tos. 

Trover for Goods, and ſets forth what they 
were, Cum aliis implementis ; and of another Parcel, 
cum alizs neceſſariis, naught for Uncertainty. Cro. 
Eliz. 817. pl. 7. Cro. Fac. 129. 

Trover pro decem capſis & ciſtis, and ſays not 
how many of the one, and how many of che other, 
is naughr, if capfis and ciſtis are ſeveral Things. Cro. 
Eliz. 818. pl. 12. Cro. Fac. 129. 

Trover for a Portal, and ſeveral other Things 
which ſeemed to be fixed; bur ſaying poſſeſionatus fuit 
ut de honis propriis, the Court will intend them to be 
ſevered, unleſs the contrary be ſhewn by the De- 
fendant, Cyo. Fac. 129. | 

Trover % ano riſco, Anglice a Trunk full of Lin- 
nen, ad valenciam twenty Pounds, & de una pixide, 
Anglice a Box full of Bands, Cuffs, and Shirts, 4d 
valenciam ten Pounds, and divers other Things: 
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Where there is a pro- 


per Word, it muſt be 
uſed in a Declaration, 


rover pro Galle 
eni, | 


Trover for Goods, 
cum aliis implementi; 
naught after a Verdict, 
and intire Damages. 


Trover pro decem cap- 
ſis & ciſtis, is naught. 


Trover for Things 
which ſeemed to be fix- 
ed, but yet good. 


Trover de uno, riſco 
Anglice, a Trunk full 
of Linnen; held good 
after Verdict. 


Verdict for the Plaintiff, and intire Damages. But by three Judges 
againſt one, it was adjudged, That the Damages ſhall be intended to 
be given for the Trunk only. Cro. Fac. 664. pl. 18. 665. And after 


Error this Judgment was affirmed.. - 

In Trover and Converſion, if ſome of the Words 
ſigniſie nothing, yet it is good after a Verdict; 
becauſe the Law will preſume that no Damages were 
given for thoſe. Words which fignified nothing. See 
Roll's Abr. 577. pl. 5. 


Where ſome of the 
Words ſignify nothing, 
it is good after a Ver- 


dict. 


If there be no proper Word to expreſs the Thing 


for which the Action is brought, and the Thing is ſo deſcribed, that the 
Jury may know what is meant thereby, it is well enough. S0 136. 


Trover for a Ship, &. apparat. Armament. Subpe- 
diment. & Proviſionibus, and held good after a Ver- 
dict, although rhe Particulars were not ſet forth in 
the Declaration; becauſe it is ſuppoſed that the Par- 


Trover for a Ship, & 
apparat. Oc. held good 
atter a Verdict. 


ticulars were given in Evidence to the Jury, and that they gave their 


Verdict for no more than there was proved. 
In Trover, che Plaintiff may declare upon a de- 
venerunt ad manus, generally. 2 Bulſt, 313. 

Oz ſpecially, per inventionem devenerunt, though 
the Defendant came to rhe Goods by the Delivery of 
the Plaintiff. Lid. \ 

Jn a Declaration in Trover there was no ad va- 
lenciam, and yet held good; for the ad valenciam in 
the Declaration is not Matter of Subſtance, and 
after Verdict it is aided by the Statute. Cro.. Fac. 
653. pl. 2. 654. 
| 4 Vol. 2. ] 21 


Fac. 2. 


B. R. 


May declare ge ne- 
rally. 


Or Specially. 


Ad valenciam left out 
of a Declaration, is 
aided by the Starute 
after a Verdict. 


Trover 
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of a Bag. 


Car. 89. pl. 1 II. 


how to be — 


+ 


9 Car. 262. pl. 8. 


* 


For twenty Pieces of 


Wood. 
For twenty Trees. 
For a Parcel of Cloth. 
For a Parcelof Wark 


Lies for a Grybound 
or Spaniel, 


Although there be 
a Redelivery after the 
Uſe, yet it makes a 
02 Converſion. 


What amounts to a 
Converfion in Law. 


ver will lie. 


Cattle at twelve Pence 
per Week, he cannot 
keep the Cattle till be 
is paid for the Keeping; 
but muſt bring his 
Action for their Keep- 
ing, An Innkeeper, or 

Taylor, may detain 
tin paid. 


An Innkeeper', ex- 
cept in London, cannot 
ſell an Horſe which 
hath eat out his Head. 
But he may detain him 
for his Meat. 


Lrover and Converſion: 
Lies for Money out pecauſe the Thing 


the Book, and Quere, Whether not in 


13 Trover for a Bond, 


and demurred to, becauſe the Date is not mentioned; 
delivered as their Deed; Curia. 
it is loft, and the Defendant hath eſloined ic. Cre. 
he ſays, \ſcriptum olligatorinm, Which ſhews the Delivery of it. See Cre, 


| Againſt whom Tro- 


| = Goods after by Sale, Gifc, or Trover. 


Where a Man agiſts 


Trover lies for Money, though not in a Bag, 
it felf is not to be recovered, but 
only Damages for it. Danv. 20. Letter K. But ſee 
padus Baga exiftente. See Cre. 


That it well lies, without faying in a Bag; and that 
by all the Judges upon a Writ of Error. 


Trover for a Bond whoin A. and B. were obli- 
ged to the Plaintiff in ſixty Pounds, ſealed with the 
Seal, of A. and B. ut de ſcripto obligatorio ſuo proprio, 
nor that it was 
He needs not ſhew che Date, becauſe 
Fac. 638. And alſo 


Trover pro viginti peciis frve parcellis ligni, held 
So for twenty Trees, ſhall not be intended 
to be growing. So for a Farcel of Cloth ; bur not 
for a Parcel of Wares; for _ is uncertain. 1 A, 
508. 
It lies for a Spaniel Dog, or a Greyhound; for he 
is reclaimed. Cxo. Fae. 46 3. Hob. 283. 


Ia Man takes my Horſe, and rides. him, and 
afterwards delivers him to me, Trover lies againſt 


him; for this is a Converſion, and the Redelivery is 
no Bar to the Action, bur ſhall be only in Mitiga- 


tion of Damages. Danv. 21. Letter L. 
A Pan finds my Goods, (knowing them to be 
— and tefuſes to deliver them to me upon De- 
: This is a Converſion in Law, for the Denial 
makes him a Treſpaſſer 4b initio: Mid 
The Plaintiff may chuſe to have his Action a- 
gainſt the firſt Finder, or againſt any other who gets 
1 Leon. 


Caſe 267. 

E Man puts out Cattle to Paſture at twelve 
Pence per Week, he then ſells them to the Plaintiff, 
the Plaintiff demands them, but, he refuſed to let 
them go till paid for; Trover well lies, and the 
Defendant's Remedy muſt be by Action for his 
Money, and he cannot detain them for the Mo- 
ney; as in the Caſe of an Innkeeper, or a Taylor. 
Cro. Car. 27 1. pl. 6. 

Trover for an Horſe, the Defendant pleads the 
General Cuſtom of England for Keeping - him if 
he ears out his Head, and ſets forth the Cuſtom par- 
ticularly-: Upon a Demurrer adjudged for the Plain- 
tiff, becauſe there is not any ſuch Cuſtom but only 


T in London and Exeter: But an Hoſtler may detain an Horſc for 1 Meat, 
I but he cannot uſe him. Moore, Caſe 1229. 


3 


1 


Trover and Converſion. 
Ik 1 deliver Goods to a Common Carrier to cat- 
ry to a certain Place, and the. Goods are ſtolen from 
him: This is no Converſion in the Carrier, ſo as to 
Charge 
of the Realm lies againſt him as a Carrier. 
422. | 
 Trover lies againſt Baron and Feme, fetting forth 
in the Declaration, that they converted them to the 
Uſe of the Baron; for the Ferne may be Treſpaſſer, 
and convert to the Uſe of her Husband, or to the 


3 Aeb. 


Uſe of a Stranger, but not to her own Uſe; neither 


can it be quod ad aſum of the Baron and Feme conver- 


him in Trovet : But Cafe upon the Cuſtom 
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What is no Conver- 
ſion in a Carrier. 


him. 


Trover againſt Baron 
and Feme, 


How to be. 


| Cannot be ad uſum 
corum. _ | 


terunt. Danv. 22. Ne 6. So if the Converſion be laid 44 uſum of het 
ſelf and Husband, or 4d »ſun proprium, or ad aſam ſuum converterunt; it 


is naught. Danv. 23. Ne 7. Cro. Car. 494. pl. 2. 
Jn Trover for a Bond, the Plaintiff need not 
| ſhew the Date; for the Bond being loſt or converted, 
he may not know. the Date; and if he ſhould ſer 
out the Date, and miſtake it, he would fail in his 
262. : 

Jn Trover there is no Plea but Not guilty, or a 
Relcaſe. 1 Ab. 305. pl. 16. per Twiſd. 318. pl. 44. 

Foz Declarations in Trover, where good, where 
bad. Danv. Abr. 23, 24. bars 

The Place of the Converſion muſt be mentioned 
in a Declaration in Trover, or elſe it is naught. Cfo. 
Eliz. 78. pl. 39, and 97, 98. 

In rhe Declaration the Converfion was laid before 
the Trover. Curia. Poſtea convertit is ſufficient, 
and the ſcilicet ſuch a Day is void. Cre. Fac. 418. pl. 3. 

It lies not for a Hawk which is not reclaimed, 
which may be known by her Vervels, Bells, ec. 


But an Action of Treſpats will lie for Striking and 


Killing of an Hawk, although not reclaimed. Cro. 
Car. 18. pl. 11. and 544+ Pl. 10. | 

In Trover it is faid, that fuch a Day and Year 
he required him to deliver it, but he tefuſed and 
converted it to his own Uſe; but ſhews no Day or 
Place of the Converſion. Curia. The denying 


_ ledge 


How to declare in 
Trover for a Bond. 


Action. Cr 0, Car . 


What Pleas muſt be 
pleaded in Trover. 


Declarations in Tro- 
ver where good or bad. 


The Place of the 
Converſion muſt be al- 
d. 


Converſion laid be- 
fore the Frover, how 
made good. 


It lies not for an 
Hawk, unleſs reclaim- 
ed. f 

But Treſpaſs lies for 
Killing, though not ſer 
forth to be reclaimed. 


No Day and Place of 
the Converſion ſhewng 
and how help'd: 


to deliver it upon Re- 


queſt is a Converſion, and the Day and Place are there alledged, which 


18 ſuſficient. Co; Car. 262. pd. 8. . 


Truſt. 


L 


MW ef * Leſloꝛ, uw 


Sy truſted either bzeak his Truſt, oz doth 
not perfozm his Truſt as he ought to do, 


= * Truffis a Confidence which one Ban rc- 
A Truft, what. A poſes in another; and if the Perſon en- 
the only Remedy is by Bill in Chancery. | 


The Chancery wil The Chancery will compel one to perform 2 
akku mene Truſt which he hath taken upon him, except it be 
2 a Truſt taken upon him for the Benefit of an Alien: 

Paſch. 2.3 Car. B. R. For to compel that, might (in many Caſes) prove 

prejudicial to the Common Law, which neither Law, nor Equity ought 
to compel, ; S 
The Way of making Conveyances by Way of 
Truſt, was invented to evade the . Statute of Uſes: 
Paſch. 2.3 Car. B. R. And is not ſo much favoured 

in Law as plain and direct Conveyances of Eſtates. 
Cee que Truſt cin. Ceſtuy que Truſt cannot take the Profits of the Land 
not take che Profits of ſettled by the Truſt; but hath only his Remedy for 
Remedy for them in them in Equity; for the Eſtate in Law in the Land 
Equity. is only in the Party that hath the Truſt : Trin. 
23 Car. B. R. And the Law takes no Notice of the 
e | | 

A Truſt, and a Uſe, AQ Truft was an Uſe before the 27 H. 8. cap. 10. 


at the Common Law 
are the ſame Thing. A Truſt and an Uſe at Common Law are both one. 


27 N. 8. cap. io. Tutw. 824. 


„terug inthe Caſe. Nom the Uſe by the Name of Truſt, which were | 

| one and the ſame before the Statute of Utles, re- 

mains ſeparately in ſome Perſons, and the Poſſeſſion ſeparately in others, 

as it did before the Statute, and are not brought together but by a De- 

cree in Chancery, or the voluntary Conveyance of the Poſſeſſor of the 

Land to Ceſtuy que Truſt, Vaugh. 50. | 
| 2 


Conveyances in Truſt, 
why invented. 


All 


+» E kd * 


Truſt. 
All Aſſignments of Truſt, and alſo Declarations 
and Creations of Truſt, of any Lands, Tenements 


od. Hereditaments, ſhall be in Writing ſigned by the 


party enabled to declare ſuch Truſt, or by his Will, 
or elſe to be void. Statute of Frauds, 29 Car. 2. 
cap. 3. Note, The Law is now altered in this Caſe, 


by the Statute 4 . 5 Anne, which ſee in Title 


Uſes. | | 1 
P2oviſo, That this ſhall not extend to reſulting 


Truſts, or Truſts by Implication of Law. pak 


Execution may be ſued, and the Lands of Ceſtuy 
que Truſt delivered thereupon, where any Perſon is 
ſeiſed or poſſeſſed in Truſt for another, by the Statute 
of Frauds, &c. | :10 2144] } 20) 319! 

There is an Act made 7 Annæ, intituled, An Act 
to enable Infants who are ſei ed or - poſſeſs*d | of Eftates in 
Fee, in Truſt, or by way of Mortgage, to make Convey- 
ances of ſuch Eſtates. See the Act in Title Jn- 
kant. SEEN ee t 1 

Ik an Husband makes a Leaſe for Vears in Truſt 
for his Wife, this is voluntary; and if he ſells: it, it 
binds the Wife: But where a : Truſt is cteated for a 
Wife, bona fide, the Husband cannot (ell ir, unleſs 
where ſhe is examined as in a Fine. Chanc. Rep. 
307, 308. | 1 is 
A Cruſt of a Term ſhall be forfeited to the King 
for Felony, and the Truſtees ſhall be compelled in 


Equity to aſſign over the Reſidue of the Term, and 


Rent to the King: But a Truſt in a Freehold is not 
forfeited for Treaſon. Cro. Fac. 512. pl. 23, 513. 
A Man makes two Truſtees for an Infant; A. and 


B. who both accept the Truſt: A. one of them, 


takes all the Profits, and was in Arrear one Thou- 
ſand Pounds, and unable to ſatisfy: And it was re- 
ſolved, That B. being only a Party intruſted, ſhall 
not be anſwerable for more chan came to his Hands; 


How Aſſignments of 
Truſts, and Declaras 
tions of Truſts and U. 
ſes, ſhall be. 


29 Car. 2. cap. 3. 
4 ft 5 Anne. 


Proviſo not to ex- 
tend to reſulting Truſts, 
or by Implication. 


Lands of Ceſtuy que 
Truſt liable co an Exe- 
cution upon a Judg- 
ment againſt him, 


An Act to enable 
Infants to convey Eſ- 
rates in Truſt, where- 
of they are ſeiſed or 
poſſeſt. 

7 Anne. 


Where the Husband 
may diſpoſe of a Truſt 
ſettled upon his Wife, 
and where not. 


A Truſt of a Term 
is forfeired to the King 
for Felony. 

A Truſt of a Free- 
hold is forfeited for 
Treaſon. a 


Two Truſtees, one 
of them receives all, 
and becomes inſolvent, 


the other ſhall anſwer 


for what only came to 
his Hands. 


For it was the Fault of him who repoſed a Truſt in ſuch a Man who 


was not able to pay. Cro. Car. 312. pl. 3. 

The Father - joins his Son with him in the Pur- 
chaſe of an Eſtate ; it ſhall not be preſumed to be a 
Truſt in the Son, unleſs expreſly declared. Chanc, 
Rep. 28, 296. 

The Father purchaſes in the Name of a Son un- 
advanc'd; ir is an Advancement for the Son, and 
not a Truſt for the Father. Chanc. Rep. 296. 
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Father and Son Pur- 
chaſors, no Truſt, un- 
leſs expreſly declared. 


The Father purchaſes 
in the Name of an un- 
advanc'd Son, this is an 


Advancement for him. 


A Fine 


626 


id, F — 3 or 
overy a 
Tiuſt. 


How a Fine and 
Non-claim binds all 


Truſts and Equity. 


How the Truſt of 

Term #ſhall we 
* there are ſever 
Remainders. 


Where a Truſt to 
pay Portions out of 
the Rents and Profits, 
gives the Truſtces 
Power to ſell. 


A Truſtee that pays 
Debts to the Value of 
the Lands, becomes 2 
Purchaſor. 


A remote Truſt of 2 
Term is a void Limi- 
tation. 


A Termor grants in 
Truſt for himſelf, to 
his Wife, for Life, vc. 
good; but if Heirs of 
their Bodies, not 


bar and transfer a Truft, as it 


Truſt. 

A Fine and Recovery of Cit Hue Tug, Mal 
ould- an Eſtat e ar 

Law, if it were upon 2a Conſideration. Chan. Rep 

49. See 68, 213. But not a Remainder. 

A Fine and Non-claim bars all Truſts and Equi. 

ty, upon theſe two Diverſities. 


x. Mhere the. Equity charges the Land, the 


Fine bars; but when it charges the Perſon, in 


—_ ect of the Land, it doth not. 

4 the Equity or Truſt be created by the 
Fine, that Fine ſhall never bind the Equity Which 
it created. Chanc. Rep. 278. 


Cahere the Truſt of a Term is to ane for Life, the 
Remainder for Life, Remainder to a third Perſon, if 
he out- live the Tenant for Life, the Remainder to 
another, and his Heirs; that the Remainder to the 
third Perſon, he dying before Tenant for Life, doch 
not veſt it in his Executor. Chanc. Rep. 131, 132. 

A Truſt to pay Portions out of the Rents and 
Profits at a prefix d Day, gives the Truſtees Power 
to ſell. Chanc. Rep. 176. 


cubere a Truſtee for Sale of Ladle for Payment 
of Debts, pays Debts to the Value of the Lands, 
he thereby becomes a Purchaſer himſelf. Chanc. Rep. 
199. 

A remote Truſt of a Term which tends to a Per: 
petuity, is a void Limitation. Chanc. Rep. 2.30. 


A Termo2 grants in Truſt for himſelf for Life, for 
his Wife for Life, and aſter to his Children for their 
Lives, and after to F. 8. this Truſt to 7. S. is good; 


but had it been Heirs of their Bodies, not. Chanc. 


Rep. 239. 


1 
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Bagrants and Uagabonds. 


gars. And allo another Act, For the Continu- 
ance aud Explanation of the ſaid AF, made 
T Jac. I. cap. 7. | | 


See the Act made 5 Fliz. cap. 20. intituled, An 
AZ for further Puniſhment of Vagabonds, calling them- 
ſelves Egyptians; where it is enacted that the Sta- 
tute of the x & 2 P. & M. cap. 5. ſhall remain in 
Force. And allo, 


EE the Act made 39 Eliz. cap. 4. For the 
8 Puniſhing of Rogues, Vagabond, and ſturdy Beg- 


An AQ for the pu - 
niſhment of Rogues, 
Vegabonds, and ſturd7 
Beggars, calling them- 
ſelves Egypti an:. 


39 Eliz. cap. 4. 
T Fac. 1. cap. 7. 
14 Car. 2. cap. 12. 
AQ for Panifhin 
of Vagabonds, calli 


- themſelves Egyprianc. 


dF 2 P. t P. 
cdp. 5. 
F Eliz. cap. 20s. 


That it ſhall be Felony for any Perſon keeping Company with, or 
diſguiſing himſelf as Egyprians, to remain a Month in this Kingdom. 
Note, This is not co extend to any. Child, or Children, under the 


Age of fourteen Years. | 

Uagabond Beggars brought to a Conſtable with 
a Paſs, or other. Writing, mall be had before a Juſ- 
tice of the Peace and examined, who is to examine 
them; and if he finds them Perſons who ought to 
be puniſhed, he is then to ſend them to the Houle of 


Correction; and if they be not ſuch Perſons, then 


to be conveyed out of the County, to ſuch Town in 
the next County as ſuch Juſtice ſhall think moſt pro- 
per, by. the Conſtable, or other Officer ; and the 
Jullice is to give the Conſtable a Certificate without 
Fee, in what Manner it ſhall be done, and ſhall 
tax on the Back of the Certificate an Allowance for 
his Trouble and Charges, to be paid out of the Gaol 
and Marſbalſea Money; and if that be nor ſufficient, 
the Juſtices at their Quarter · Seſſions may raile it as 
they do for Gaols and Bridges: The Juſtices Certifi- 
cate to be carried by the Conſtable to the Conſtable 
of the Hundred, who is to pay it out of the Gaol 
Moneĩxz. 7 | 


ges. 


What to be done 
with Vagabond Beg- 
gars. 


11t 12 UW. 3. cap. 


18 


The Juſtice to cor- 
rect or ſend them our 
of che County. 


Certificate, and a Tax 
upon it for the Char- 


6.8 


Who is to pay it. 


wat 
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562  Uagrancs and Uagavonds. 
| EX", | The Petty Conſtable ſhall not charge the Inha- 
b ny" with any Thing for Conveying of Vaga- 
bonds. | 


The Penalty upen The Penalty of every Conſtable not doing of 
che Conſtable in "9, his Duty is twenty Shillings, viz. one fourth to the 
apap arg Informer, and the reſt ro the Poor of the Pariſh, to 
be levied by Diſtreſs, and Sale of the Goods, by Warrant under the 

| Hand and Seal of one Juſtice, who is to determine the Offence by one 
Wimeld/ © 59 WS n e ln 
| This Act was temporary, but continued for ſeven 

5 Anne. Years: 5 Anne, Seſſ. 2. And from thence to the End 

of the next Seſſion of Parliament. 

Where Money is And by that there is (where Money is wanting to 
wanting, the Seſſions pay the Allowances) a Power given to the Juſtices, 

may Jay it upon. the ar their Quarter Seffions , ro aſſeſs upon every 
Ove Town within their Commiſſions, ſuch Money as 
they ſhall think fit to allow for his Loſs. of Time and Expences, to be 
collected, as the Money for the Repair of County-Bridges is. | 
55 un ops L oc All Pariſhes may appeal to the Seſſions upon the 


eggs, upon a Conſta- Unreaſonableneſs of all Conſtables Rates. 
le's Rate. 5111 "= 2 


Valuation. 


3 is not valu- Jewel is not valuable in Law, but only ac- 
2 A cording to the Valuation of the Owner of 


it, and is very incertain: Hill. 21 Car. 

: | B. R. Qu. tamen. For it ſeems there is a 

certain Value for Pearls and Diamonds amongſt the Merchant Jewellers, 

according to their Weight, Bigneſs, and Luſtre, although they may riſe 

and fall in their Prices, as other merchantable Commodities do, accord- 

ing to the Plenty and Scarcity of them, and the high or low Eſteem 
they may be at in ſome Times above others. Lu. 

| Ak one declare in an Action of Treſpaſs for the 

3 3 4, «bb taking away of live Cattle, or one We 1 hing, 

and when ad valentiom. he ought to ſay, That he took away his Cattle, or 

other Thing, pretii ſo much; but if he declare for 

taking away of Things without Life, he ought to 

Difference between ſay ad valentiam of ſo much: Mich. 1649. B. &. 2s. 

Price and Value. Differentiam inter pretium & valentiam, or Price and 

I Value. 


* 
4 


ES SAY Ualuation. E gs 
Value. It ſeems to be, that live Cattle are to be prized at ſuch a price 
as the Owner of them did in his Accourſt eſteem them to be worth, 
which is incertain; but dead Things are to be reckoned at the Value of 
the Market, or as others would give for them, which may be certainly 
known: But I rather think that the Reaſon of the Difference between 
pretii and ad valentiam, is ftom the Rule in the Regiſter of Writs, which 
ſhews it to be aceording to the antient Forms of the Law, which oughr 
always to be obſerved. * Bo hh * 


The Value of the Church ſhall be talen une: Men the Valeo of 
the Church ſhall be ta- 


puted according to the Value in the King's Books, 1.5 be 
and not the real Valuation thereof. Latw. 1304. 
But in Cro. Elis. fol. 85 3. pl. 12. the Court ſaid, Whether by the 


That they took not Conuſance of the Value in the 1 


Queen's Books, but regarded only the true Value, i 
Ide 0 Quær k. * | 


Bariante. 


\/ Ariance is whete the Count varies from the 
Writ, 02 from the Deed, upon which the Variance, what. 
Count is grounded. _ 


If there appear to be a material Variance between 3 
the Matter pleaded, and the Manner of the Pleading Nr 
of it, this is not a good Plea: Paſch. 24 Car. B. R. Manner of pleadiog 


For the Manner and Matter of a Pleading ought to it.- 

agree in Subſtance ; elſe there will be no Certainty 

in it. | | "2 : ; 

The Writ was Ceperunt Averia, and the Count for The Wric was Ce- 


raking of a Mare, and held naught, being upon a _— XN. 


Demurrer. Latw. 1181. Treby Chief Juſtice, in e Nie ang a 6 
another Caſe ſaid, That Variance between the Writ * 


16 & 17 Car. 2. 


and Count after Verdict, was aided by the Oxford * 


Act. 16 & 17 Car. 2. cap. 8. Litw. 1181. 


A little Variance between the Declaration and 3 Tietle Veciance 


Bond „ ſhall, not make the Declaration naught. tion and Bond, ſhall 


# 


not hurt the Declara 
tion. | 


3 Lev. 66. 


Vel. 2. J 7 X | Quantoginta 


630, 
int in the 


Quants 
Bord," wes Nainquogin® Declarat 
ts in the Dechration, 


| 923 upon a Demur- 


rer. 


'In # Sure. Impedit, 
the Writ is always Ge- 
neral, * the Count 
maſt be Special. 


for for Wartet — 


a (gate lmpedit, the Co 


Uatjance. 


Gatgſ®s is ths ond, and Quin bin in the 
a Demurrer held to be * 
bility. 2 Lv. 166. 


- Qariance leaded — = the Wrig and Count in 


Count ſays the King ought to 
preſent by his Pretogative, which is not mentioned 


in the Writ. Curia. The Writ is, always general. 


1; 3 377. 


Variance between 

Suggeſtion and 
Declaration makes * 
navght. 


the 


8 between 
Writ and Declaration 


is Error, 


How it is where two 
Originals are certified. 


„Where a Variance 
between the Writ and 
Count ſhall not hurt. 


ggeition for a Prohibition is as a Writ, ſo 
N. if there be a Variance between it and the De- 
claration, all is naught. 1 Leon. 128. Caſe 175, 


There there is a Variance berween the Writ and 
Declaration, it is Error. Os. Fac. 479. pl. 3. 


Where the Plainziff im the Errors certifies one 
Original, and the Defendant in Errors another, which 
is good: That 3 and not the other. Cre. 
Jac. 597. fl. 2 

Where - 5 is a Variance between the Writ and 
Count, one being ad danpnum for forty Pounds, and 
the other ad dampnum for one Hundred Pounds, and 
but twelve Pence Damages given: This not being 
in Matter of Subſtance, or in Point of Judgment, it 
was held to be well enough. Cyro. Fac. 629. pl. 2. 


Fenire Facias de News, 


what. 


Where a Nonſuit up. 
on a Miſtake in 
Niſs Prins wos ſet Þ 
and a Vie Facies us 
Now awarded, 


rias de Novo. Cro, Fac. 


for the Plaintiff. 


Benire Facias de Novo. 


Sec Uerdie, * 


Aim Facias de Novo, is where the Uerdid is 
imperkta, and comes not up to the Illue. 


In Trefpaſs upon 
Inn-Laxe, 


a Cloſe aburting upon Gray's 
— tl thereof it was made Graves-End- 


| Lane, and thereupon the Plaintiff was nonſuited: 


But for that + Paper-Book and Roll were right, 
they ſer aſide the Nonſuit, and awarded a Venire Fa- 


669. pl. 8. And the Iſſue was tried, and found 


Centre 


Bentre Jnſpiciendo. 


Dis is a * in the Regiſter which the a 
Law path provided fo2 the. Benefit and What it is. 
_ Safety of Right Heirs, contra Partus 
A. Suppoſititioſos : It is ſued out of Chancery, 3 
and is returnable in the Common Pleas. The Urit you map ſee 
in the Regiſter : Fol. 227. a, where there is alſo this following Rule, 
viz, Nota fi quis habens Hzreditatem duxerit aliquam 


in uxorem & poſtea moriatur ille fine Hzrede de Cor- Where ic lies, and 
pore ſuo exeunte, per quod Hzreditas illa Fratri ipſius the Nature of it. 
defuncti defcendere debeat, & uxor dicit ſe eſſe præg- 


nantem de ipſo defuncto cum non ſit, habeat Frater & Hæres breve de Ven- 
tre inſpiciendo. | : | 

Alto it ſeemeth by BraFon, and HFleta who follow- \ 
eth him, that this Writ lies, Li uxor alicujus in vita Where the Woman 
viri ſui ſe prægnan fecit cum non fit, vel poſt mortem viri yy EO ways 
ſui ſe pregnantem fecit cum non fit, ad Exheredationem | 
vert Heredis & ad Querelam weri Heredis per Praceptum Domini Regis, &e. 
which is to be underſtood according to the Rule of the Regiſter. Where 
a Man having Lands in Fee-ſimple or Fee-tail, 
dieth, and his Wife ſoon after marrieth again, and 
feigns her ſelf with Child by her former Husband : | 
In this Caſe; though ſhe be married, the Writ 4 Ventre Inſpiciendo doth 
lie for the Heir againſt her; and in Fafter-Term, 29 Eliz. Ro. 1250. 
Cro. Elie. fol. 566. this Writ was ſued out of the Chancery into the 
Court of Common Pleas, at the Proſecution of one 


Percival Willoughby, who had married the eldeſt of A laſtence. where 


the five Daughters of Sir Francis Willoughby, who X. the Widow: _ 
died without any Son, but left a Wife, who at the 2 

Time of his Death pretended her ſelf to be with Child by Sir Francis; which 
if ic were a Son, all the five Siſters ſhould thereby loſe the Inheritance 
deſcended unto them. Which Writ Lr. 9 to the Sheriffs of Lon- 
don, whereby they were comma to cauſe the 

ſaid Dorothy to be viewed by _—_ Knights, and Knights Thos rn 
ſearched by twelve Women, in che Preſence of the | 

twelve Kaights : Et ad tract andum ptr Ubera, & ad Ventrem inſpiciendum, 
whether ſhe were with Child, and to certify rhe ſame to the Court of 


Common Bench ; and if. ſhe were with Child, to certify for how longs 
| | in 


Where the Heir at 
Law ſhall have ir. 


632 Uentre Inkpiciendo. 
| F in their Jud ments, Et quando fit paritura; where. 
r upon the Sheriffs 3 cauſed her to be 
ſearched, and returned, That ſhe was twenty Weeks gone with Child; 
and that within twenty Weeks more, fuit paritura. Whereupon an- 
other Writ iſſued out of the Court of Common Bench, commandin 
the Sheriffs ſaſely · to keep her in ſuch an Houſe, and that the Doors 
ſhould be well guarded; and that every Day they ſhould cauſe her to 
be viewed by ſome of the Women named in'the Writ; (wherein ten 
were named) and when ſhe ſhould be delivered, that ſome of them 
ſhould be with her to view her Birth, whether it be Male or Female, to 

the Intent that there ſhould not be any Falſity. And 

o ow COT tat upon this Writ the Sheriffs returned, That accord- 

Daughter. | ingly they had cauſed her to be kept, and that ſuch a 
Day ſhe was delivered of a Daughter. 

8 kterwards, in one Theaters Caſe : * 22 Jac. 
where the Woman mar. Cro. Fac. 685. B. R. The Husband died the 15th 
ried ſoon after her firſt. of Feb. 1623. and his Wite Mary was married again 
n wic within a Week : Whereupon the Couſin and Heir of 

88 ä the deceaſed Husband (which Husband had no Iſhe 
living at the Time of his Death) procured aut of the Chancery a Wtit 
de Ventre Inſpiciendo, of the ſaid Mary, ditected to the Sheriffs of London, 
to cauſe the ſaid Mar to be ſearched, whether ſhe were with Child by 
the ſaid William Theater, Et quando fuit paritura, (no Mention being made 
of her ſecond Marriage.) And this Writ was according to the Prece- 
dent of 39 Eliz. abovementioned. And this Writ was returnable alſo 

The Sheriff, Return. in the Common Bench: And the Sheriffs returned, 
That they had cauſed her to be ſearch'd, and return d 
the Inquiſition, That by ſuch Petſons they eauſed her to be ſearched, and 
ound her to be Exſeint, & quod fuit paritura within twenty Weeks, 
we Wherefore he now prayed a ſecond Writ out of this 
. Writ gen. Court, to be directed to the Sheriff of Surrey; be- 
cauſe ſhe was removed with her Husband to Wasſ- 

worth in Surrey, and there inhabited: That the Sheriff might take her 
into his Cuſtody, and keep her till ſhe were delivered of het Child, that 
there might not appear to be any falſe ar ſuppoſititious Birth; and that 
in the Interim he ſhould cauſe her to be viewed every Day by certain 
Matrons named in the Writ by the Court; and that ſome of them 
ſhould be at the Birth of the Child, according to the faid Precedent of 
the 39 Blix. Bur becauſe in that Caſe of 39 Eliz. the Lady was a Wi- 
dow, and ſo ſuch a Courſe might well be obſerved : But here ſhe is a Feme- 
| Covert, who ought to cohabit with her Husband, therefore they would 
not take ſuch a Courſe with her; but left her with him, he entering in- 
to Recogniſance, That ſhe ſhould not remove from the Houſe wherein 
they then inhabited; and that one or two of the Women returned by 
the Sheriff, ſnould ſee her every Day; and that two or three of them 
ſhould be preſent at her Travail. For it was ſaid, That this Iſſue might 
be well ſaid to be the Child of the firſt Husband, and ſhould inherit his 
Land: So that if there were any falſe or ſuppoſititious Birth, the Couſin 
and Heir might be diſinherited. Wherefore a Writ was nne 

2 | awarde 


Uentre Inkpitlend. 863 
awarded to the Sheriff of Surrey, to cauſe her to be ſeen evety Day, un- 
til her Delivery, by two at leaſt of the ſaid Women returned by him; 
and that three of them, or more, ſhould: be preſent with her at her De- 
livery, ſo that no Falſhood might be in her Birth. . - 710708 


ote, Aﬀer. this Courſe obſeryed, ſhe was delivered of a Fetedls | 


Child ; who was afterwards by Inquiſition ſound to be the Daughter and 
Heir of the (aid William Theater, deceas d. 2 8 l 
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a 1 i 
Aſſignee, | cofails, 
Se Challenge. [| due. 
Debt. Trial. 


þ :%W 


T Enue, which comes de Vicineto, viz. the | b 
J2etghbourhood,1s the Place from whence . Yee, what. 

| the Jury are to come, to try the Cauſe 
| which ariſes in the Meighbourhood. 
Venire hy 4 a 0b te 2 4 —.— fo2 the 5 
ummoning of a Jury of the Neighbourhood, to try  ;..... -... 8 
an Jſſue joined of a Matter of Fac triable per 
Pais, viz. by the Country. 


Jn tranſitory Actions the Plaintiff, after the El... 
ſoin-day of the ſubſequent Term aſter the Appea- 1 A 
| rance, ſhall not alter his own Venue, though he alter his Fen after Ef. 
would pay Coſts, or give Imparlance. Per Maziſ- aur of che Term 
tram Liveſay, & al. &c. Paſch. 2.1 Cay. 2. F 
A Penire Facias ought to be de aliqus vicineto, that The iure facies 

is, Neighbourhood; and therefore if the Writ of Ye- — * be out of the 
nire do (ay Venire facias homines burgi, it is not a good arhood. 
Venire, for it ought to be Venire facias Jomines de 
largo: 21 Car. B. R. It ſeems homines burgi may be any Perſons what- 


ſoever that live in a Borough or Corporation; and that homines de burgo 


is meant ſuch Men only that are not only Inhabitants there, but ate allo 
Members or Freemen of the Borough or Corporation. 
Lan. 7 1 | Jf 


. — Sues 1 r 


1 | » 


634 Aenne and Uenire;Facias. 


it a ſpecid Verdi. Ak a ſpecial Verdict be imperſect in Matter of Sub- 
be imperfect, . there ance; there muſt, be a new Venite, that there may 
wh — 3 of be a neu- Verdict found, becauſe the ill Verdi 
dotli not give the Court Power to judge of, rhe Matter in Law; and ſo 
it is alſo if a Demurxer upon an Evidence be not good: By Rolle, Mich. 
11 Car. B. R. and Trin. 23 Car. B. R. Qaere, For if the Matter upon 
the ſpecial Verdict be not well found, ot the Demurter be not well 
joined, the Matter in Law can never come in Queſtion. 
| | - Upon a Day given upon a Rule to ſhew Cauſe 
why a new Venire ſhould not be granted, it was 
IF moved that the Venue might alſo be changed, but 
denied; for by Chu Chief Juſtice, This would be to make a new Re- 
cord, and not to try the Iſſue, as the Court did intend. In the Caſe of 
Stadder Plaintiff, and - Eliiffon Defendant, in a Trover and Converſion, 
Hill. 1655. 23 Jan. B. §. es Ws 4 a> a Ht: +S 4 i * 
„A Pepi facias that filed; cayno be altered with- 
81 4 3 — N angry out the Conſent of the Parties: Mich. 22 Car. B. R. 
tered without Conſent. For the filing of it doth make it a Record, which 
| all Parties are bound by. = 
" Where the Defen- At a Trial at the Nift Prius, the Plaintiff changed 
dent, though fe know the Fenire ' facias, and Panels, and had a Jury the 
* 5 . Defendant knew not of; and held, That the Defen- 
- dant cannot be aided, if rhe firſt Vennae was not fi- 
And where he fthall led 2 Raym. 79. Anda Difference taken when the 
have a new Trial. firſt Yenire was not filed ; there he cannot be aided, 
becauſe the Defendant may have Reſort to the Sheriff, 
and have a View of the Panel, to be prepared for his Challenges: But 
if the firſt Venue was filed, then the Defendant ſhall have a new Trial: 
By Twiſden Juſtice, and all the Clerks. Mid. 


_ 3 In an Action of Treſpaſs and Ejectment, the Y- 
3 Treſpaſs vue ought to be from. the Vill or Hamlet, where the 
and Eje&ment. Lands iii queſtion do lie; and if the Lands lie in no 

ON, Vill or Hamlet, the Venue ought to be de corpore Co- 
mitatus, that is, from the Body of the County: Mich. 22 Car. B. R. 
For where a more particular Place may not be found, a more general 
muſt ſerve the Turn, rather than the Cauſe ſnould not come to à Trial, 
and fo be a Failer of Juſtice. | 


The Judges may in all tranſitory Actions alter 

* Lge on 2 the Venue from the Place, whence by the Law it 

Yenue in tranſitory Ac- ought other wiſe to be, if they believe there cannot 

tions. be an indifferent Trial in the County where the Ve- 

| nue was firſt laid: Mich. 22 Car. B. R. By reaſon 

of the great Power that one Party hath in the County, or for ſome 
other Cauſe; for the Judges are bound, as much as in them lies, to ſee 

that equal Juſtice be done betwixt all Parties. 


In all Caſes where there is to be a Special Jury, 
py malt be Spec.“ there the Venire facias muſt be Special: Mich. 22 C. 


B. R. For ordinary Forms are not applicable to ex- 
traordinary Proceedings. 
_ If 


Motion to change 
the Venue denied. 
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Tf the Matter to be tried be within divers places | 
in one and the fame County, the Venire ſhall be ge- Abd Rees kene 
neral; but if the Matter be in divers Counties, there | 
the Venire ought to be ſpecial : Mich. 22 Car, B. R. For the 0 
Form of a Yenire doth not warrant to return a Jury in one Cauſe out of 
divers Counties; but in ſuch Caſes to preygnr a Failer of. Juſtice, the 


Court hath Power to vary from the old Fon and to _ ſuch a * 
cial Venire. 


The Words of the Statute of 21 Fac. os 13- The Intention of che 
are by reaſon the Viſne is ſued out of more Places, . 3 
or of fewer Places than it ought to be, ſo as one OY 
Place be right named, are to be intended when ſome of the Places are 
named in the Record: Nam. 67. And therefore if an Action he laid in 
D. and a Venire facias iſſues de corpore Comitat, there although the Venire 
be awarded to mote Places, yet it is not good, becauſe the Body of the: 
County was not named before in the Record. bid. 
Bid. 187. ur was ſtayed for want of a Viſne. uber 7 700 8 4 * 


where a certain Place cannot be known whence Where the Yen 
the Venue ſhould be, the Venue is to be de corpore Co- _ . 
mitatus, and ſo it is where a Cuſtom of the Coun 
is to be tried; ſor the Cuſtom yuns through the whole County: Hil. 


22 Car. B. R. And therefore may be indifferently tried by Jurors te- 
turned from any Part of the County. 

After a Plea pleaded, and an Iſſue joined in the When it cannot be 
Cauſe, the Venue cannot be altered, except the Par- fired without Con- 
—_ conſent to it; for by the Pleading and Joyning 

e Iſſue, borh Parties did impliedly agree to the Venue, as it was 
laid: Fil. 22 Car. B. R. Paſch. 24 Car. B. R. and Trin. 24 Car, 
B. R. 

Jf the Venue be laid in a foreign County, and the | 

Parties proceed to Iſſue in the Cauſe, the Court .— ING 

will not change the Venue afterwards, although the proceed to Iſſue, the 

Defendant would try the Iſſue afterwards by Provi- gcgen not change 

ſo: Paſch. 23 Car. B. R. For the Trial by Proviſlo © 

muſt he 3 the old Iſſue, and the Pleadings are not to be altered. 
here the Verdict is imperfect, ſo that the Judg- |. de 

ment cannot be given upon it, there muſt be a new fed there mu 3 | 

Venirs facias to try the Cauſe: Mich. 23 Car. B. R. Penire. | 

For the former Trial is to no Purpoſe, becauſe Judg- 


ment cannot be given upon it, and the Plaintiff hath not the Effect of 
his Suit. 

here when the 7 ;ſne is laid for the firſt” Matter fre had for the firſt 
in the Count, all the Matter which follows refers to —_— E b 
the ſaid Viſne. x Saund. 229. 


Where 


£35 mut and Uenire Facias, 


Where the Yer? ſhall here when the Action is laid in one Place, and 
By of the, . N the Juſtification in another Place, the Venue ſhall be 
ls. of the Place where the Defendant juſtifies. 1 Saum 


| i 5 | 
. there rhe Court awards a .: to the Officers 
wrong Officers, is no of a wrong Place, it is no Cauſe of a Challenge to 
- Na the Artay.. 2 Saund. 257, 258. 
2 AVHenire according to a ſpecial Cuſtom miſaward. 


zn Mw ed only in Part, reſolved to be aided after Verdi 


dict. by the Statute of 21 Fac. cap. 13. of Jeofails. Ibid, 
Bo 2&8 „ G De | | 
Error in the awarding n the awarding of a Venirt facias, ſuper quo pre. 


of a Veni. ceptum fuit Vic. Com. & c. is Error. bid. 393. 


Whete » ſpecial . If a Matter of Law be depending undetermined, 
„ Ä Iſſue alſo joined in ths C Cauſe; there muſt be 
a ſpecial Venire awarded, tam ad triandum exitum quam ad inquirenaum de 
dumpnis (i, & c. Hill. 23 Car. B. R. As well to try the Iſſue, as to find 
the Damages both upon the Iſſue, and upon the Matter put in Judg- 
ment of the Court, if Judgment ſhall be gi ven for the Plaintifl. 

2 i he Plaintiff's Attorney ought to give a Copy of 
if deltec, nat give the Jury returned upon the Venire unto the Defen- 
the Defendant's Attor- dant's Attorney before the Trial, if he deſite it; and 
mey a Copy of he Jury after the Trial it may be filed, if the Plaintiff thinks 

0 ens fit, or the Court requires it: Paſch. 24 Car. B. R. 
1 That the Defendant may have a Sight of it. 
A Venire de wvicmew A Yenire dt vicinets Civitatis, is good without na- 
Civiratir, good VKbout ming of the Pariſh within the City, out of which 
Ad * ; the Jurors are ſummoned ; and ſo it was ſaid to be 
\ adjudged in Gavel and Gippee's. Caſe, 10 Fac. comrary to the Book of 
5 H. 5. For a City may have but one Pariſh in it, and it is ſaid it ſhall 
be intended to have no more Parithes than one, except the contrary be 
ſhewed. See allo Ram. 67. | 1 8 | 

=o The Party that will move to have the Venue 
3 OT changed, muſt move for it the ſame Term the Do- 
Venue maſt move for Claration is delivered, if it be delivered above eight 
it. Days before the Term ends to the Defendant's At- 
So torney ; bur if chere be not eight Days of che Term 
to come when it is delivered, it may be moved the next Term after the 
Action is brought, before che Rules for Anſwer are out: Trin. 23 Car. 
B. R. For that is the proper Time to plead and join Iſſue. . _ 
„ R. ey nor ler . This Court (ought not to change the Venue, ſo 
the Yenue, ſo as the that by ir the Cauſe cannot be tried within the Ju- 


Cauſe cannot be tried xiſdiction of the Court: Trin. 23 Car. B. R. For | 


within their Jurifaic- that is ro ouſt themſelves of their own Juriſdiction, 


and it may be to the Prejudice of the Plaintiff that 
laid his Action there. 


3 The 
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The Viſne ſhall not be changed from the Place 5 | 
in the Count by pleading of a tranſitory Matter; bY. ſhall not be 


nged by pleading a 


and if it be, it makes the Plea ill, 1 Zur. 14. tranſitory Matter. 
That Pauls Church · yard, White-hall, King, ſtreet, | 
St. Margaret Weſtminſter, are good Viſnes. Ibid. 
215. | 118 10 5462 4 | | | 
Venue not changed in Covenant. 1 Lev. 37. Venue in Covenant 
2 may not be changed. 


Paul's Church: yard, 
Oe. good Viſmes, 


+033 2 


Aſſumpſit, in Conſideration he would conſent, and where the Conſent 
apt; .hinder a Marriage; Plea, that he conſented, was, muſt be pleaded. 
and did not hinder, is ill; without ſaying where 

he conſented : 2 Lev. 227. For the Conſideration was not only that 
he ſhould not hinder, but poſitive alſo that he would conſent. 

So an Executor pleads judgment. Plaintiff re- PP) 
plies, one Hundred Pounds only due; and the De- the o OO OP 
fendant had Aſſets ultra the hundred Pounds, but ſays fer. 
not where, and held ill, upon a general Demurrer. 

3 Lev. 311. 

I the Defendant will move to change the Venue, What Oath the De- 
he muſt make Oath, That the Cauſe of Action, if fendant muſt make up- 
any be, did ariſe in the County where he would ch pms,” to change 
have the Venue laid, and not in the County where 
the Plaintiff hath laid his Action, or elſewhere out of the County where 
he {wears it did ariſe ; and the Defendant's Attorney, or his Cletk, muſt 
make Oath of the Time when he received the Plaintiff's Declaration : 
Trin. 23 Car. B. R. That the Court may be rightly informed of the 


Matter, and not induced to change the Venue contrary to the antient 


Rules and Practice thereof. 


Where a Suit is brought upon a real Action, the Where the Venue muſt 
venue ought to be laid in that County where the bid in 2 real Ac- 
Thing is for which, the Action is. brought: Hill. 
23 Car. B. R. Becguſe it is lacal, and only triable there, and is no 
tranſitory, which,may be in any County. | 

In an Action, of Debt for Rent, Action of Cove- Ia what Actions the 
nant, or upon any Speciality; or in an Action of Lanes wil nge , change 
Account Render, the Court will not alter the Venue. 

Trin. 1650. B. S. and Mich. 1650. Did. . 

A Judgment given in an Inferior Court was re- Judgment reverſed, 
verſed here by a Writ of Error, becauſe the Venire my the Venire was 
was Venire facias, &c. and not at large: Hill. 1650606. 

B. S. But ſuch a Venire in the Common Pleas is 
good: For the conſtant Courſe there, is to enter the Venire briefly with 
an, & c. but inferior Courts muſt not vary from their uſual Forms. 

The Defendant may move to alter the Venue, al- 
though the Plaintiff's Declaration be not perfect: , Pier the Tini, cho? 
Mich. 1650. 25 Ock. B. S. For though it be not Plaintiff's Declaration 
perfect in all Things, yet it may be ſo perfect, that be not perfeck. 
he underſtands where the Venue is laid; and that is 


enough to ground a Motion upon to alter it, if it be laid where it ought 


- 


not to be. | 


[ Pol. 2. } 7 6 In 


* 
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In an Action of Debt brought for Rent due for 
PW 175 5 Ns Land upon a Leaſe under Hand-and Seal, where 
viry of Contract, the there is no Privity of Contract, as againſt an Af. 
Venue muſt not be laid ſignec, Gc. the Venue muſt not be laid out of the 
l ow, F 8 County where the Land lies for which the Rent is 
due; for the Action is for want of Privity of Con- 
tract become x local Action, ratioze terre, out of which the Rent is iſſu- 
ing, and not tranſitory : Hill. 1650. B. S. 29 Fan. But where the 
Action is brought by the Leſſor againſt the Leſſee, there being Privity 
of Contract, the Action is tranſitory, and the Demiſe may be laid to be 
made in any other County than that where the Land lies. 
| A Venue cannot be laid in Wales in a tranſitory Ac- 
1,7 The Fenue cannot ** tion, the Cauſe whereof did ariſe in England; be. 
Cauſe of Action ariſe cauſe this would be to remove the Cauſe to be 
in England. tried out of the juriſdiction of the Court, and then 
| this Court can give no Judgment in it: Trin. 23 Cur. 
B R. And ſo the Trial would be fruitleſs. 
Not changed in Sen. Penne not changed in Scandalum Magnatum. 1 Lev. 
4 9 5 6. Gee ; Ke. 29. | 
Nor after the Defen - The Venue cannot be changed after the Defendant 
dant has pleaded, tho hath pleaded, although the Plaintiff hath amended 
= n his Declaration in a principal and material Part of 
it, though the Defendant do imparl by reaſon of 
that Amendment, for all this makes it not a new Declaration: 1650. 
B. S. And the Defendant hath taken Advantage of the Amendment 
by his Imparlance to it, whereas otherwiſe he ought to have pleaded. 
J RI MIS. amending of a Yezire out of an Inferior 
| amended out of an In. Court ought to run thus: Ideo præceptum eſt per eandem 
ferior Court. Curiam. Hill. 1649. B. S. 30 Jan. 3 
N There the Declaration is good, bur the Plea is 
trial there muſt be a Uncertain, and · yet an Iſſue is joined and tryed up- 
new Venire to try the on it, this is a Miſ-trial; for there can be no Judg- 
COT ment given upon it, for there was no good Iſſue 
47 85 joined, becauſe the Plea was uncertain; and there- 
fore there muſt be a Repleader to bring the Matter in Queſtion, and a 
new Venire to ſummon another Jury to try the Cauſe again. Hill. 1649. 
B. S. 8 Feb. COT obs 0 3h 
nah rout, ' Probos G; legales homines in a Venire, are of the 
Import as lb. ſame import as liberos & legales homines, adjudged: 
7 Raym. 417. and Idem 418. | 
It is ſaid, That if ſince the Expiration of the 


The Court may a- Statute of 16 8 17 Car. 2. cap. 3. the Venire be que- 


ward a Venire of what 


large Sums they pleaſe. 7999 quilibet may expend twenty Pounds in Lands, 


3 | and reſolved that the Writ was good, for that before 
any Statute it was, and alſo then was in the Power of the. Court to 
award a Venire facias of what large Sums they pleaſe. | 


3 . | | See 


Uenue and Uenire Fatias. 


See 1 Saund. 229. Hill, 20 & 21 Car. 2. That 


the want of a Yiſne is aided after Verdict by 16 & 


17 Car. 2. cap. 8. 

An Action on the Caſe for forging a Will brought 
in Middleſex, but the Land compriſed in it lay in 
Suffolk, and the Venue on Motion changed to Suffolk. 


Raym. 33. 6 


The Statute direts Actions to be brought in the 
proper Counties where they ariſe ; for the lay ing 
them in foreign Counties, doth put the People to 
Charge for Motions to alter the Venue into their pro- 


brought in the 
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a Want of a Vine is 
aided after Verdict. 


Caſe for forging a 
Will brought in Mid. 
aleſex: The Lands lay 
in Suffolk, and the Venue 
changed to that Coun- 


ty. 


Why the Statute ap- 
points Actions to be 
proper 


r Counties; and therefore it is fit the Attorneys ſhould obſerve it F 
By Rolle, 1650. B. S. But as yet the Practice herein hath been always 
contrary, and great Inconyeniencies might grow thereby, if the Hands 


of the Court ſhould be tied up from doing 
the Caſe may require in ſome ſpecial Caſes. 
A medictas Lingue ſhall be where an Alien is a 


Party. 


Where after Iſſue joined a Medietas Lingue was 


awarded, (which are half Ergliſh, and half Forcign- 
ers) becauſe the Defendant was an Alien. 1 
Plow, b.. 7 

An Action laid in London, the Defendant pleads 
the Death of the Plaintiff at 7ork, this is naught; 
becauſe it is a tranſitory Matter, and ſhould have 


that which the Exigency of 


Where a Medietas Lin» 
£44 ſhall be. 


8 Y. 6. cap. 29. 


A Medietas Lingue 
awarded. 


In tranſitory Actions 
the Yenue ſhall not be 
altered by Pleading. - 


ſaid, That he died at London; and the Jury muſt come from thence, not 


from Tork. Lutw. 345. ; 

Attons brought againſt Officers of Juſtice, muſt 
by the Statute of 21 Fac. cap. 12. be laid in the 
proper County, .and from thence the Jury muſt 
come; and ſo muſt Actions upon the Penal Statutes, 
except in caſe of the King in ſome particular Caſes ; 
as for Cuſtoms, Gc. | ee 

Upon a Writ of Error from an Inferior Court, 
the Venire was awarded de Vicinet. de Doncaſter, and 
did. not ſay, Infra Juriſdictionem Curie prædict. and 
the Court was of Opinion, that it was naught; be- 
cauſe the Vicinet. de Doncaſter extends as far as all the 


Pariſhes in the Hundred where Doncaſter is, the whole 


Actions againſt Offi- 
cers muſt be brought 
in the proper County. 


21 Jac. 1. cap. 12. 


So upon Penal Sta- 
tutes. 


A Venire was awarded 
Infra Vieinet. de Don- 
caſter, and doth not 
ſay, Infra Jur. it is 
naught. 


* 


Hundred bein 


but a Penue; and an Inferior Court cannot award or grant any Proceſs 
to be executed out of their Juriſdiction. Hill. 5 W. & M. B. R. 


In an Aſampfit no Place was alledged where the 
ſecond Promiſe was made, but good aſter a Ver- 
dict. A, 2 | 


No Place alledged 
for the Promiſe in 
Aſſumpſet, but good 4. 
ter Verdict. | 


The 


«as Uenue and Uenire Facias, 
| The want of a Venue upon a Nihil dicit, is not 


Want of a Vue up- 101 þ | $6452 
on n %, ib . material; becauſe the Writ of Inquiry was of no- 


material. thing but only of the Damages, and a Writ of In- 
quiry of Damages may be by any Jurors of the Coun- 
Lev. 237. 1 3 Fo 

How it muſt be cow By a Statute made 4 C 5 Anne, it is enacted, 
by —— That for the Trial of all Iſſues in the Courts ar 


© Weſtminſter, except in Caſes of Appeals of Felony 
and Murder, and Informations or Actions upon Penal Statutes, the Ve- 
nire facias ſhall be awarded of the Body of the proper County where 

ſuch Action is triable. 8 
In an Action brought in any of the Courts at 
Weſtminſter, where it ſhall appear to the Court to be 
neceſſary, that the Jurors who ate to try the Iſſue 
in any ſuch Action, ſhould have the View of the Meſſuages in Queſ. 
tion, &c. in order to their better Underſtanding of the Evidence to be 
given at the Trial, the reſpective Courts may order Special Writs of 
Diſtringas or Habeas Corpora to iſſue, by which the Sheriff or Officer to 
whom ſuch Writ is directed, ſhall be commanded to have ſix out of the 
firſt twelve named in ſuch Writ, or more of them, at the Place in 
Queſtion, ſome convenient Time before the Trial; who then and there 
ſhall have the Matters in Queſtion ſhewn co them by two Perſons in 
the ſaid Writs named, to be appointed by the Court, and the ſaid Sheriff, 
or other Officer who is to execute the ſaid Writ, ſhall by a Special Re- 
| turn thereupon certify, That the View hath been 

4 & 5 Inns. had according to fuch Writs, 4 © 5 Anne. 

A Pmire which is fl. A Venire facias that is filed, cannot be altered with- 
led, cannot be altered Out Conſent of the Parties: Mich. 22 Car. B. R. 
without Conſent of the For the filing of ir doth make it a Record, which 

Ye all Parties are bound by: But if it be not filed, the 
Plaintiff may make out a new one, and try the Cauſe at another 
Aſſizes, and by * 2 . 3 Jr 

8 ebt was brought in London upon a Bond pay- 
. is in the Power of able at Briftol, the Defendant lets hivk os: How 
Venire ſhall go. & Locum ; and moved, That there ſhould go out a 
Venire facias to the Sheriff of Briſtol, for fear the 

Plaintiff ſhogld try it in London; for if he ſhould try 

it at London, it would be a Jeofail after Verdict, by 

16 K 17 Car. 2. the Statute 16 & 17 Car. 2. cap. 8. and the Court 

fe > _ © -ordered it accardingly. For, ſays the Court, we 

will order the Venire facias to be where it ovght to 

be, wiz. in Briſtol. 9 W. 3. der Title Trial, This Act was made 
Perpetual by 22 & 23 Car. x. cap. 4. þ | 


The Jurors to have a 
View before Trials. 


Whether the Money ed 


K. void or no in ene, in Middleſex, whether the Debt was levied in Hen: 


4 ried in Middle, or no. It was adjudged a good Trial, and Coſts 
and good. 


taxed upon the new Statute. Note, The Scire facias 
was brought in Midaleſex, and could not be brought 
elſewhere, and ſo the Trial was well there. 9 . 


1 | | There 


Apon a Scire facias againſt Bail, an Iſſue was tri- | 


Aenne and Uenire Facias. 6 
- (here the Plaintiff lays tranſitory Matter in one V 8 Mater” 
County, the Defendant cannot by Plea draw this inco 2 Councy, | 


into another County. 1 Lev. 149. a | F 
When a Tranfitory Action is laid in a County When an Action may 
where it did not ariſe, and the Defendant by Plead- pj, © in the one 
ing brings it into the County where the Cauſe of i 
Action did ariſe; yer it may be tried in the County where it was 
firſt laid in the Declaration, and not in the County where the Defen- 
dant hath brought it by Pleading, by che Statute o ß 
16 & 17 Car. 2. cap. 8. which ſays, That after a . #107 K. 
Verdict no Judgment ſhall be ſtayed, for that there endo . 
zs no proper County or Place where the Action is laid. But the Deſen- 
dant may move, that there may be a Venire to try the Cauſe where it is 
N by Pleading, and the Court doth uſually grant it. See 
r l 6 
- CUhere the Venue cannot come from a Vill, Ham- Where the Yenire fe- 


let, or Lien Conus, there ir might before the Statute 0 reer 
of 4 & 5 Anne, be de Corpore Comitatus. Mich. 4 & 5 Anræ. 
22 Car. B. R. For if it might not be ſo, the Caule - 
could not be tried; and To there would be a Failer of Juſtice which 
the Law will not permit, if it may be helped with- 
out Injuſtice. A Lies Conus is a Caſtle, Manor, or What is a Lien Conus. 
other notorious Place, well known, and generally "iy 
taken Notice of by thoſe that dwell about it; and not a Cloſe or Paſ- 
ture Ground, or ſuch like Place of no Repute: Mich. 22 Car. B.. R. 
Which may be known, or not to be known of thoſe who inhabit near ir. 
The Court will never change the Venue in an Ac 1 1 
tion of Debt brought upon an Obligation : Becauſe ,jc:r che ess in Debt 
the Action is Perſonal and Tranſitory, and it is at upon a Bond. 
the Election of the Party to lay it where he pleaſeth. here che Defendant 
But if the Condition of the Bond be for the Pay- may, by Pleading, bring 
ment. of the Money at another Place and County, or * be 3 another 
to do an Act at another Place and County: There tf. 
the Defendant by pleading Performance of the Condition, ſhall bring 
it to be tried by a Jury of the Venue of the ſame Place and County, as 
ate mentioned in the Condition: Becauſe the Bond is by ſuch Plea ad- 
mitted to be the Defendant's Bond, as the Plaintiff hath declared; ſo 
that need not be proved or tried. Then the Matter in the Condition 
is what remains to be tried, and that is moſt proper to be tried where 
the Thing is by the Condition directed to be done. But now by the 
Statute of 16 &. 17 Car. 7. cap. 8. a Trial in the _. 1 
firſt County is good. Sec before this Act made Per- cap, s. 
etual. 
a Venire facias is oftentimes returned before the 4 ne may be re- 
Iſſue is actually enter'd, and yet it is well enough. turned before the Iſſue 
For the Iſſue is joined in Paper, and enter'd aſter- is aQually enter d. 


wards upon Record by the Clerk in Court. 
" Fa 3 1 8 A By 


N * 2 | * 4 
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Juorors to | have ten A By an Act of Parliament made 4 8 5 V. & M. 
Pounds per mann in cap. 24. ſeck. 15. it is enacted, That all Jurors (ex- 
Frechold , Copyhold, | A 
or antient Demeſne. cept Strangers upon Trials per Medietatem Lingus) 
who ate to be returned for the Trials of Iſſues in 
3 Ii t P. cap. any of the Courts at Weſtminſter, or before Juſtices 
of Aﬀize, N Prius, Oyer and Terminer, Gaol- Deli- 
very, or General Quarter - Seſſions of the Peace, ſhall have in their own 
Name, or in Truſt for them, within the ſaid County, ten Pounds per 
Annum at the leaſt above Reptiſes, of Freehold or Copyhold Land, or of 
Lands and Tenements in Antient Demeſne, or in Rents, or in all or in 
1 any of them, in Fee ſimple, Fee- tail, or for the Life of themſelves, or 
3 ſome other Perſon: And if any Perſon of a leſſer Eſtate and Value ſhall 
43 | be returned upon ſuch Jury, it ſhall be Cauſe of Challenge; and the 
Party ſhall be diſcharged upon the Challenge, or his own Oath of the 
* Truth of the Matter. And in all Venires to be hereaſter awarded, it 
ſhall be therein mentioned, Quorum quilibet habeat decem Librat Terre Tene- 
mentor vel Reddituum per Ann ad minus per quos rei Veritas, &c. Alſo the 
ſaid Statute directs the Sheriff to ſummon each Juryman by the Space 


When the Jury man 
to be ſummoned. 


How it is where the 
Affidavit is, That the 
Cauſe of Action was 
in K. or S. and not in 
London. 


the Plaintiff muſt a 


other County. 


Conſtables, by Com- 
mand from the Juſtices, 
muſt return every Years 
Perſons to be Jurors. 


8t9 M. 3. cap. 9. 


of ſix Days at the leaſt before the Trial- Day, upon 
Pain of forfeiting ten Pounds to their Majeſties. 

I the Defendant moves to change the Venue upon 
Affidavit made, That the Cauſe of Action (if any 
be) did ariſe in Aent, or other County, and not in 
London (where the Action is laid) or elſewhere our 
of the County of Aent, or other County: If upon 
a Motion the Court orders the Venue to be changed, 


lter his Declaration, and lay his Action in Aent, ot 


By the Statute of 8 & 9 V. z. cap. 9. it is en- 
acted, Thar after Michuelmas 1697. all Juſtices of the 
Peace are required and commanded at their Seſſions 
next before Michaelmas, yearly to iſſue out Precepts 
to the Conſtables within their reſpective Counties or 


Diviſions, requiring them to return Perſons to ſerye upon Juries, as by 


the ſaid Act is directed. 


Twenty - three re- 
turn'd upon the Venire, 
and upon the Habeas 
Corpus there were twen- 
ty-three, and J. S. ad- 
ded ; which J. S. was 
one of them ſworn, and 
held to be ill: Bur if 
twelve of the twenty- 
three had tried it, it 
would have been good. 


Ly 


In the Venire only twenty-three Jurors were re- 
turned, and in the Habeas Corpora there were the 
rwenty-three, and the Addition of J. S. ro make 
up the rwenty-four; which 7. S. was ſworn, and 
held to be a Miſ- trial: But if twelve of the twenty- 
three returned had tried it, it had been well 
enough. Oo. Car. 278. pl. 18. | 


* 


Uer dict. 


Uerdict. 


* Sees Yeofaits, Nil habuit in 
Judgment. Tenementis. 


Erdict, quaſi dium Veritatis, & ad Quæſtio , _ 
nem Juris non reſpondent Juratores ſed Judi- Verdict, what. 
ces, & ad Quæſtionem Facti non reſpondent 
Judices fed Juratores : Foz Juro2s are ta 


try the Fac, and Judges are to adjudge accozding to the Law that 
arileth upon the Fact. Co. Lite. 226. a. 


A AUerdif which is found againſt a Aud. is 2 1 
void Verdict: Hill. 21 Car. B. R. For a Record TNA. 8 A 
is of a higher Nature, and more Credit is to be given void. 
unto it than unto a · Verdict, and the Record which 
proves it ſelf, doth prove that the Verdict is falſe. | 

Ik a Verdict may be any Ways conſtrued to No Conſtruction 
make it a good Verdict, there ought not to be onghe 1 
made a Conftruction of it, to deſtroy it, and make can de any Ways con- 
it void: Hill. 21 Car. B. R. For the Law delights ſtrued to be good. 

in the Preſervation of Things, and to make the beſt 

Conſtruction of them, and would not have Things to be done i in vain, 
nor conſtrue them to be ſo done, where a better Conſtruction may rea- 
ſonably be made. 

The Court will not take the Inqueſt by Default, 

except the Plaintiff's Counſel do pray it: Hill. 21 2 . 
Car. B. R. For the Plaintiff may chuſe whether he les te Plaintiff's 
will challenge any of the Jury or no, and therefore Counſel pray it. 


the Court will not take it except he deſire it. 


Jt 


I the Plaintiff prove Ik the Plaintiff do fail in proving of his Iſſue, 


noc his Iſſue, the Ver. the Verdict ought to be found for the Defendant, 
dict muſt be for the | : „ 
Defendant, except the except the Jury do know of their own Knowledge, 


Jury know him to be that the Defendant is guilty: Hil, 21 Car. B. R. 


Guilty. S8jöo that the Jury is not ſo tied up by the Evidence, 


that they muſt always give their Verdict according to it; for a Man's 
own Knowledge is the beſt Proof of Things. 
. Tf one of a Jury that found a Verdict, were out- 
Er lawed at the Time when the Verdict was found, the 
Jury were outlawed. Verdict is not good, But may be reverſed by Error: 
Hill. 21 Car. B. R. For an outlawed Perſon is out 
of the Protection of the Law, and is debarred from intermedling with 
any Civil Affairs, as a Perſon excommunicated is from participating in 
Divine Ordinances, and is not liber & legalis homo, as every Jury man 


ought to be. ; | . 

Ik a Verdict be found for the Plaintiff, · and he 
© on * a? will not enter it, if the Defendant move the. Court 
his Verdict. in it, they will compel him to enter it; and fo it is 

where the Plaintiff doth refuſe co enter a Verdi& 
found for him, upon the executing of a Writ of Inquiry of Damages: 
Mich. 22 Car. B. R. For the Plaintiff ought to reſt ſatisfied with what 
the Law gives him, or elſe there would be no End of Suits; or the 
Defendant may. enter it himſelf, if the Plaintiff will not, to prevent 
farther Trouble which may happen unto him by the not entering of ir. 
A Declaration chat is not good, is in many Ca- 
are der heſped by the ſes helped after a Verdict, by the Statute of Jeo-— 
Statute of Jeofails. fails; but where the Declaration doth not make it 
es appear that the Plaintiff had ſome Cauſe of Action 
to warrant his Declaration; or where ſome material and eſſential Parr 
of the Declaration is omitted, ſuch Declarations are not helped by the 
Statute : Mich. 22 Car. B. R. and Hill. 22 Car. B. R. For that were 
to ſupply a Declaration, where in Effect there was none, which the Sta- 
tute did not intend, but only to help ſome Faults. 
einiger ta dot . The Plaintiff ſhall not have Judgment upon a 
have Judgment on a Verdict which falſifies the Declaration. 1 Saund. 
Verdict that falſiſies his 230. 
Declaration. | | 
Where the Court {UUhere although the Jury have found quod con- 


will adjudge contrary ceſit; yet the Court will adjudge quod relaxavit. 


2 the Jury have 2 Saund. 97. 


wk ag gt That a Verdict need not be lo preciſe as a Plea. | 


2 8 2 here in Error the firſt Verdict ſhall be cercified 
certified as well as che às well as the laſt Verdict. 7hid. is 
laſt. 


q 


Concerning 


Uerdict, - | 645 

Concerning a Verdict in an Action of Waſte: _ N Y 

2 Suund. 255. And that the finding of the parti- Ar in an 
cular Waſtes is the Subſtance of the Verdict. id. ä 

M a ſpecial Verdict be drawn up contrary to the Where the Coure 

Notes agreed upon by the Counſel on both Sides at will re&ify a ſpecial 


the Trial, the Court upon a Motion will reQify Verdict. 


this, if the Parties cannot agree between themſelves 
to do it: Mich. 22 Car. B. R. If it be in a Matter fit to be done; but 
if the Matter of Fact be found imperfectly, then they will award a Ve- 
nire facias de novo, to try the Iſſue again. ; 

I the Court do direct the Jury to find a Special The Party et whoſe 
Verdict upon the Prayer of the Plaintiff, or of the gib i, fuss g. e Ver- 
Defendant, the Party at whoſe Prayer the Special proſecute it. 1 1 8 
Verdict was found, ought to proſecute this Special 
Verdict, that the Matter in Law in it may be determined: Mich, 22 
Car. B. R. Becauſe the Verdict was directed to be fo found in his Fa- 
vour, and at his Deſires; and therefore he ought not to make uſe of 
this Favour to delay the other Party thereby, but muſt proſecute with 
Eflect; and if either Party ſhall delay co join in the Drawing of it up, 
and to pay his Part of the Charges, the Court will order the Party who 
defires it to draw it up ex parte, and the other Side ſhall not be heard by 
his Counſel to argue it. | 

There the Court doth direct the Jury to find a _. The Counſel on each 
Special Verdict, one of the Counſel on cach Side Nase, fe, ee 
are to agree upon the Notes for it, and to draw dict. Ty 
them up, and to ſet their Hands to them, and to de- ALS 

liger them in unto the Jury in convenient Time, fitting the Court, or 
elſe che Court will take a general Verdict: Mich. 22 Car. B. R. That 
the Trial may take ſome Effect, and not be fruitleſs. 

The Chief Juſtice at Weſtminſter- Hall, or Guild vidi , 
Hall, or any Judge of Aſſize, may in ſome Special taken of Cans? 
Caſe take a Verdict out of Court, which Verdict is 
called a Privy Verdict; but then the Verdict mult aſterwards be pro- 
nounced in Court: Mich. 22 Car. B. R. And after this Privy Verdict 
given, the Jury may wien they come into Court diſſent from it if they 
think fit, and give a contrary Verdict in Court to that which they gave 
B which laſt Verdict ſhall ſtand, and the Privy Verdict thall - 

void. 288 

A Puvy Verdict is in Strictneſs no Verdict: Tis : | 
only a Favour which is allowed by the Court to the FL, . 
Jury for their Eaſe. 5 Mod. 351. 8 

No Privy Verdict can be given in Criminal Cau- No Privy Verdict in 
fes which concern Life, as Felony, c. becauſe the a 
Jury are commanded to look upon the Priſoner when 
they give their Verdict; and ſo the Priſoner is to be | 
there preſent at the ſame Time: Ram. 193. But in | Except where tho 
Criminal Caſes where rhe Defendant is nor to be per- oe wean * 
ſonally preſent at the Time of the Verdict, a Privy 
Verdict may be given. Vid. 

DVol. 2.] 8 B Ie 


Tk a Matter of Fact be left out in the Notes of 
rel 2 the Special Verdict drawn up by the Counſel, this 
not be amended after. cannot be amended afterwards, though the Court be 
wards. moved in it, and although the Counſel on both Sides 
do conſent : Mich. 22 Car. B. R. For this were for 
the Court and Counſel to make a new Verdict againſt the finding of the 
Jury, who have found the Matter of Fact already as the Notes are; but 
the Court will in this Caſe grant a Venire facias de novo. b 
| The Plaintiff and Defendant ought both of them 
to appear in Court to hear a Special Verdict, and 
the Jury is to be called, and to have the Special 
ä | Verdict read unto them by the Secondary, and up- 
on the Reading of ir, if there be any Miſtake in the penning of ir, the 
Counſel on either Side hath Liberty to except againſt ir; and when the 
Counſel is agreed, then the Secondary demands of the Jury, Whether 
they agree to find it ſo? And if they anſwer they do, then the Verdict 
is found: Paſch. 23 Car. B. R. And it is to be afterwards drawn up, 
and entered according to the Notes ſo found. 5 ; 
0 * If the Jury will take upon themſelves to find a- 
dCeive . Vedick found gainſt the Directions of the Court, any Thing in 
againſt their Ditec- Matter of Law, the Court will receive the Verdict: 
02008. Paſch. 23 Car. B. R. But they had beſt have a Care 
> that they do not incur the Penalty of an Attaint. 
, If the Words found Ik in an Action upon the Caſe brought for Speak- 
tion, the Verdick is not ing of ſcandalous Words, the Jury do find that the 
good. Defendant did ſpeak Words which are actionable, 
7 againſt the Plaintiff, and ſo give a Verdict for de 
Plaintiff, and it appears that the Words found are not expreſſed in the 
Declaration, this is not a good Verdict, unleſs other Words are found to 
be in the Declaration which are actionable: Trin. 23 Car. B. R. For the 
Words in the Declaration are only put in iſſue to the Jury, to try whe- 
ther they were ſpoken or not; and not the Words which.the Jury have 
found, and ſo they have found a Verdict upon no Iſſue joined. 
1 A Special Verdict after the Notes are agreed up- 
eil allowed by the On by the Counſel, and drawn up, and their Hands 
Court. ſet unto them, is not a- Special Verdict, until it is 
allowed by the Court: Mich. 24 Car. B. R. For 
they are to judge whether the Matter in Queſtion be rightly ſtated or not. 
W Where Judgment ſhall be arreſted for the Incer- 
be arreſted for Ince. tainty of the Verdict. 1 Saund. 154, 155. and 
tainty of the Verdict. 2 Saund, i} 7 5 50 | 
If a Verdi@ be in. CObere a Verdick is imperfectly found by the Ju- 
perfectly found, there TY, there the Defendant is not to move upon it in 
muſt be a new Trial Arreſt of Judgment, for there cannot be any Judg- 
| ment given upon ſuch a Verdict, and by Conſequence 
the Motion is needleſs ; but in ſuch caſe there ought to be a new Yexire 


ro ſummon a new Jury to try the Cauſe again, becauſe the former Trial 
was fruitleſs. Mich. 23 Car. B. R. 


Method of finding a 
Special VerdiRQ. 


3 | Where 


. defy Special Verdict is imperſectly drawn u; ho x 
2 1 — der Judges will not argue the Matter 15 So likewiſe where a 
Cauſe there can be no Judgment given in the Special Verdict is im. | 
> 18 8 that 1 Verdict is not good; but perfectly drawn up. 
aſe there muſt be a new Yeni ! : 

_ which may bring the Matters 2 Verdict may be 
8 etcrmined, and Judgment given accordin eſtion, that ſo it may 
ar. B. R. Mich. 1649. B. S. Nov g to the Law.. Hil. 23 
ne 

Law, found b 48 ing in Court upon a Matter in 

Antient P at S pecial Verdict, ought not by the A Matter in Law 

* A ice of the Court to be read in Court as * by a Special Ver- 

Jud —_ —_ Books thereof be given unto the read in Court el * ä 
5 e Court, and ſo is the Uſe in the Exche- ** 1 n © che Judges. 


uer at this Day: Paſch. 24 Car. B 
| hook lato them at the Tims-of the Anu * in Law, and to 
A arg Occaſion; but now the Court allows the B ds a 0 ny 
to them four Days at lealt before the Cauſe i ooks to be delivered 
Confilium. | aule is put into the Paper for a 
Every Miſdemeanor of the Ju 
+ ep ury before 7 | 
8 bach. A V. Cauſe to * = 18 Miſdemeznor 
: . | ot a jur 1 4 
. puniſhable for 1. 875 25 Although they cate the Verdiee, we 
a Verdict be given wh : 
4 ere there is no Iſſue join- 
7 1 ”_ an be no Judgment given upon 5 ugh 1 — 1 3 
en but there muſt be a Repleader co bring th dict where no Ifſue is 
tter to a Trial: Paſch. 24 Car. B. R. F dhe e joined. 
was nothing tried before for want of * Ifue — b 
2 ok 0 Verdict ought to be prepared by Conn os.» dd 
2 delivered to the Jury to conſider of before Verdi& muſt be ell 
o eliver their Verdict in private to the Jud vercd to the Jury. 
3 not the next Morning when the Jury c 3 
ict openly in Court: Paſch. 1650. B. & El 12 do deliver. eier 
cannot expect till they conſider of it and ich NE „LA 
not fit for them to give their Verdict. without Conſideration it is 
By 90 2 uſtice. If the Court do order a If » Special Verdit 
l cial Verdict, and the Counſel do not attend with ** do 2 
f 8 age of the Verdict, or do not ſet their Hands Counſel do nor attend 
14 pling ex i Ju to give in their Privy Ver- Jay — de 2 
ge, e jury may the next Day gi ral Verdict. . 
general Verdict in Co ** Ae. 5 
Ne and ſo — en ge 1 
N in a Trial at the Bar, P. 1656. 
In criminal Cauſes, or re N 
; ne, , al Actions, or, Acti What Errot 
pita, e wy Bro nth Bc 
1 not helped after a Verdict * e 
Statute of Jeofails: Paſch. 16 n ©e | 
tions not theſe 33 * . N s ed 3 
it is in Abridgment of the Practice of th ee f Ar- 
the Party concerned. | MR the Common Law, and penal to 
TUyat 


648 


\ 


What DefeRs are. 
aided after a Verdikt. 


A Defe&ive Count 


made good by the Ver- 
dict. 


If the Secondary 
have not recorded a 
Nonſuit, the Court 


may take the Ver- 
dict. 


The Jury may find 
3 Ln Verdict, 
though both Parties 


conſent to find a Spe · 


cial one. 


aan of ſindin 
a Verdict by Default 
in an Adio of Treſ- 
paſs and er 


Uerdick 


' That Deſects are aided aſter Verdick. See Title 
 Jeokalls, and rhe Statute 16 . 17 Car.' 2. | Cap al 


When a detective Count ſhall be made good by 
the Verdi. 1 Lu. 899. 


Although the Court do bid the. Secondary t to re- 
cord a Nonſuit, yet if it be not recorded, the Court 
may take the Verdict afterwards: Trin. 165 1. B. H. 
For 1 Nonſuit is no Nonſuit before it be recorded, 
for until it is recorded it is not upon Record, + 

Although che Plaintiff ' and the Defendant do 
conſent to have the jury find a Special Ver- 
dict, yet they may find a general Verdict: Irin. 
1652. B. S. But it is a wy unuſual Thing for 
them to do it. | 

A Qerdit by Default in an Action of 'Treſpaſs 
and Ejectment, is found in this Manner : When the 
Jury is ready at the Bar to try the · Cauſe, the Se- 
condary bids the Ctier call the Defendant, which 


| he thrice doth; and if he do not appear, the Plain- 
tiff's Coutiſel ds: ptay the Court to take the Inqueſt by Default; 
thereupon the Jury is ſworn, and the Record js read unto them; then 
the Plaintiff's Counſel do open the Record unto the Jury, and de- 
mand of the Defendant's Counſel whether. they will confeſs Leaſe, 
Entry and 'Ouſter , or no, which if they rcfuſe to do, then the 
Plaintiff is called Nonſuit, and Jodghicht 4 is to be entered againſt the 
caſual Ejector; but if the Defendant confeſſeth Leaſe, Entry and 
Ouſter, then the Plaintiff's Title muſt be opened, and ſome Proof 


thereof made; and if no Evidence be given for the Defendant, the 


ury muſt find for the Plaintiff, and give him Damages and Colts of 
Suit: 1654. B. S. It is called a Verdict by Default, by reaſon of the 
raking it in this Manner upoa the Default of the Defendant's Appea- 
rance to defend his Title. 
er ta Jn the Caſe of Bateman and Harvey: Paſch. 
1 wag SF + Bip : 1659. B. S. It wat ſaid by Gly „ Chief Juſtice, That 
Counſel to ſubſcribe a the Court will not compel che Defendant's Counſel 
Special Verdi. to ſubſcribe a Special Verdict; but if he refuſe to 
do it, the Court will order the Verdict to be enter- 
| ed ex parte without ſubſcribing of it. 
Where Surpluſoge (here Surpluſage in a Verdict ſhall not hurt. 
ſhall not hurt. — Saund. 255, 308. N 


There Taxing of Coſts b y the Jury where Coſts 


Where Taxing of 
Coſts, not recoverable, 


| hall not hurt for ehe ACE not recoverable, ſhall not Ars the Verdi as to 


Refidue. the Reſidue. Ibid. 2 8 


8 | e 


En as 

In Treſpaſs for taking a Coat and Mantua, if the 
Jury find the Defendant guilry quoad le tunict, and 
aſſign Damages, but ſay not any Thing as to the 
Mantua, it is ill; ſo in Debt for ſeven Pounds, the 


. 
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Treſpaſs for takin 
two Things, and b 
one found is ill. 


Jury find Debet fix Pounds, and ſaid not any Thing to the Reſidue ; all 


* . 


is ill and diſcontinued. 3 Lev. 55. _— 
Ak the Jury find a Matter ſpecially, and do con- 
clude a Thing which cannot ' ſtand and agree with 
their finding, the Concluſion is idle, and ſhall be 
taken to ſignify nothing: By Rolle, Chief Juſtice, 
1654. B. S. For the Verdict was ct without 


If che Jury find a 
Matter ſpecially, and 
conclude incongruouſ- 
13 the Concluſion is 
idle. wi 


the Concluſion, and therefore an idle and impertinent Thing ſhall not 
vitiate that which was well found without ſuch a Concluſion. 


The Jury may find a Matter of Record, if it be 
very antient, or if the Record be imbezilled, or can- 
not be found upon Search made for it; notwith- 
ſtanding what is held in Scholaſtica's Caſe to the 
contrary, altho' the Record be not ſhewed to the Ju- 


ry. By Rolle Chief Juſtice, So alſo they may a Dee 
Contents being well proved by Witneſſes. Vangh. 77. 


By Ghz Chief Juſtice: Trin. 1658. If an Ac- 
tion be brought for five hundred Pounds, the Jury 
may find Part paid againſt the Plaintiff, and Part 
unpaid againſt the Defendanr, and ſo divide the 
Verdict. | 

Jn the Caſe of Sir Fob Harvey, upon a Trial at 
the Bar, it was controverted, whether if the Jury 
do find a Verdict contrary to the Directions of the 
Court, whether it was a good Verdict, or not, and 


Where the Jury may 
find a Matter of Re- 
cord, tho" it be not 
ſhewn to them. 


d, or a will, the 


Where the Jury 
may divide their Vet- 
dict. 


The Court will take 
a Verdict, tho' given 
againſt their Direc» 
tions. 


# 


whether the Court ought te take it; bur at length the Court took the 


Verdict, though it was given againſt their Direction. 


The true Reaſon why the Statute of Jeofails helps 


Why the Statute of 


after a Verdict, is becauſe it is ſuppoſed, That the ei *, * 1. 
Matter left out was given in Evidence, and that the U . 


Judge did direct accordingly; ot elſe the 
could not be ſound. 1 Mod. 292. 

Note, In the firſt Place, before you go about to 
draw up your Verdict, be it either General or Spe- 
cial, carefully read over the Iſſue, and draw it up 


Verdict 


Inſtructions how to 
draw up a VerdiQ. 


exactly by the Iſſue. For if the Verdict doth not in all Things anſwer 


the Iſſue, it is a void Verdict. 


The Court cannot give any Judgment upon an 


ambiguous Finding; but the Matter muſt be poſi - 


tively found. Show. 539. 

In Treſpaſs and Aſſault two plead ſon Aſſault, 
and one pleads non cul. both Iſſues found for the 
Plaintiff, and ſeveral Damages upon each Iſſue, and 
naught : For it is one intire Offence by the Plaintiff's 
Declaration, and when all are found Guilty, the 
Damage ought to have been intire ; but in Treſpaſs 


LI. . 8 C 


Verdict muſt be po- 
ſitive, not ambigu- 
ous, 


Battery againſt three 
who plead ſeverally, 


and are all found Guil- 


ty ; the Damage muſt 
be entire. 


againſt 
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Not fo in Tref- 


paſs. | 
A Verdi& given by 
thirteen Jurors, , is 
void. 1 54 
A Conſultation may 
be granted, if a ſuffi - 
cient Modus be not 
found. | 


The Finding a ſu- 


perfluous Marter, with 
a Point in, Iſſue, ſhall 
not hurt the Verdict. 


If the Verdict will 
ſerve the Plaintiff's 
Turn, although not di- 
rectly according to the 
Iſſue, it is good. 


Where there are two 
ſeveral Conſiderations; 
and two ſeveral Acts 
to be done; one non 
Aſſumpſit ' pleaded, and 
a VerdiQ quod Aſumpſit, 
is good. 


The. Jury aſſeſs Da- 
mage twenty Pounds, 
to be paid in Dying, 
if allowable by Law, 
it is a good Verdict for 
the twenty Pounds, and 
void for the. other. 


In an Avowry for 
Rent, part is found for 
the Plaintiff with Da- 
mages and Coſts, and 
part for the Avowant; 
1 the Judgment ſhall 


A Cuſtom found by 
a Jury, they need not 
to find more than 
makes for the Plain- 
tiff. 


Verdict. 5 oY 


againſt ſeveral, if one be found Guilty in part, and 
the o_ rs.in all, the Damages ſhall be ſeveral. Cs. 
ENCE IEEE on vat aud. ao oy 
Where a Verdict is given by thirteen Jurors, it 


is a void Verdict; becauſe no Attaint will lie. Thory- 


ton and Dodſon, Paſch. 33 Car. 2. Rot. 87, | h 

Although. a Verdict was found for the Plaintiff as 

to ſeveral Modus's3, yet there not appearing to be a 

ſufficient Modus in Law, a Conſultation was granted, 
Lat... 19063 JOSH 02» oo iingn ok 

Ma Jury find a Point ie; hue, and a ſuperfluous 

| that ſhall not vitiate the 


Matter over and above, 
Verdict. Mod. Cafes 4. wala 16 

It ſo much is found in a Verdict as will ſerve che 
Plaintiff's Turn, although not directly according io 


the Iſſue, it is well enough. 1 Lev. 142. 1 Mod. 4, 
5, 6. | 


= 


Upon two ſeveral Conſiderations the Defendant 
promiled to do two ſeveral Acts, upon non Aſſump- 
fit, and a Verdict for the Plaintiff finds quod Af, 
ſumpſit, and aſſeſs Damages to Teaſe Pounds, to 
be paid in dying, if by Law it may be, and alſl:ſs 
for Coſts twenty Shillings, and Judgment was en- 
tered for the twenty Pounds and Coſts : And moved, 
That they find generally quod Aſſumpſit, and do not 
divide them, being ſeveral, but held good : For if 
they were upon ſeveral Promiſes, yet non Aſſumpfit 
pleaded, and the finding quod Aſſumpſit is good: As 


to the other, the finding the Aſumpſit, is good, and 


what comes after is void, Cro. Car. 219. Pl. 4. 

Jn an Avowry for Rent, part was found for the 
Plaintiff, and Damages and Coſts (which ſhould not 
have been) and part for the Avowant, the finding 
of Damages and Coſts for the Plaintiff, is void; for 
when part is found for the Avowant, he ſhall have 
* with Damages and Coſts. Cro. Fac. 473. 
pl. 3. | | 

An Iſſue upon a Cuſtom for a Common, the Jury 
find the Cuſtom, and that the Commoners had uſed 
to pay for it a Hen a Year; (Note, It was not Pay- 
ing, for then it had been a Condition:) And ad- 


judged for the Plaintiff, for he need not to ſnew more than makes for 


him. 


And for the Hen, he who is to have it may diſtrain the Commo- 


ners Cattle upon his own Land. 5 Rep. 78. b. 79. 


Ho to find a Ver- 
dict upon an Iſſue in 
an Avowry, and how 


in Treſpaſs and Rcſ. 
cous. 


3 


In an Avowry all the Tenure alledged is mate- 
rial to be found, but in Treſpaſs and Reſcous part 


will do. Cro. Eliz. 799. pl. 49. See Title Avowy. 
1 


Uerdic; 
,uThe Defendant pleads an Entry before the Rent 
due; but did not ſay that he expelled him, or hel, 

him out. And upon an Iſſue an Iutravu, it was 
found for the Defendant, and he had Judgment tho 


ft 


A Verdict found up- 


on an inſufficient Plea 


full to the Iſſue, is 
good. | 


the Plea was inſufficient, yet the Verdict was full to the Iſſue. Hab. 


326. Cro. Elix. 78. pl. 11. 


here ic appears to the Court, that the Plaintiff 


hathi recovered a Verdict without Cauſe of Action, 
the Court will give Judgment for the Defendant. 
I Plow. 66. 5. as | 

mim Debt upon a Bill, Payment is no Plea; but 
if Iſſue be joined thereupon, and found for the 
Plaintiff, it is good, and the judgment ſhall be for 
the' Plaintiff, uſe ir is found that he did not 
pay: But if it be found for the Defendant, foraſ- 
much as it was an ill Plea, no Judgment ſhall be 
for the Defendant. 5 Mod. 226. : 

- What is agreed in Pleading, though the Jury 
find the contrary, the Court is not to regard it. 
1 Mod. 6. 2 Latw. 1216. 


- A Jury find the Iſſue and more, it is good for 
the Iſſue, and void for the Reſidue. 2 Lev. 253. 


Where there is a Special 'Plea, it ou ht to be 
found as it is pleaded; as: where the Iſſue was if 


ſeiſed in Fee of two Acres, it was found ſeiſed in 


Fee of a Moiety. Co. Eliz. 506. | 

The Jury. find that the Plaintiff ſſtinuit dampna 
occaſione Aſſumptionis, whereas it ſhould be rn fu 
non performationis Aſſumptionis, and therefore revers'd. 
Cro. Eliz. -781. pl. 18. See Cyo. Fac. 684. pl. 2. 
Contra, | 
The Jury find Aſſets in Treland, is good; for the 
finding Aſſets is ſufficient, and ſaying in [reland is 
idle and void. Cro. Fac. 55. pl. 25. 


A Dilcontinuance q#0a Part, is helped by the 


Statute of 32 H. 8. cap. 30. 3 Lev. 40. 


Treſpaſs for three Things, the Verdict finds two, 
but nothing for the other, it is a Diſcontinuance. 
3 Lev. 55. | 
The Jury caſts Lots for their Verdict, which being 
proved by Affidavit, the Verdict was ſer aſide. 
2 Lev. 140. | 
See Title Jurp and Jurozs, how Jurors have 


been fined for Eating, Drinking, or having Eatables 
in their Pockets. * 


Verdict for the Plain- 
tiff, and Judgment for 


the Defendant. 


here an ill Plea is 
found for the Plaintiff, 
Judgmeat ſhall be for 
the Plaintiff. 


But if found for the 
Defendant, he ſhall not 
have Judgment. 


The Court are not to 
regard what the Jury 
find contrary to the A- 


greement in Pleading. 


A Jury find more 
than the Iſſue, it is void 
ſor the Reſidue. 


The Matter ought 
” be found as plead- 
e 


Damages found occa- 
ſione Aſſumptionis, where- 
as it ſhould be occaſione 
non perfor mationis Aſump - 


tions. 


Jury find Aſſets in 


Ireland, how it 1s. 


A Diſcontinuance as 
to Part, helped by the 
Statute of 

32 . 8. cap. 30. 

Treſpaſs. as to three 
Things, the Jury find 
two, and nothing to 
the third, it is a Diſ- 
cont inuance. 

Jury caſt Lots for 
their Verdict, it was 
ſet aſide. 


' Miſdemeaner of Ju- 
rors. 


Amendment 
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Amendment of a 
Special Verdict after an 
Entry on the Roll. 


Where a Verdi& 
may not be amend- 


And where it may 


A Verdi& will not 
help a bad Writ; but 
no Writ is helped. 


Where the Court 
will amend a Special 
Verdict. | 


Were a Pexire de 
Neve ſhall be award- 
ed. 


cannot be given u 


Verdict. > 
Amendment of a Special Verdict after Entry up- 


on the Roll, by an Entry of a Leaſe by Indenture 
found by the ; prout, but not put into the Vet- 


dict. 4 Rep. 52. 5. See Title Ade. riot ba 


. 


After a Verdict return d in Court, it cannot be 
amended upon any Suggeſtion ; but if there be any 


M.iſpriſion, Suggeſtion ought- to be made of it be- 


fore the Verdict return d. Cro, Eliz.. 112. But a 
Miſtake of the Clerk of the Aſſes appearing to the 
Court, was ordered to be amended. Cx. Eliz. r50.. 

A AGerdick will not help a bad Writ; but if there 
be no Writ, it is helped by a Verdict. 4 Anne 

The Court will amend a Special Verdict, where 
it is agreed by the Notes to bring the Special Mat- 
ter in Queſtion. oY o 26% * SUN 
Mhere the Jury have given a Verdict which is 
accepted by the Court, and recorded, be it perfect 
or imperſect, the Jurots are for ever diſcharged. 
But if the Verdict be ſo imperſect. that a judgment 


pon it, a Venire facias de Novo ſhall be awarded by 


the Court to try the ſaid Iſſue by others; and there ſhall not be a new 


The Niſs Prins muſt 
be the ſame, but the 
Venire muſt be new, 
and a new Jury. 


N Prius. 8 Rep. 65. b. 66. a, But there ſhall be 
a new Venire de Novo, for a Jury having once 


given their Verdict, although: it be imperfect, 


yet they ſhall never be ſworn again upon the ſame 


Iſſue, unleſs it be in Caſe of Aſſize, where the Par- 


ty is to recover by the View of the Recognitors. Cro. Fac. 210. 


pl. 2. 211. 


Where the firſt Ver- 
dict is ſet aſide, 


and a 
Venire facias de Now ; 


Where upon an imperſect Verdict a Venire facias 
de Novo iſſued, and then a General Verdict againſt 
both Defendants, and moved that it was. void; be- 


the firſt is 2s if there- cauſe by the ſame Roll it appears, That one of the 


never had been any, 

and it is the laſt that is 

the Verdict. 
5 


Koll: But per Curiam, The firſt Verdi 
void, and is as no Verdict, and all that is found 


Defendants was ſound Not guilty, as appears by the 
was meerly 


therein is void, and not to be reſpected, although entered in the ſame 
Roll, wherefore the ſecond Verdict is good. .Cyo. Fac. 627. pl. 21. 


Not ſuch preciſe 
Form in Special Ver. 
dis, as in Plesding. 


Verdict without Da- 


mages is imperfect; 


But a Releaſe of them 
makes it good. 


Such preciſe Form is not by Law required in Spe- 
cial Verdicts, which are found by the Lay-gents, 
as is in Pleading, which is done by Men learned in 
the Law. 9 Rep. 5 1. b. 

In a Writ of Annuity, the Jury found the Ar- 
rears, but neither Damages nor Coſts; which was 
an imperfect Verdict, and could not be ſupplied by 
Writ of Inquiry. Note, Inſufficient aſſeſſing of Da- 
mages, and no aſſeſſing of Damages, is all one. But 
upon the Plaintiff's releaſing of his Damages and 
Coſts, he had Judgment. 


In 


T2 Uexditi./ 

In a Cauſe which &ne"to be tried at Guildbal, 
the Counſel on both Sides agreed to find the Matter 
ſpecially; and Notes were for that Purpoſe drawn 


up, and e Ai Thereupon the Chief | 
Jur 


Juſtice told the 


Foreman of the 


Y. That it being Matter in Law, it was by 
Counſel on both Sides left to the Betermination of the Court. 
Jury (who it was thought was brought in for that 
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Ad Inftance where 
ſuch Verdi& was ſer 
aſide, 


che 
The 


Purpoſe, being in Bethels Time when he was Sheriff, and Matter of 


Pretogative in Que 
Counſel ſhould not make any Verdict for them; 


liſh Jury would make their own Verdicts themſel 


ſtion) told the Chief Juſtice, That the Court nor 


they as an Eng- 


ves, and gave a 


general Verdict for the Defendant. But there being a Bill in Chancery 
depending about this Matter, and an Injunction moved for after this 
Verdict, the Lord Chancellor Finch declared, That he had formerly 
fo great an Opinion of London juries, that if his whole Eſtate lay 
at Stake, he would willingly try it by a London Jury : Bur, ſays he, 
they have ſo misbehaved themſelves in this Cauſe, that I had rather 
ſee my Houſe on Fire than hear of ſuch another Verdict: And there- 


upon he granted à perpetual Injunction. 3. 68 tl 


The Court will not compel the Defendant's Coun- 


eil to ſubſcribe a Special Verdict: But if hè refuſes to 
do it, the Court will order it to be enteted e Parte, 
and Counſel ſhall not be heard for the Party who re- 
fuſed to join in it. 204 90 enten 10 nt fn wh 
There is a Difference between Pleading, which is 
per peritos ; and a Special Verdict, which is the Say- 
ing of the Ley-Gents; and therefore the Miſtake of a 
Letter, nor the Addition of a Word ſhall not hurt 
a Verdict ſo long as conſt are poteſt that it is the ſame 
Place, and the fame Land. See the Caſe 1 Sid 27. 
An Action of Battery was brought againſt three 
Defendants, who p 


that two of the Defendants aſſaulted the Plaintiff 


firſt, and aſſeſſed Damages; and as to the xhird De- 
fendant, they find that the, Plaintift*afſgulted him 
firſt: It was moved, That the Plea and Iſſue was 
joint, and that the jurors cannot ſever it. Curia. It 
is joint and ſeveral, And thereupon the Plaintiff 
had his judgment againſt the two who were found 
Guilty. — Aich. 34 Car. Z KB. R. 7 But Note, by a 
late Statute made 8 G 9g IV. 2. cap. 10. Fur pre ven- 
ting of frivolous and vexatious Suits, &c. He who is 
found Not guilty ſhall have his Coſts. See in Title 
Judgment, and Ticle Molle P2oſequr. 

CUhere the Subſtance of the Iſſue is found, which 
is lufficient for the Plaintiff to recover, although it 


be not ſound modo & forma, yet the Verdict is good. 
Hob. 73. 


„„ 8 D 


| THE 

Where the Court 
will not order a Special 
Verdi& to be entcred 
ex Parte, | k 


A Special Verdi& 
need not to be fo ex- 
ect and particulat ' as 
Pleading is. 


And why ? 


Treſpaſs and Battery 


lead ſon Aſſault : The Jury find againſt three , who 


lead ſon Aſſault; the 
ury find that two of 
them afſſoulrced the 
Plaintiff firſt, and aſ- 
ſeſs'd Damages : And 
as to 'the third, that 
the Plaintiff zffaulted 
him firſt. 


Ir is joint and ſeve- 
ral, and the Plaintiff 
had his Judgment. 

8 K 9 Ul. 3. Cap. 19. 


Where the Subſtance 
of the Iſſue only 1s 
found, it is good. 


A Special 


77 
| A Special Verdict 
may be upon an Iſſue 
upon a Traverſe, 


Where a Verdict 
finds contrary to the 
Iſſue, but excuſcs a 
Tort, ic is good. 


But not in Caſe of a 
Title. 


_ Uerdic;” 
A Special Verdict may be given upon a Special 
ab ſque hoc. 3 Leon. Caſe 185. ot, 136. mM 1 


In an Avowry for Damage - feaſant upon a Leaſe 
made, which commenced. at Michaelmas, upon no 
ſuch Leaſe pleaded, the Jury found it to commence 
from Michaeimas, which was the Day after, but yer 


held good; becauſe there is ſufficient found to excuſe 


the Tort ſuppoſed by him who diſtrein'd ; but if ir 


had been for a Title it had not been good. Moore, 


The Verdi& need 
not to find preciſely 
to the Iuducement of 
the Action, but only 
to the Subſtance. 


Caſe $2 212 6 1th | 

A Pan ſays that he was ſeiſed of a Meſſuage, 
and ſixty Acres of Land, ſixty Acres of Meadow, 
and cighty Acres of Paſture, and ſo | preſcribes for 
Common Appurtenant, in two hundred Acres of 
Waſte, of which the Defendant had incloſed three 


Acres: The Verdict finds that he had Common to a  Meſſuage, and 
ninety Acres of Land, Meadow and Paſture : So it was moved, That 
this was not the Common, as the Plaintiff declared for. Curia. The 
Common is but the Inducement to the Action, the Subſtance is the In- 


cloſure which did the Tort. Cyo. Fac. 630. 


' Avowry for his Free- 
hold, and it was found 
to be his Wife's Free- 
hold, it is found againſt 
bim. | 


Awo for liberum tenement”, the Jury found that 
it was the Frechold of his Wife, this is found a- 


— him; for it ſhall be intended his own Free- 
old. Cro. Elix. 524. pl. 52. EN i: 


A Vicar, what. 


Uicar. 


» 
2 


A is he that gerit vicem Perſonz, to ſupply 
his Place in his Abſence, and is a Spiritual 
Perſon. 1 Leon. 182. 


View. 


3 we © 


F &@ 
# % 


Uiew is foz a Jury to ſee the Land oz 
Thing in Queſtion, and lies in Ejec- 
ment, Wiafte, and ſeveral Real Actions; 


and alſo in Allizes of Novel Diſſeiſin, 
where at leaſt Six of the 


Alliz es. 


The Jury ought not to view the Place in Queſ- 


tion betwixt the Plaintiff and the Defendant, with- 
out the Direction of the Court, although the Par- 


ties will conſent. By Ghz Chief Juſtice. Paſch. 


1656. B. S. For the Court is to ditect all the Proceedings in Law, in 


See Uenue and Uenire. 5 


View, what. 


ecognitozs muſt have the Utew befoze the 


Jury ought not to 


view the Place without 


Direction of the Court. 


order to the Trial, as being indifferent, and beſt knowing to do that 


which is beſt for the expediting of Juſtice. 
Uiew denied where ir ought to be granted, is 
Error; granted where it ought not to be, Error or 


not; denied quia conſtat Cur. that the Husband died 
ſeiſed. 2 Lev. 117. e 


* 


11 * 

The Court will grant that the Jury ſhall view 
the Thing in Queſtion for them to try, if the Plain- 
tiff and Defendant will conſeat unto it, otherwiſe 
not: Mich, 1650. B. S. Nov. 15. But the Jury 


View denied where 
it ought to be granted, 
is Error. 


The Court will Inot 
grant a View ualeſs 
both Parties conſent. 


-_ 


muſt find without a View, according to the Light they have received 


from the Evidence, as their Conſciences ſhall direct them. 


The granting 


of Views is cauſe of Delay, which the Court will be no Cauſe of ex- 


cept the Parties freely conſent to it. 

FTFoꝛmerly there could not have been a View in a 
Perſonal Action, but upon withdrawing of a Juror 
after they were ſworn, and Conſent of the Parties 
by a Rule of Court for that Purpoſe. . But now by 
4 & 5 A, it is enacted, That in any Action to be 
brought in the Courts at Weſtminſter, it appeating to 
the Court, That it will be proper that the Jurors who 
are to try ſuch Iſſue ſhall have a View of the Places 


in Queſtion, the better to underſtand the Evidence 


Formerly there could 
not have been a View 
in a Perſonal Aion, 
until a Jury ſworn, and 
a Jaror withdrawn by 
Confenc * © 
But by the Statute oF 
4 t 5 Anne, For the 
Amendment of the Law, 
if the Court ſhall think 
ir proper that there 
be a View before 


Trial. 5 
upon 


6 $6 Ujew. "ip 8 

upon the Trial; in ſuch Caſes the teſpective Courts may order Special 
Writs of Diſtringas, or Habeas Corpora, to iſſue out to the Sheriff, com- 
manding him to have Six out of the firſt Twelve of the Jurors therein 
named, or ſome greater Number of them, at the Place in Queſtion, 
ſome convenient Time before the Trial; who then and there ſhall have 
the Matters in Queſtion ſhewn to them by the two Perſons named in the 
Writ of Diſtringas, to be appointed by the Court; and the ſaid Sheriff, 


or other Officer, who is toy 
upon the ſame Writ, the Vi 


Writ. 


No Evidence to be 
given to the Jury upon 
a View. 


How the View to be 
in Waſte. 


How in every Room. 


How it is where 
they had not the View 
of the Whole. 


te he ſaid Writ, is ſpecially to retur 
| K according to the Command in hs 


Note, Upon a View, the Thing in Queſtion is 
only to be-ſhewn to the Jury, but no Evidence to 
be given on either Side. | 

Il Waſte be aſſigned in ſeveral Corners of a Wood, 
the Jury is to have the View of every Corner; aliter 
where Waſte is aſſigned in the whole Wend. 1 Leon. 
259. 13. 1211 13 N a N | 
Ik Waſte be aſſigned in every Room Fan Houſe, 
the View of the Houſe generally is fufficenc; bid.” 
There in ſeveral Places Waſte is aſſigned, and 
the Jury had not the View of ſome of them, of that 
they may find no Waſte done. bid. 7 


Qi lalca amovenda. See Reſtitution. | 


A Vill, what. 


Vill and Pariſh all 


one ; yet there may be 
two Vills in one Pa- 
riſh. 


The Conſtable of 
one Vill cannot exe- 
cute his Office in ano- 
ther. 


T1 12 g 


. 


4 eſt ex pluribus manfionibas vicinata, &. collat 
ex pluribus vicinis. I Inſt. 115. b. . 
Uill and Pariſſi ſhall be intended all one. Cro. Fac. 
263. Wreys Caſe. Yet there may be two Vills in 
a Pariſh. hid. 1120. DELSA ova At: 
The Conſtable of one Vill cannot execute his 


Office in another Vill. 24 Car. B. R. For every 


Vill hath a Particular Conſtable or Officer, and a 
confined Power according to their ſeyeral Limits. 


There 


nA :.; :- 
There is an antient Book called Liber Villarum, 
and Pariſhes in England, viz. ſuch as were at the 


Exchequer. _ | 


wherein are contained the Names of all the Vills 


The Book called Li- 
ber Vilarum. 


Time of the making that Book ; but there are now many more than 
there were then. Paſch, 24 Car. B. R. This Book, 


I take it, is in the 


if * 


Appurtenant. 


See Eaſement. 


* 


Nity of Poſſefſion is where a Man bath a 
Right to two ſeveral Eſtates, and holds 


them together in his own Hands. 


Unity of Poſſeſſion extinguiſheth all ſuch Privi- 
leges that are not expreſly neceſſary ; but a Way to 
a Got, o Ware to a Mill, + ow are — 
preſly neceliary are not ext inguiſhed. Peers an 
Lacy. Trin. 7 W. 


A Tap of Eaſe may be extinguiſhed by Unity of 
Poſſeſſion ; but a Way of Neceſſity, or a Water- 
Ty cannot. Latch 154. See Cre. Fac. 170. 
Pt. 10. | | 
A Fence may be extinct by Unity, becauſe it is 
2 Neceſſity: For ab origine there were no Fences. 

in | 

A Rent, or a Way of Eaſe, may be extin& by 
Unity, becauſe they do not exiſt during the Unity, 
and therefore they are gone: But it is otherwiſe 
where the Thing doth exiſt, notwithſtanding the 
Unity, as a Water - Courſe, &c. Latch 153. 


[Po 2.] 8 E 
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Unity of Poſſeſſion, 
what. 


Unity of Poſſeſſion 
extinguiſhes all ſuch 
Privileges as are not 
abſolutely neceſſary ; 
but a Way to a Cloſe 
and a Warer-Mill, are 
expreſly neceſſary. 


What Ways may be 
extinguiſh'd by Unity, 
and what not. 


Fences may be ex- 
tin by Unity. 
And why ? 


What Things may 


be extin& by Unity, 
and what not. 


Anty 
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Ualey extinguiſhes 
Common Appendaat 
and Appurtenant. 1 


eiiien 24 

Where the Vendor 
ſhall have a Way, tho' 
not reſerved in his 
Grant. 


Where a Rent, Pro- 


firs or Common ſhall 
be extinct. 


Where Unity of Poſ. 
ſeſſion is a Diſcharge 


of the Payment j ve 


Tithes. 


No Unity of poſſeſ- 


ſion ſhall ſuſpend or 
extinguiſh Tithes. 


They do not iſſue 
our of Land. 

Unity. 

Releaſe. 


Where a Unity ſhall 
be a Diſcharge of 


Tithes, and where of 


the Payment of Tithes. 
21 P. 8. cap. 13. 
ſect. 21. 


cations that a Unity 
ſhall have to be a Diſ- 


charge of Tithes, by 


the 
31 R. 8. cap. 13. 


Atable Land: AS! 


Perſon, eee ſuch Suſpenſion. 


Unity of Poſſeſſion. 


' Unity of Poſſeſſion will extinguiſh Common Ap- 
pendant and 5 Co. Eliz 570. pl. 6. 
See Cro. Eliæ. 794. pl. qo! But dot Common for 

Caſe 651, 654. e 

Although a Gtant is made of Part 81 d Land 
through which the Party Vendor hath a Way, and 
doth not reſerve it in his Grant; yet the Party vend- 
ing ſhall have a Way becauſe of Neceſſity. Lutw, 
1489. 
here a Man hath as durable and as high an 
Eſtate, as well in the Land as in the Rents, Com- 
mon and Profits, iſſuing out of thoſe Lands, there 
the Rent, Common and Profit is extinQ. 4 Rep. 38. 4. 


97 1 


There U "x 3 of the Parſonage, and 
he tank ike in ho tech Nidde of the 

iſſolutionꝰ ed 15 is a Mitchasge of the 
Payment of Tithes. See 2 298, 299. 


No Unity ſhall extinct or Caſpend Tithes ; but 
notwithſtanding any Unity they remain in Eſe, ſo 
that they may be demiſed or granted to any Spiritual 


11 Rep, 
13. 6. 

Tithes are not iſſuing out of Lands, neither can 
Unity of Poſſeſſion extinguiſh them, neither are they 
extinguiſhed by a Releaſe of all Right to Land. 
1 Leon. Caſe 336. 

A Perpetual Unity till the Diſſolution ſhall be a 
Diſcharge of the Payment of Tithes, by the Statute 
of 31 27.8. cap. 13. Seck. 21. Thid: 14. b. Note, It 
is not ſaid in the Statute, ſhall be diſcharged of 


lithes, bur of. the Payment of. > ithes. Ses that Sta- 
tute. 


The ſeveral Qualifi- 


11 Rep., 14. 6. 
1. Such Voiry muſl have been j»ſta, Hera, 44%. 
lis, and perpetua: It muſt have been jaa, claimed 
by good and lawful Title, and not by Biſſeiſin. 

2. Æaquulis, viz, There muſt have been a Fee- 


ſimple, both in the Lands and the Tithes. 


3. It muſt have been /bera, free from the Pay- 
ment of any Tithes in any Manner. 


4. It muſt have been perpetua, Time out of Mind, 


that ſuch Religious Houſes were endowed, and ſuch 


Religious Perſons had in their Hands both the Land 


| 1 494 "ors 


.and n before the per of Man.  Goaalp), 


* 
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(Acceptance. 
0 Condition. | 
C Leale, &c. 


"Dme Things are ablotutely void, and ſome are 


voldable; which lee in the ſeveral Paragraphs 
following. 


A Thing is void which is done againſt Law at 
the very Time of the doing of ir, and ſuch. a Thing 
done ſhall bind no Perſon ; but a Thing which is 
only voidable, and not abſolutely void, is a Thing 
which he that did it, ought not to have done, yet 
when it is done, he that did it cannot avoid it, but 
it may by ſome Act in Law be made void by his 
Heir, @*c. 21 Car. B. R. 

Jf a Judge of an Inferior Court takes not the 
Oaths according to the Statute, all the Procecdings 
adjudged void in Error thereon. 2 Lev. 184. contra. 
aem 243. ne l ni: 5 
here a Grant is void at the Commencement, 
no Act afterwards can make it good. Daliſ. 64. 
pl. 25. 5 2 1 
; d Leaſe for Life, which is only voidable, muſt 
be made void by Re-entry, it being a Freehold con- 
veyed by Livery : But where a Leaſe for Years is 
abſolutely void, there needs no Re- entry; but if 


o 


the Leſſee will not avoid the Poſſeſſion, 'the Leſſor 
may bring his Ejectment to try the Title without 
any Entry; bur in the former Caſe he cannot. 3 Rer. 
65 „ 4. ; my | 


Void and Voidable;- 


whar, 


A Thing done a- 
gainſt Law is void; 
but a Thing which he 
who did it, ought not 
to have done, is only 
voidable. 


If the Judge of an 
Inferior Court take not 
the Oaths, all the Pre- 
ceedings are void. + 


A void Grant can 


never be made good. 


A void Leaſe is of it 
ſelf void; but ai; veid- 


able Leaſe muſt be 
made void by Reren- 


e 


Uher: 


660 Uoid and Uoidavle. 


here a Leaſe is voidable, Acceptance of the 

e Rent will make it good: But where it is void, no 

good. — or other Act can make it good. 3 Rep, 
3 64. 


1 *ayere a Deed is a voidable Deed at the Time 
muſt be welded by of Pleading, as if the Seal is broke, or if it be de- 
Pleading. livered by Dureſs, &*c. the Obligor muſt not plead 

Ne eft fadum : Becauſe when the. Action was 
brought it was his Deed, and muſt be avoided by Special Pleading. 
5 Rep. 119. 4. | ; N 1 


\ 


; So alſo in Caſe of an Act of Parliament, which 
M.A Mg ſays, That a Bond or other Deed ſhall be void ; yer 
the Law hath ordered it to be made void by Plead- 

ing. 5 Rep. 119. 
Non of Foam maybe Theta Bond was ance a Deed, and before Ac- 
Blons ae made. tion brought it was yazed, or Alterations made in 


it, the Defendant may plead Non eſt Factum. 5 Rep. 


4 


* 2 * — * 


119. 6. | 


7 
— — Cee 
| 


Voucher. 


Sec Recovery. 


cher, in the Cnderſtanding of Law, is 
Voucher, what. | 1 the Tenant calls another into the 
| Court, who is bound to him to Ularran- 
3 | ty, -and is either to defend the Right 
againlt the Defendant, oz to yield him other Lands, &c. in Uatue ; 
and it extends to Lands o2 Tenements of Freehold oz Inheritance, 
and not to any Chattel, real, N 15 Þe that voucheth 
is called the 'Uoucher, (vocans) and he that is vauched, is called 
Houchee ; (warrantatus) The P2orcels whereby the Gouchee ts called, 
ts a Summoneas ad warrantizandum, &c. A Recovery with a ſingle 
Qoucher is, when there is but one Woucher; and with a double C91: 
cher is, when the Uouehee voucheth over. And fo of a tceble Gou⸗ 
cher. There is alſo a W Goucher, when the Tenant being im- 
pleaded within a particular Juris dition, as in London, oz the like. 
voucheth one to TUarranty, and pzays, That he may be ſummoned 
in ſome other County, out of the Jurisdicion of that Court; which 
might aptly be called, a Goucher of a Fozeigner, de forinſecis vocaris 
ad warrantizandum, Co, Litt. 101. b. 


3 There 


* 

Uoucher. 661 
There ſhall not be any Counter - plea, but where 

it is thereby proved, That he who is vouched, had , * * 

not ſuch an Eſtate whereof he could make a Feoff- 1 

ment. Cy. Eliz. 689. pl. 25. 

Jf the Tenant will vouch to Warranty a dea 


* 


Where the Tenant 
Man, or one where there is no ſuch Perſon, the De- N 
mandaat may be received to ſay, That he is dead, the Demendant may a: 
or that there is no ſuch Perſon. ver againſt it. 

14 Ed. 4. cap. 18. 


AA 


Cuſtom. 
Alage, = ? Inhabitants. 


Ules, 


[Baron and Feme. | Fine. | 
| Conſideration, | |Leale, Zeſfoz, Tel⸗ 
See « Conveyance. ” a 
{ Deeds, | | P2oviſo, 
 [Expolition, | [Recovery, 


1 YSes of Land began after the Cuſtom of = 
P2operty began amongſt Men; as where Vſes, what. 
one ſeiſed in Fee of Land tnfeoffed ano- 
ther without any Conſideration, but only | 
meaning that another ſhould be ſeiſed to his Uſe, and that he would 
take the Profits of the Land, and that the Feoffee ſhould have the 
| Freehold and Poſſeſſion thereof to the ſame UCIſe. Now after thts, 
upon good Conſideration, and to avotd divers | 
Miſchtefs, came the Statute of 27 H. 8. cap. 10. 25 N. 8. cap. ro. 
of Uſes, which united the Uſe and Poſſeſſion roge- 
ther: So that whoſoever hath the Uſe of the Land hath the Poſſel- 
lion of it, accoz ding to the Uſe that he hath, by Uirtue of that Sta- 
tute. See a large Expolition of that Statute in Breat'ssCaſe, 2 Leon. 


Caſe 25. 


= 8 E There 
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What were the In- 


ventors ot Uſes. 


What Lands may be 
convey'd to Uſes. 


And what not. 


What the Statute 
gives to Ceſtay que Uſe. 


27 Y. 8, cap. 10. 


it to Ceſtey 


-que Uſe, lo that nothing 


_ | 
Uſes. 
There were cwo Inventors of Uſes, Fear and 
Fraud; Fear in the Time of Trouble and Civil 
War, for —_ of their Inheritances from Forfei.: 
ture; and Fraud in Time of Peace to defeat Debts, 
Wards, Eſcheats, c. Jones, 127. 5 
All Lands of Inheritances local, as Rents in eſſe, 
Liberties, Franchiſes viſible ot local, may be con. 
veyed by Way of Uſe. hid. 6 
But Inheritances perſonal, as Annuities, Ge. 

which have no Relation to Lands, or local Heredi. 
taments, cannot be conveyed by Way of Uſe. Did. 

The Stature of 27 H. 8. cap. 10. hath two 


Branches, the firſt gives the Poſſeſſion to Ceſtny que 


Uſe, in ſuch Manner as he hath the Uſe : The ſecond 
takes away all the Right of the Feoffees, and gives 
at all remains to the Feoffees, and 


Ceſtuy que Uſe hath an actual Poſſeſſion without any Entry. 1 Leon. 
Caſe 245. fol. 258. and in fol. 260. They are only for a Pipe to conyey 
the Lands to others. 


Ce Uſe may 
3 Aſſize or 
Treſpaſs before Entry. 


In Contingency. ; 


Lands, Tenements, 
or Hereditaments, ſhall 
be proved by ſome 
Writing ſigned by the 
Party, who is by Law, 
or laſt Will enabled to 
declare ſuch Truſt, or 
elſe void. 

29 Car, 2. cap. 3. 
ſec. 7. 

4 & 5 Innz. 


A Declaration of 
what Uſes, Truſts, or 
Canfidences, of any 
Fines or Recoveries by 
Deed made or to be 
made, ſhall be good. 


Ceſtuy que Uſe is immediately and actually ſeiſed, and 
in Poſſedlon of the Land, ſo as he may bring an Aſſiſe 
or Treſpaſs before Entry againſt any Stranger who 
enters without a Title; and this by the 27 H. 8. of 
Uſes. Cro. Eliz. 46. 


There ace two Manner of Uſes : 
In eſſe , and in 


Reverſion. 
Remainder. 


Which by Poſſibility may happen in Poſ- 
I2I. 6. 


By a Clauſe in the Statute of Frauds and Perju- 


ries, 29 Car. 2. cap. 3. Sed. 7. it is enacted, That 


all Declarations or Creations of Truſts or Confidences 
of any Lands, Tenements, or Hereditaments, ſhall 
be manifeſted and proved by ſome Writing, ſigned 
by the Party, who is by Law enabled to declare ſuch 
Truſt, or by his laſt Will, or elſe be utterly void: 
Then comes the Statute of 4 & 5 Anne, For the 
Amendment of "the Law; whereby it is enacted, 
That all Declatations, or Creations of Uſes , 


Truſts or Confidences of any Fines or Com- 


mon . Recoveries of any Lands, Tenements or 
Hereditaments, manifeſted or proved, or which 
hereafter thall be manifeſted or proved by any 


Deed already made, or hereafter to be made, by the Party who is ena- 
bled by Law to declare ſuch Uſes or Truſts, after the levying or ſuffer- 


3 


ing 


ſeſſion, Reverſion, or Remainder. 1 Rep. 


0 | 
Uſes. 6 
ing of any fuch Fines or Recoveries, are, aud ſhall be good and effec- 
= in the Law, as if the Act of Frauds and Perjuries had not been 
e. b | A s 1 : | z 
"The Original of Uſes was the Statute of Man- The Original of Uſes. 
main. which cramp'd the Clergy ſo much, that they 
were forced to take Shelter under the Laity, and made Uſe of theiti 
(whom they were then ſure of) to purchaſe Lands in Truſt for them, and 
to their Uſe. Afterwards the Wars between Tork and Lancaſter coming 
on, Truſts increaſed more than ever; and although the Common Law © 
could take no Conuſance of them, yet there were always until Henry the 
VIII's Reign, Clergymen, Chancellors, who were ready upon all Occa- 
ſions to decree the Performance of the Truſt and Uſe. Z7ill. 9 W. z. 


B. R. 
An Uſe can be raiſed but two ſeveral Ways. How many Ways to 
Either ; raiſe an Uſe. 


1. By Tranſmutation of the Eſtate, viz. by departing with the 
' Poſſeſſion. 1 Plow. 301. Or, 
2. Without Tranſmutation of the Eſtate, viz. to keep the Land in 
his Hands without departing with it, and to make the Poſſeſ- 
fion to be to the Uſe of another. x Plow. 301. b. &c, 


Thoſe that are by Tranſmutation of the Eſtate, are 


Feoffment. 6 
v1) Fine. 
Recovery, &c. 


Thoſe that ariſe without Tranſmutation, are but two ways, eithet 


1. By Bargain and Sale intolled: Or, 
2. By Covenant to ſtand ſeiſed to Ules. 


There muſt be a Conſideration to raiſe thoſe Uſes „ There muſt be 4 
that riſe by Bargain and Sale, and Covenant to ſtand Ufestderstion to raiſe 
ſeiſed; as Conſideration of Money in a Deed of Bar- 
gain and Sale inrolled (for without Inrollment the Uſe will not in this 
Caſe ariſe) and in Caſe of a Covenant to ſtand ſeiſed to Uſes, natural 
Love and Affection which is for Advancement of the Blood, and Mar- 
riage which is for the joining of it, are the only Conſiderations; but 
where therc is a Tranſmutation of the Poſſeſſion, there needs not thoſe 
Confiderations, becauſe thoſe Conveyances are more ſolemnly executed 
than the others are. See Carter's Rep, 137, 138, 139, 140. See 2 
Lev. 9, 54, 75, 223, 225. 3 Lev. 306, 370. 

A Uſe and a Truſt were all one at the Common , ug and Trug 

| Law, and did both reſt in Privity, but are now di- were all . at the 
ſtinguiſhed by rhe Statute of 27 H. 8. Which doth Common Law. 
direct the Operation of Uſes, but leaves Truſts as 
they were. Mich. 23 Car. B. R. 
TAhat ſhall be an Uſe executed, and not a Truſt, What ſha'l be an Uſe 


1 Lat. 814, 823. See 1 Lev. 30, 55, 235. ex cui ed. 
The 
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Limitation of an Uſe 
at Common, Law was 
only a Matter of E- 
quity. 


& 


Ales. 


The Limitation of an Uſe was at the Common 
Law but a Matter in Equity, and the Party con- 
cerned was only relievable upon it in Chancery: 
Mich. 22 Car. B. R. But ſince the Statute it is other- 


wiſe; for now the Law takes Notice of them, and veſts the Uſe in Poſ- 


ſeſſion. 


Feoffinents to Uſes 


are not to be interpre- 
ted as Wills. 


ro 


An Uſe by way of 


Covenant or Feoffment 
is all one. 


Feoffments to Uſes have the ſame Acception as 
Deeds at the Common Law have, and are not to be 
interpreted as Wills are; Mich. 23 Car. B. R. Which 
have a more equitable Conſtruction. | 

It is all one whether an Uſe be raiſed by way of 
Covenant, or by way of Feoffment: Mich. 24 Car. 
B. R. So that there be a good Conſideration for the 


raiſing of it ; for a Thing may be well done divers Ways in many 


Caſes. 


The two main Pil- 
lars of Uſes. 


The Lands of Ceſtay 
que Truſt are liable to 
Executions. 


Paivity of Eſtate, and Confidence in the Party, 
are the two great Pillars by which Uſes are ſuppor- 
ted: Paſch. 1650. B. S. 18 Maii. For without theſe 
Uſes would ſoon fall to the Ground. | 

The Lands of Ceſtay que Truſt ſhall be liable to 
Executions, in the fame Manner as if he himſelf had 
been ſeiſed, freed from all Incumbrances made by 


the Truſtee; and if the Ceſtuy que Truſt dies, and 


leaves Lands in Fee to diſcend to his Heir, that ſhall be Aſſets per diſcent, 
in the ſame Manner as if it had come to him in Poſſeſſion, and liable to 


Bonds, Gc. 


How Lands are to 
paſs in Poſſeſſion by 
Eſtate executed. 


There muſt be a 


Donor and a Donee in 
Uſes. 


The Donee muſt be 
a Perſon in efſe. 


A Limitation to 
Children procreatis, the 
carer _ born, 
and not the nats 
| ſhall take. 72 


A Covenant to ſtand 
ſeiſed. 


How Uſes are go- 
verned and directed. 


1 


here Lands are to paſs in Poſſeſſion by Eſtate 
executed, two Things are requiſite, one the Grant 
of the Land, the other the Livery thereupon ; for 
by the bare Grant without Livery, it doth not pals 
by the Way of making an Eſtate. - Poph. 49. 

This is a Rule to be obſerved in Uſes, There 
muſt be a Donor and a Donee to take at the Time 
that is limited: Alſo if a Gift be made to 4. and his 
firſt Son; if he hath no Son then, his after-born 
Son ſhall not rake. Cyo. Eliz. 334. 

It is againſt the Law, that one not in eſſe ſhould 
take by an Uſe limited in Poſſeſſion. Mia. 

The Uſes of a Fine were to B. for Life, and after 
to the Children of C. procreatis e C. had at the making 
of the Deed two Sons, and afterwards two Daugh- 
ters: Reſolved, That only the Sons who were in 
eſſe, and not the Daughters, ſhould take. Cyo. Eliz. 
334. Pl. I. ; 

3 Cobenant to ſtand ſeiſed always operate by 
Way of raiſing of an Ule, and never to have an Ac- 
tion of Covenant upon. 2 Lev. 7. 

Uſes limited by any Conveyance are governed 

and directed according to the Rules of the Common 


Law. 3 Leon. Caſe 49. 
A Fine 


Uſes: 


A Fine lar Grant & Render,” cannot be (without a 
Writing) averred to be to any other Uſes than are 
maitioneG'in the Fine. 2 Rep. 75. b. 76. 4. 
All the Uſes that the Covenantor parts 1 not wal, 
remain to Kimfelf, 3 Lev. 76. 
An Uſe i is eonſttued as firoutably: as may be, to 
comply with the Intention of the Party. 1 Mod 98. 
Intention is che Foundation of Uſes,” but ought 
to have theſe following Qualifications. Lutw. 700. 


1 f, Manikeſt out of the Words of the Deed. 

e 24h, Agreeable to the Rules of Law. Latw. 790 
30% Colleſted and taken from the intite Deed. (7 

4 bly, To be according to Entry. 2 Lev. 18. 


Ru Pan covenants, in Confideration of Merrie 
to make an'Eftate to certain Perſons ro ſuch Ules ; 
no Uſe is raiſed by ſuch Covenant, unleſs the Eſtate 
be made accordingly. * Dali. 112. 

A Devile may be to an Uſe, and may be fo execu- 
ted. Latw. 823. 

A Pan makes a Feoffment to the Uſe of himſelf 
for Life, and after his Death, that they in the Feoff: 
ment ſhall ſtand ſeiſed for the: Raiſing of one hundred 
Pounds; and after the Raiſing of it, that then they 


ö What Uſes, ma be 
averred upon xy +, Fig 
ſur Grant, & Rende 


All the Uſes the, Co- 
venantor parts not ith, 
remain in him. | 


1 


14 


An Uſe is cuntteüed 
favourably. 


.. Intention is the Foun- 
dation of Uſes. 


What are the Quali- 
fications that they muſt 
have. | 


A Covenant to make 
an Eſtate; no Uſe is 
raiſed till the Eftaie 
made. 


A Deviſe may be to 
an Uſe. 


Where .. an Agree. 
ment to make an Eſtate 
will raiſe an Uſe. 


ſhould make an Eſtate to his Wise, and the Heirs of her Body: Alcho' 
no Eſtate was ever made by the Feoffees to the Wife, and the Heirs of 
her Body, yet the Uſe was raiſed preſently to them by the 1 That 


the Feoffees ſhould make an Eſtate to them, &c.. 
2 Feoffment is made without any Conſi deration, 
and it is not ſaid to whoſe Uſe; it ſhall be to the 
Uſe of the Feoffor, if it doth not ſay to the Feoflee 
and his Heirs; to the only Uſe and Behoof of the 
Feoffee, his Heirs and Aſſigns for ever; and to and 
for no orher Uſe, Intent or Purpoſe whatſoever. 
Latiw. 823. So of a Fine or Recovery without any 
Declaration of Uſes. See Paliſ. 112. " Downham's 
Caſe, 9 Rep. 11. b. Vaugh. 43. : 
A Bargain and Sale for Money by Deed inrolled 
to one in Fee, Habendum to the Bargainor in Fee, to 
the Uſe of the Bargainor for Lite, Tail, or in Fee, 
or to the Uſe of another" this itation of the 
Uſes is void, and it ſhall be to the 


Daliſ. 88. pl. 3 


A Feoffment with- 
out Conſideration, and 
ſays not to whoſe Uſe, 
it ſhall] be to the Uſe of 
the Feoffor. 


How it ſhould be. 


A Bargain and Sale 
by Deed inrolled, can- 
not be to the Uſe of 
any but the Bargainor, 


ſe of the Bargainor in Fee : Be- 


cauſe the Conſideration and Sale implies the Uſe to be in him only. Bey. 


Rep. 61, 62. end it can be to no other. 1 1 Leon. 148. 
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1 


A Father 


666 


A Father cannot co- 


ſhall Rand ſeiſed. 


Where a Bargain and 
Sale, Recovery and 
Fine, make but one 
Conveyance. 


kance. 


Indentures may di- 
rect the Uſes of a ſub- 
ſequent Recovery. 


What are ſufficient 
Conſiderations to raiſe 
Uſes vpon Covenants 
to ſtand ſeiſed. 


Wife, Son, Couſin, 


are ſuffictear Confide- 
rations. 


The Difference where 
an Uſe is to ariſe by 
an Eſtate executed, as 
by Feoffinent, Cc. and 
where by Covenant to 


ſtand ſeiſed. 


yet adjudged, That the Uſe ariſes, it being declared b 


venant that his Son 


Ulis. 

A Father (who hath the Inheritance) cannot co- 
venant that his Son ſhall ſtand ſeiſed, but only that 
he himſelf who hath the Inheritance ſhall ſtand ſeiſed. 
3 Lev. 3056. | y and! 3. offe 5 

A Bargain and Sale, Recovery and Fine, although 
made and ſuffered at ſeveral Times, yer being by 
the Agreement of all Parties, make but one Aſſu- 
2 Rep. 5 5. 4. —— l e 
Indentures may direct the Uſes of a ſubſequent 
Recovery. 2 Rep. 71. b. 


The Affection of the Covenantor that his Lands 
ſnould remain in his Name and Blood, and the Fra- 
ternal Love that be bears to his Brothers, and for 
the Proviſion of his Heirs Males of his Body, are 
ſufficient Cauſes to raiſe the Uſes in the Land. 1 Pho. 
309. _ 2 F 

Tf a Man covenants to ſtand ſeiſed to the Uſe of 
his Wife, Son or Couſin, this will raiſe an Ule with- 
out expreſs Words of Conſideration ; becauſe a ſuffi- 
cient Conſideration appears. 7 Rep. 40. b. II Rep, 
23. 5. 25. 4. | 

A Man in Conſideration of a Marriage to be had, 
and of Money received, covenants to execute an 
Eſtate in the Manor of, &c. to the Man and Woman 
in Tail, the Eſtate is executed by Feoflment, Fine 
and Recovery, the Marriage never took Effect: Bur 
Eſtate execu- 


ted, which needs no Conſideration; but if it had been by Covenant to 
ſtand ſeiſed, it would not have been ſans Marriage. 


A Fine levied to the 
Uſe of one not in Ef, 
yet held good. 


A Pan levies a Fine to the Uſe of himſelf, and 
of ſuch Wife as he ſhall marry, he marries and dies: 
And the Queſtion was, Whether this Limitation of 


Uſe were void, for want of Eſſence at the Time of the Limitation : Bur 
adjudged, That it was not, by all the Juſtices but Dyer. Moore, 


Caſe 240. 


Covenant in Conſi- 
deration of One-hun- 
dred Pounds, to ſtand 
ſciſed to the Uſe of a 
Son. 

How Uſes muſt be 
raiſed. 


A Man covenants with his Son in Conſidcration 
of One hundred Pounds, to ſtand ſeiſed ro the Uſe 
of his Son and his Heirs, nothing paſſes, unleſs the 
Deed be intolled 11 Rep. 25. 4. See Poſtea in this Title. 

An Uſe cannot be raiſed upon a Covenant, or by 
Proviſo, or by Bargain and Sale upon, a General 
Conſideration; for if a Man by Deed inrolled, bar- 


gains and ſells for divers good Cofiderations, it is void; for it appears 
not that the Bargainor had quid pro quo. 1 Rep. 176. 4. 


The King cannot 
ſtand ſeiſed to an Uſe, 
neither can a Corpora- 
tion. 

n 


The King cannot be ſeiſed to an Uſe. Cro. Fac. 
50. pl. 22. Neither can a Corporation. 


A Covenant 


Uſes; 


A Covenant upon a Marriage to levy a Fine to 
Uſes, and no Fine was levied, no Uſe ſhall ariſe. 
3 Lev. 306, 307. 


Upon a Marriage Agreement there was a Cove- 
| nant to ſtand ſeiſed to the Uſe of himſelf in Fee un- 
til Marriage; and after Marriage then to himſelf and 
Wife, and the Heirs of their Bodies, &. But before 
Marriage he makes a Leaſe for Years: And whether 
this Leaſe ſhould bar or deſtroy the Contingent Uſe 
was the Queſtion. Poph. The Statute execures only 
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A Covenant upon . 
arriage to levy a Fine 


to Uſes; no Fine le- 
vied, no Uſes ſhall a- 


riſe. 


After the executing 


of a Marriage - Sertle- 
ment, and before Mar» 
riage, a Leaſe for Years 
is made, this ſhall bind 
the Wife, 


Uſes in Eſſe, not Contingent Uſes, till they happen in Eſſe; then chis 
Uſe was merely void till Marriage, for there was not any new Eſtate in 
him: And held, That the Leaſe was good. Cro. Eliz. 764. pl. 3. and 


854. pl. 17. ä 
Covenants between Mother and Son ſor compo- 
ſing of Differences; and at the End of the Deed he 
covenants, That if he dies without Iſſue, he doth 
give and grant to his Mother and her Heirs. Ihe 


Where a Uſe is well 
raiſed by the Intent of 
the Parties. 


Uſe is well raiſed by this Covenant, it being the Intent of the Parties] 


2 Lev. 225, to 227. 


To the Uſe of himſelf for Life, and afterwards 


to the Uſe of his Wife, until a Son, or one of the 
Body of his Wife ſhall attain to twenty-one Years, 
the Baron dies without Iſſue : Adjudg'd, That the 
Wife ſhall have it for her Life. Moore, Caſe 56. 


An Agreement to convey to a Son will not raiſe 
an Ule. 1 Lev. 55. 


Conſideration of natural Affection, and twenty 
Pounds, will raiſe an Uſe ro a Son; but Conſidera- 
tion of twenty Pounds only to a Son, will not raiſe 
an Uſe without Inrolment. 1 Lev. 56. 


A Bargain and Sale withour Money, ſhall ope- 
rate as a Covenant to ſtand ſeiſed. Note, It was in 
Conſideration of natural Affection. 2 Lev. 10. 


A Covenant co ſtand ſeiſed, with Power ro make 
Leaſes ; he makes a Leaſe rendering Rent, and dies, 
he in Remainder for Life brings Debt for the Rent, 
and it doth not lie: Becauſe the Power being gene- 
ral to make Leaſes, and not ſaying upon any parti- 
cular Conſideration, nor to any particular Perſon, 
no. Uſe can ariſe our of the Covenant to ſtand ſeiſed, 
as in Caſe of a Feoftment or Fine, and therefore 
t Lev. 30. See Mildmay's Calc, 1 Coke. 


To the Uſe of his 
Wife until a Soa to be 
bora, ſhould come to 
T wenty-one, they have 
no Son, ſhe ſhall have 
it for her Life. 


An Agreement to 
convey to a Son, will 
not raiſe an Uſe. 

Conſideration of na- 
tural Affection, and 
twenty Pounds, will 
raiſe an Uſe to a Son; 
but a Confideration of 
twenty Pounds only 
will not, without In- 
rollment. 


A Bargain and Sale 
withour Money, ſhall 
operate as a Covenant 


co ſtand ſeiſed. 


He who hath 2 
Power to make Leafcs 
in a Covenant to ſtand 
ſeiſed makes a Leaſe, it 
is void, 


The Reaſon why, 


the Leaſe is void. 


There 


Ules. 
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There may be a fu- 
ture ſprioging Uſe, 
withour a precedent 
Eſtate to ſupport it. 


There may be a future: ſpringing Uſe, without a 
precedent Eſtate to ſupport it: As a Man covenants 
after his Death to ſtand ſeiſed to the Uſe of F. s. 
his Kinſman, and his Heirs, there being no Tranſ. 
mutation of Poſſeſſion, the Eſtate remains in him in 
the mean Time. 2 Lev. 77. le} Lack 

A future Uſe may well riſe upon the Non · petfot- 
mance of a Condition. i 


Feoffment to che Uſe of 4. for Life, Remainder 
to B. ſor Liſe, 4. refuſes, B. ſhall take preſently: 
Covenant to ſtand ſei-· Becauſe here is a Tranſmutation of the Eſtate upon 
_ the Livery.; But if it had been by Way of Cove- 
venant to ſtand ſeiſed for Life, B. could not take till after the Death of 
A. but it ſhould remain in the Covenantor ; becauſe he had nor parted 
with the Poſſeſſion, and therefore ſhall have the Uſe during the Life of 
A. 2 Lev. 77, See the Rector of Chidington's Cale, 1 Cote. 


May riſe upon the 
not Performance of a 
Condition. 


The Difference be- 
tween a Tranſmutation 
of the Eſtate, and a 


In what Caſes are 
Parol Averments of U- 
ſes, and what not. 


Baron and Feme levy 


a Fine of the Feme's' 


Lind, and the Baron 
only declares the Uſes, 
it ſhall bind the Feme 
if her Diſſent doth not 
appear. * 


Where they levy a 
Fine of the Wife's 
Lands, and one de- 
clares the Uſes by one 
Deed, and, the other by 
another, or neither. of 
them declares the Uſes, 
it ſhall be ro the Uſe 
of the Wife only, 


The Eſtate ſhall paſs, 
and the Uſe ſhall ariſe 

according to the Inten- 
tion of the Parties. 


Where by Tranſmu- 
tation of Eſtate no Uſe 
ſhall ariſe. 


Nor upon a doubtful 
Conveyance. 


To the Uſe of ſuch 
Perſon, and for ſuch 
Eſtate as he ſhould ap- 
point by his Will. Ic 
veſts in the Feoffor. 


Mn + * LIC 


In what Caſes there may be Parol Averment of 
Uſes, and in what not. See 2 Rep. 77. b. 


Baron and Feme levy a Fine of the Feme's Land, 
and the Baron ſolely declares the Uſes; this Decla- 
ration ſhall bind the Feme, if her Diſſent doth not 
appear : Becauſe when ſhe joined with her Husband 
in the Fine, it ſhall be intended, if the - Contrary 
doth not appear, that ſhe joined with him alſo in the 
Agreement in the Declaration of the Uſes of the 
Fine. | 5111. 

But when Baron and Feme levy a Fine of the 
Wife's Lands, and the Baron declares the Uſes by 
one Deed, and the Wife by another, or elſe that 
neither of them declare any Uſes (which are ſuffi- 
cient in Law) there the Law. doth immediately reveſt 
the Uſe in the Feme ſolely. 2 Rep. 57, 58. 


Ik che Meaning of the Party doth appear, that 
he intended to paſs his Eſtate by way of Raiſing of 
an Uſe, there the Words, Give, Grant, &c. {hall 
inure as a Covenant to ſtand ſeiſed: Bur where it 
doth not-appear, that he intended to paſs it by way 
of Ule, but by Conveyance at the Common Law 
by way of Tranſmutation of Eſtate, there no Uſe 
is raiſed. Allo where a Man takes a doubtful 
Conveyance, it ſhall be intended a Conveyance at 
the Common Law. March 50, 51. pl. 78. 

A Feoffment ro the Uſe of ſuch Perſon and Per- 
{ons, and for ſuch Eſtae and Eſtates, as he ſhould 
appoint by his Will. The Uſe veſts in the Feoffor, 
and he is ſeiſed of a qualified Fee, until he hath 
made the Declaration of the Uſes. 6 Rep. 17, 18. 


I (Chen 


Then a Man makes a Feoſſment to the Uſe: of A Feoffnent to the 
his Will, be bath the Uſe in the mean Time. 6 Rep. bach th) in. be 
17. b. 18. i. hh i 414 6 , 21 15 mean Time. $428 
It the Feoffor by Will limits the Eſtate actording „ Where che Eflare 
to his Power, the Ettate rakes Effect by. the Feoff 13 r. 
ment, and the Uſe is directed by the Will. 8 Rep, 18. by the Win. 

A Man makes a Feotiment to the Uſe of himſelf, A Limitation to a 
and A. his Wife, that ſhould be after Marriage, and Wife, that ſhell be held 
the Heirs. of their Bodies: He marries 4, and whe- 3... 
ther ſhe ſhould take by the Limitation of this Uſe, was the Queſtion : 
And objected, That Uſes in futuro would not ariſe out of ſuch future 
Acts; for if ic ſhould be io, an Uſe would ariſe out of an Uſe. Bur 
the Court held, That by the Marriage the new Uſe will ariſe and veſt, 
if there hath not been any Act in the mean Time to deſtroy it. Cys. 
Elix. 439. pl. 54. 

A cannot at the Common Law give his A Man cannot at the 
Wife an Eſtate by Deed, but he may covenant to Res Lig. give 40 
ſtand feiſed to het Uſe, and an Uſe will well riſe to by » Covenant to ſtand 
her: Alſo he may give her an Eſtate by his Will. Ceifed. he may. 

A. ſeiſed in Fee, levied a Fine to the Uſe of How it is where an 
bimfelf, and ſuch Wife as he ſhould marry ; for their Us is limited to one 
Lives, Remainder in Tail. It was argued, That E r g 
the Wife here took nothing by this Limitation, becauſe ſhe was not ca- 
pable at the Time of the Limitation: But if it had been to himſelf 
until he took a Wife, and then to the Uſe of himſelf and Wife, it had 
been good. 2 Leon. Gaſe 28g. 5 FU 

By the Statute: of Fraud and Perjuries, 29 Car. 2. All Declarations or 
cap. 3. it is enacted, That all Declarations or Crea- n. 
= + Truſts — 1 - any Lands, &c. ting. 4 | 

al maniſe aud proved ſome Writing, | | 
ſigned by the Party vob by Ley enabled ro > b ee 
clare ſuch Truſt, or by his Will in writing, otherwiſe to be void. 
See an Explanat ion and Alteration of this Statute 0 
by the 4 & 5 Anne, in the firſt Paragraph. 4815 Anne. 

There is alſo this Proviſo, That Where any Con- Were 2 Tf auiſgs 
veyance ſhall be made of any Lands, Ge. by which by Implication or Con- 
a Iruſt muſt ariſe by Implication or Conſtruction of py of Law, how 
Law, or to be transferred-or extinguiſhed by Act or 
Operation of Law: Then ſuch Truft ſhall be of the like Force, as it 
ſhould have been, if this Act, viz. the Act of 


Frauds, &c. 29 Car. 2. cap. 3. had not been made. 29 Car, 2. cap, 3. 
ow to plead a Grant of a Reverſion by the Sta- How to plcad « Grant 
| I 5 of a Revci ſi „ by th 
tute of Uſes. Lutw. 273 | 2 3 


An Uſe will not, upon a Covenant to ſtand ſeiſed, Ia whar Cate an Uſe 
ariſe to make good a Leaſe agreed in ſuch Deed ro gg =. 8 ro 
be made, unleſs it be to ſome of the Blood to be good ET eye 
named in the Proviſo. 1 Rep. 175. Milamay's 


Caſe 
[ Pol. 2. 8 H Where 


© 


670 1 Uſes. 
What « Contingency here it" is uncertain whether an Uſe or Eſtate 
is. limited 12 futuro, will ever veſt in Eſtate or Intereſt, 


or no; there the Uſe or Eſtate is ſaid to be in Contingency: Becauſe 
upon a future Contingent, this aa 4 or not velt, Ka the Con- 
tingency ha 10 Rep. 88 . 

l r "Where Uſes are-in Contingeney 04 Poibiliry, 
K. funk el they may, by mutual Aſſent of the Parties, be re- 
revok d. . vok'd and determin'd ; fox as they may be raiſed by 

Indenture, ſo by a Proviſo or Limitation annex'd to 
them in the lndenture, they * NO OT en r = their 


Eſſence. 10 Rep. 87. 4. s | as | 
Six Things to be ob · "Theſe t . Things 4. pry be oblered i in | the Re- 


ſerved in the Revoca- | 
tion of Uſes. vocation of Uſes 3+ v6 


1 That the Party terokibg is ſeiſed dei inFee, withour Entry 
or Claim. 

2. That he may'revoke Part at one Time, and Part at another 

Hine A. 

3. That if he wake 4 Foolinenr in Fee, or levy A Fine, Ge. of 
any Part, this extinguiſherh the Power pro N bur if of the Whole, 
all the Power is extinQ. 

4. That if he that bath tuch Power, hath no preſene lacereſt in 
the >" nor ſhall have any Thing by the Ceaſer of: the Eſtate, then 
this Feoffment or Fine of the Land is no Extinguiſhment of his 
Power; becauſe it is meerly collateral to the Land. 

5. That by the ſame Conveyance by which the old Uſes are re- 
voked, new may be created where the former ceaſe ipſo facto, without 
Entry or Claim. 

6. That theſe Revocations' are favourably interpreted, becauſe 
Mens Inheritances depend thereon. Co. Lis. 2 37. a. 


An Uſe ge be An Uſe cannot be raiſed out of a Power, or out 
OT POET of an Uſe. - 1 Los. 148. 


Where an Eftate af- Ik one covenants that he will purchaſe Lands 
ter purchaſed, ſhall go before Michaelmas, and will levy a Fine before Eſter, 


— ” * which ſhall be co ſuch Uſes; and he levies a Fine, 


chaſe, but doth not limit any Uſes, it ſhall be according to 
Ny Covenant before the Purchaſe. Cro. Elix. 401. 
pl. 10. 


8 DL: Uſurpation. 


Alurpation. 
. Nuare Impedtt. 


Durpation is where, upon an Avotdance, | 

| a w2ongful Patron pꝛeſents a Clerk to a Vſurpation, what. 

Church, who is inſtituted and fnducted 
thereinto, and continues the quiet Poſeſ- 


on * which turns the wzongkul Patron's Eſtate to a 


By the Statute of 7 Anne, to prevent this Miſ- The rightſul Patron 
chief, it is enacted, That no Uſurpation upon any 88 * 
Avoidance in any Church, Vicaridge, or other Ec- withſtanding an Vſur- 
clefiaſtical Promotion, - ſhall diſplace the Eſtate or In- bation. 
tereſt of any Perſon intituled to the Advowſon or 
Patronage thereof, or turn it to a Right: But that 
ſuch Perſon that would have had a Right, if no Uſurpation had been, 
may preſent or maintain his Quare Impedit upon the next, or any other 


Avoidance, (if diſturbed) notwithanding ſuch Uſurpation. 


7 Anne. 


Uſury: 


See Contract. 


Sury is a Gain of any Thing above the 

Pꝛincipal, oz that which was lent, and Vſury, what. 
is taken only tn Conſideration of the 

Loan, whether it be of Money, oz any 

other Thing. 


No 
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y No Uſury without a No Uſury without a Loan. 1 Lat. 27 3. 
Oan. i | 
What ſhall be an us hat Bond ſhall be uſurious. 1 Lat. 464, 466, 
ſurious Bond. 467. Bur no Advantage if the Statute is not plead- 
ed. 

W * G6 Note, The Statute is not pleadable to a Bill of 
vleadable ro a Bill of Bottomry. 1 Lev. 3g. See 2 Lev. 7. 
Bottomry. Nen Nn | | 
I the Party who lends the Money contracts for 
| Where the Aſſurance more than for ſix Pounds per Cent, all the Aſſurance 
E ky vere nz is void; but if he doth not contract for more than 
feit treble the Value of the Statute allows, and after he will take more; the 
the Bond. Aſſurance ſhall not be avoided, but the Party ſhall 
forfeir the treble Value. Raym. 197. As if a Man 
when Money was at eight Pounds per Cent, lends Maney and takes 
Bond for. the fame, and then the Statute 12 Cay. 2. is e, and he will 
continue the old Intereſt upon that Bond, the Bond ſhall not be avoided 
by ſuch Acceptance of Intereſt, but the Party ſhall forfeit the treble 
Value of the Bond. Raym. 197. 
On an Information upon the Statute of Uſury, he 


Where he who bor- who borrows the Money may be a Witneſs, after he 


rows the Money may 


be a Witneſs. | has paid it, but not before. bid. 191. | | 
Contracts not withi 
NR hꝛeeſcoꝛe Pounds were reſerved payable upon a 


utes, are not to be Mortgage of Lands for three Years, payable at eve- 
extended to Equi. ry ſix Months by equal Portions ; whereas the whole 
Uſe- Money for three Years, for the Monies lent 
upon the Mortgage according to the Statute, came but in the whole to 
ſixty Pounds, and yet this adjudged to be no uſurious Contract. Mich. 
23 Car. B. R. For ſuch Contracts are not within the Letter of the Sta- 
tutes made againſt Uſury, and they are not to be extended to Equity. 
Sts CUhere there is not an uſurious Contract prece- 
. — 835 ding, although he that lendeth Money takes more 
ceding, it is not with. than ſix Pounds per Cent. per Annum, upon A juſt 
in the Srorore of C. computing of the Money received by him, whether 
"0 it falls our by the miſcaſting of the Parties, or by 
the Miſtake of the Scrivener : This is not Uſury for- 
12 Car. 2. cap. 13. bidden, and puniſhable by the Statute of I2 Car. 2. 
cap. 13. For the Statute was only made to prevent 
uſurious Contracts which were binding in Law, and looked not at vo- 
luntary Acts and Miſtakes. See the Statute. 

ata 3 — 1 ſufficient to plead the Statute of Vun, 
in Pleading ſec forth 3nd ſay, That for the lending of twenty Pounds, he 
a corrupt Argument took more than ſix Pounds per Cent. But he muſt 
ische Statute requires. ſer forth a corrupt Agreement as the Statute re- 

quires. Trin. B. R. 

The Word Corruptive Ik the Word Corruptive be not in the Declaration, 
muſt be in the Decla- it is naught. Cro. Fac. 104. pl. 40. | 
ration. Where a Man lends one hundred Pounds for a 

What is not Uſury. Year, and the Party agrees to give {ix Pounds tor it, 

to be paid half-yearly, this is not Uſury ; for » 
I takes 


Uſury. 673 
rakes no more than the Intereſt for half a Year comes to at the half 
Year's end, and is not bound to ſtay till the Year is ended. Cyo. Fac. 
26. Cre. Car. 183. pl. 26. rer! 
An Agreement and Bargain to pay twenty Pounds A 
per Annum during two Lives, aud not to have prin- during — Free Py 


cipal Money, was not Uſury. Cre. Car. 353. 3 Prin- 
cipal, is nor Uſury. 


* 


The Defendant pleads the Statute of Ju: the How to plead to an 
Plaintiff replies, That it was pro vero & juſto Debito, Action upon the Sto- 
Abſque hoc quod corrupte Agreatum fuit contra Formam © OD 
Statati. The Defendant demurred, and the Traverſe was adjudged to be 
naught: Becauſe ir ought to be Abſque hoc quod corrupte Agreatum fuit 
only, without the Words contra formam Statuti For thoſe Words ſubmit 
the Law, and the Conſtruction of the Statutę, ro the Lay-Gents. 


The Statute of Jury cannot be pleaded to a Scir: 


Facias upon a Judgment. Cie. Eliz. 588. pl. 23. ye pleaded to 5098 Fr 


cias upon a judgment. 


The Statute of Jam oughr to be pleaded: For The Stature ought 
although it is Prima facie Uſury upon View of the to be pleaded, and 
Condition of the Bond; yer perhaps the Plaintiff . 
might have rectify d it by his Replication. LZutw. 466, to 470. 

Where a Jury finds the Aſumpfit, it ſhall not be 


intended that the Contract was uſurious. Lutw. „ Wbege the Jury finds 


the Aſumpſic, ic ſha ll 
273, 274. not be intended that 
the Contract was uſu- 


A plain Bargain and Putchaſe conditional, is no Wbt girgain is U. 
Uſury. 5 Rep. 69. 6. 0 ſurious, and what nor. 

Condition ro pay Uſury, if the Son ſhall be li- 21 
ving, and if he * Time, then ſo much — 
which is leſs than the Principal and Intereſt, but I ſuppoſe not leſs than 
the Principal ; this is Uſury. 5 Rep. 70. 4. 
It the Principal and Intereſt be in Hazard upon a Where more than ſix 
Contingency, it is no Uſury, though the Intereſt I 10 
doth exceed ſix Pounds per Cent. And when there 
is an Hazard that the Plaintiff may have leſs than his Principal, it is 
no Uſury. Show, Rep. 8. 

Ik One hundred Pounds be lent to have One 


, Wh he Caſual) 
hundred and twenty Pounds at the Year's end, upon goes mY 


a Caſualty ; if the Caſualty goes ro the Intereſt only, it is Uſury. 
only, and not to the Principal, it is Uſury : For the 

Party is ſure to have the Principal again come what will come. Cre. 
Fac. 508. | 

But if che Intereſt and Principal are both in Ha- But where both Prin. 


zard, it is not then Uſury. Cro. Jac. 509. n * 


If I ſecure. both Intereſt and Principal, if it be Where both Princi- 


at the Will of the Party who is to pay, it is no U- rr 


the Will of the Party. 
ſury. Wia. it is no Uſury. 


I 63 21 It 
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„ f One hundred I 1 lend one a hundted Pounds for two Years, 
Pounds be lene able to pay fot the Loan thereof thirty Pounds, and if 
Pounds for the Loan, he pays the Principal at the Year's end, he ſhall 
and if he pays the _ pay nothing for Intereſt, this is not Uſury: For the 
. n Party may pay it at the firſt Year's end, and fo diſ- 
this is not Uſury. charge himſelf. Cro. Fac. 509. 5 Rep. 69.6. 


" , * 
Px WT * PI . 2 1 * 


Mager of Law, 
Ager of Law is where an Action of 
Wage: of Law, what. ebt is bzought againſt one, upon 
ſome ſimple Contra& between the 
Parties without Deed oz  Kecozd; 
then the Defendant may wage his Law by ſwearing in Court, in the 
Pꝛeſence of his Compurgatozs, That he oweth the Plaintiff nothing 
in Manner and Fo2m as he bath declared. And the Reaſon of Ca- 
ging of his Law is, becauſe the Oefendant may pay to the Plaintiff 
his Debt in pzivate, oz befoze Witneſſes which may all die, and 


therefoze the Law allows him to (Wage his: Law in his Diſcharge. 
Coke 2 Intt. 45. And his Oath ſhall rather be accepted to diſcharge 
himſelf, than the Law will ſuffer him to be charged upon the bare Al⸗ 
legation of the Plaintiff. 


| The Manner of w The Manner of waging of Law is this, He that 
ging of Law. is to do it muſt do it udn mann, viz. He muſt 
bring ſix Compurgators with him (who are to {wear that they believe 
that he ſwears true) and ſtand at the End of the Bar towards the Righe 


Hand of the Chief Juſtice, and the Secondary asks him, Whether he 
will wage his Law? If he anſwers that he will, the Judges admoniſh 


him to be well adviſed, and tell him the Danger of taking a falſe 
Oath ; and if notwithſtanding he perſiſt, then the Secondary ſpeaks 
Words to this Effet following unto him, and he that wageth his Law 
doth repeat every Sentence diſtinctly aſter him, viz. Hear ye this ye 
Juſtices, that I W. S. do not owe % B. B. the Sum of, (naming the Sum in 
the Declaration) nor any Penny thereof in Manner and Form as B. B. hath 


declared againſt me: So help me God. And then he kiſſeth the Book. But 


before he takes the Oath, the-Plaintiff is called by the Crier thrice, and 
if he do not appear he becomes Nonſuited, and then the Defendant 
goes quit without taking his Oath; but if he appear, and ſwears that 
he owes the Plaintiff nothing, and the Compurgators do give in their 
Verdict, That he believes he {wears true, then the Plaintiff is barred 
for ever: Mich. 22 Car. B. R. If the Plaintiff do not appear to hear the 
Defendant perform his Law, he is Nonſuit, and then he is not barred, 


but may bring a new Action. Paſch. 24 Car. B. R. 
I This 


— por 
(This Wager of La was moſt prattifed in choſe | | 
Times that Craft, Subtiley, and Knavery had not _ —_— 2 
got firm footidg in this Nation; but it being abuſed 
by the Iniquity of the People, the Law was forc'd to find out another 
Way to do Juſtice to the Nation, and that was by turning of Actions of 

Debt into Actions upon the Caſe, by Ways of indebitatus Aſſumpfit, which 
hach now ouſted the Defendant of his Ley Gager. See Slade s Cale in the 
Lord Cotes Reporte. 92 
The Defendant cannot wage his Law ina an Ac- The Defendant can- 
tion which doth ariſe upon a Realty ; for there the „18 „ — 
Agreement between the Parties cannot be fo private, 1 Realty, and why.” 
but there will be ſomething to ptove it beſiges the a 
Suggeſtion of the Party, but only where the Action is perfonal, aud the 
Cauſe private: Trin. 23 Car. B. R. Arid therefore if an Action be 
brought for the Atrearages of Rent, the Defendant cannot wage his Law, 
for the Rent dorh ariſe out of the Land, and founds in the Realty, and 
it may appear the Defendant had the Lahd, and the Law will preſume 
he was to pay Rent for it. wks... | 8 
Wager of Law lieth of a Debt recovered in a | 
Coutt- Baron. Rm. 386. But this ſcems of a Yb Cow, 
Debt originally ſued for there, and not in Debt for Baron. 
yon and Damages there recovered for Words. 

Lid. | 1 | 
The Defendant cannor pray to be admitted to TI 


cannot 


may, and then the Plaintiff cannot be Nonſuir, if wage bis Law after Im- 
the Defendant" perfect his Law ; but if he wage bis Pace. e. 
Law after Imparlance, the Plaintiff may be Nonſuit. Per Magiſtrum Live- 
ſay & alio, &c. Pacch. 11 Caf, 2. B. K. 
I oe bring an AAidt of Debt oßon a conceſſſt In Debt en cinceſis 
dere, ast is uſed to be done in Be, and ſome g- Ln. 
other Places, the Defendant may wage his La“). 
Hill 165. B. S. 5 Feb, For his Confeflibn is no Proof of the Deb 
at the Common Law, though by a ſpecial Cuſtom an Action may b 
in 7 EMT ni 
Ik the Defendant do tender tis Law in Court, 0 12 wo 
and is ready to perform ir, and the Plaintiff being 4% A by 8 


called, doth not appear, he ſhall be Nonſuit, and be Noaſuit. But if be 
pay Coſts, but then he may bring another Action n 
for the Debt, if he pleaſe; but if che Plaintiff do ſh. Il be barred for ever. 
appear, and the Defendant do make his Law, then 

the Plaintiff ſhall never bring another Action for that Debt, but ſhall be 
barred for ever: Mich. 1650. B S. 22 Nov. For it is as much as if a 
Verdict paſted againſt him; for here is all done that the Law requires 
towards the diſcharging of the Defendant. 

No Action ſhall ever lie againſt an Executor or | 1 
Adminiſtrator, where the Teſtatot or inteſtate might at an 5 
have waged their Law; becauſe they have loſt the whoſe Teſtator mighe. 
Benefit of making that Defence, which is a good Þ*v< weged the Law: 
Defence in that Action; and if their Teſtator ot In- 


teſtate had been living, might have taken the Advantage of it. 


The 
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wage Law Inſtanter after Imparlance, but before he pry to be admicted to 
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6x6 Wagor of, Law 


The Party who makes his Law, ſhallube. ſworn 
ede Se, dich) or geh ang ths Sezen e 4 Ore 
gators to be ſworn. HA Ip That they believe it to be, true. Co, 

. 2. J. 45. 20. 8 9 Wodan 5 
4 — 2 Wager of Law lies not in an Action of Debt for 
2 Scavage in London by Cuſtom, confirmed by Act of 
is ek . N * e nb, AAR 
ger of Law ebt was brought in the King's Bench upon a 
Debt upon a Bu Las. Breach of a By-Law in 2 The Defendant 
pleaded Nil debet per Legem, and at the Day appeared at the Bar with his 
Compurgators to perſect his Law, and was asked by the Court, Whe- 
ther he paid the Money? All the Anſwer they could get from him was, 
That he owed the Plaintiff nothing. And thereupon judgment was 
given, quod Def. perfecit Legem. Bur I think, that this would not have 
been adjudged a good Plea in this Caſe if it had been demurred to. 
Gi he! © The Court upon hearing of the Caſe. would not 
would not for the admit the Defendant ro wage his Law, though he 


- to wage his carneſtly deſired it. 2 Leon. Caſe 143. 7 
aw. Wy 5 


Baron and Feme wa- The Baron and Feme were allowed to wage their 


ged their Law. Law ſor the Debt of the Feme, and they both did 
ſwear according to the Form of the Oath. Co. 
Eliz. 161. : 4 | | 
u_ in a Wager In an Action of Account Render the Defendant 


waged his Law, and came to the Bar with his Com- 
. purgators ready to perfect his Law, and the Plaintiff 
being called did not appear, whereupon he became nonſuited. Gun- 
ners Caſe. Mich. 6 Anne, B. R. 77 8 

_ CUhere the Defendant wages his Law, and is 
— — 1 ready to do it, the Plaintiff cannot be Nonſuit, be- 
where not. cauſe it is of the ſame Term, but he ſhall be barred : 
But in another Term aſterwards he may be nonſuit- 


ed, if the Defendant taketh a Day over to wage his Law until another 
Term. 3 Leon. Caſe 55. a Wars og Fog 


A Bailiff cannot A Bailiff cannot wage his Law, but a Receiver 
wage his Law, but a MAY. CG 0. Eliz, 790. pl. 32. | 
Receiver may. | N ö 


1 n ee 3 


„ 
1 
* \ . 
5 Ar 
11 v0] ei 290 
C1: Wel <4 ** 
ain A Le i c RL 22585 
* 4 : TS q 
ed! 10 0 25. 31 IN ant 3 403 16 | 
. \ AAA 7 — mas 2013 36. 0 
N f 41. ee 
10 nA 202 aich 2n⁰ον TO MPHGL., 29998 7755 11 
J 5 _ 1 « 
1. 82 b 20 tial Ne! g * "Rn 
(IC , | f ay 
bn = 1 Mo inne 
* 0 9 ATIO 7? : Y ; #4 ; 
" [#0 1 53111 a LN 981 12111 f E. . 1112 5 Y 
0 1 1 3 199 * m 
Ph 4 3 
* 1 8 3 , P 
2781 {1 r 9) 3 : 
117 4 "I v 7 * 
Jeck 10 21912 43 
. C * . * 18 . 707 
288 7 3 in. 3 1 728 l 4 ' : | 9 : * 
* . _ n 4 4 N — : * 1 ® 
4 1 . | 1 | Þ * 7 * * % D ; > iy 192 
* 0 2601] ip nit. 10-9: 


VV an Ad of Parlidnhedt to Hilvene* the . 
1. en of 1 relating to the Publick 
a ma E. 5 
4 gers ers to. be laid upon or of the Preſent War, | „hr Far 
and all Policies of Aſſurance, and all Bonds and Writings for the Pay- 
ment of any Money ſhall be void: And that all 


Perſons who ſhall be concerned as Brokers, Nota- „ Nr, par. 


ries, or other Agents 1 in making, or procuring, or tar ie. 5 85 
Tealing, or figning ſuch Policies, ſhall for every | 


ſuch Offence be committed, and forfeit double the Sum for which Wy 
Wager ſhall be laid, or for which ſuch Policies, Bonds, Oc. ſhall be 


given, one Moiety to the Queen, and tlie other to a 


ny Perſon Who 
ſhall ſue for the ſame in any Court at Meſtminſter. 


This {hall not extend to any Aſſurance to be Not to extend to Aſ- 
made upon any Ship, Veſſel or Cargoe to be em- —_— _ * 
ployed in any Voyage, or any Bottomry Bonds. E 


Wages, 


Ages is what is agreed upon by a 
17 4 175 to Pei Red a Berbant, 02 Wages, what, 
ny other on e hires to 
do Buſinels fo2 him, vires 


B the Statute of 4 & 5 Anne, it is enacted, Wbrn Suits for Se- 
That all Suits in the Court of Admiralty for Sea- wen han Had 26 in 
mens Wages which ſhall become due after the firſt 


4% 5 Janz. 
Day of Trinity Term, 1706. ſhall be commenced 


and ſued within ſix Years next after the Cauſe of ſuch Action ſnall ac- 
crue, and not after. 


1. 2% kb 9K 


There 


e A2 to to prevent. 
ying f Wagers 
e Anne, it is enacted, That all Wa- rr ro the * 
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Lending or Contract without 


Where the Owner loſes 


47 . - aa 


Proviſo for Feme-Co- , There is 2 Praviſ, That if any Perſon entitled 
er Patent bezond ch. to ſuch Action for Seamens Wages, be, or ſhall 
Seas, Cc. be, at the Time:of any ſach Cauſe of Suit or-A&i- 

on accrued, fallen or come, within the Age of 
randy one Years, Feme Covert, Non compos, impriſoned, or beyond 
the Seas, then they ſhall have fix Years after t thoſe Diſabilities removed, 
or the Parties returning from yon the 
Do likewiſe there is tber Clauſe which ape, 
So alſo where the De- That if any Perſon againſt whom there is or ſhall be 


worded a inet any ſuch Cauſe of Suit orAQion for Seamens Wages, 
or againſt whom there ſhall be any Cauſe of Action of Treſpaſs or Deti- 
nue, Action of Trover or Repleyin, for taking of any /Gaocds, Cattle, 
or of Adion of Account or upon the Calp,; or on Debt grounded upon 

Specialty, _ Debt far Arrears of Rent, 
or Aſſault, Menace, a ; Wan nding, and Impriſonment, or any 
of them, be or ſhall be at t oh Time of any ſuch Cauſe of Suit or AQi- 


on given or accrued, fallen or come, beyond the Seas, then ſuch Per- 


ſon or Perſons who is or ſhall be catcoled to any ſuch Suit or Action, 
ſhall be at Liberty to bring 6 ſaid Actions — ſuch Perſon or 
Perſons after theilt Return f ond the Seas, ſo as they take the 
ſame after their Return fü hey the Seas within fuch Times as are 
reſpectively limited for the 1 * of Actions before this Act, (which 
ſee in the Paragraph next before) — the ſaid other A made in the 


2iſt Year of the Reign of og Jame: the rſt 


eig de fe. 
ef Forfeiture, 


7 
2 P 
— 2 chenden deen them in his Cu⸗ 
ody, and thinktn Alice, Purluit was 


Waif what; and 


made, flies, and waves them Then the 14 Fer 0] wap leite 
na Waviata, 


the Lozd, who hath by Paeſcription oꝛ O2ant 

them to the King 2 Lo D's Uſe, who may _ them, ercept . "Own- 
er makes a freſh P and convict the Felon, and there the Court 
will grant the Boner * Netten of his Soods. But if he had not the 
Goods with him when he fled, being purſued, they are not Maiks, no: 
fozteited; but the Owner may take them, where he can find them. Rep. 
109. See the Statute of 21 H. 8. cap. 11. | The 


4 


4 chat 5 1 6579 

* Reaſon, that the King: ſhall have Goods The Reafon why rhe 

waived is; becauſe there was a Default in the Par- | 
ty oy ICT that he did not purſue the Felon, to | 
10 ©. Sat G — bim; and therefore the Law gives them 

| 
In Trover for an Horſe the Defendant juſtißes How to juſtifie for 
for Bona Waviats granted by Patent, but he did a 
nat ſet forth the Patent, nor that any Felony was 29 
committed, which was held to be naught, 1 Keb. 509. pl. 77. 

If a Felon Jeayes ſtoln Goods with an Intent to oy 
fetch them at another Time, thoſe are not waved ; waved, and — 
but if he be purſued, and be leaves them for fear ; 
of being apprehended, there they are waved. Moor, Caſe 785. 

a Fugitivorum are the proper Goods of him I 
who flies for the Felony, and when the Flight is That. 
found by the Coroner, they are forfeited. 8 Rep. 

110. 2 - 

Foxfeiture of Felons Goods ought always to ap- Bios Hun 
pear upon Record. 5 Rep. 110. 4. 

A ULatk and Stray may be daimed by Preſeription. e cad Seay by 
9 Rep. 28. 4. 5 Preſtription. 


Wal * a 


| Rial for Murder in Wilks in the x next r Trial © Mane 4 in 


Engliſh County. 1 Lev. 118. _ 
Where the Court of Marches may find Where the Court of 
Damages under 50/. Id. 205. Marches may find Dam- 
ages under Sol. 


oy 


A Fi. Fa. lies out of the King's Bench into al, ., Fa. lies into Wales, 
14. 291. So Elegit and Certiorars. Raym. 206. The an 
like Gf Cheſter. Id. 256. 
By the late Act, For the F '- £35 LANA of i the i. [ (Spano ft © ex- 
the lame Act, and all the Statutes of Jeofazls, are * 
to extend to the Courts of Record in the Counties Palatine of Takes 
ter, Cheſter and Durban, and the Principality of Maler. 

An original Writ out of the Chancery here doth + Original out of Chan- 
not run into Wales, but a Writ of Execution doth. cery runs not into ales. 
Roy. 206. 


2 ; 
Ax — 


By 
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Wales is Part of 


| land, by the Statute o 


27 h. 8. tap. 26. 


Sheriffs of Wales to 


have Deputies in the 
Courts of Weſtminſter. 


males. 


By the Statute of 27 H. 8. capi 26, ” Wakes is 
' made Part of the Realm of England. Ibid. See the 
late Act for the Union of England and Scotland. 

By the Statute of E. 6. cap. 10. The Sheriffs of 


1 E. 6. cap. 10. 


How Proceſs to be di- 


rected into Wales. 


Wales ought to have their Deputies in the Conrts 
of Weſtminſter. Raym. 206. | 
And by the S0 0e of 34 & 35 2 8. cap. 36. 
All Proceſs for weighty Cauſes ſhall be directed in- 
to Wales by the Chancellor and Council, os 4 is 
intended the ns. . Raym. Ibid. 


' Warden of a Church, 0 


Churchwarden. 


Churchwardens, what. 


One Churchwarden 
cannot dſcharge Coſte, 
nor give away the Goods 
of the Church without 
the other. 


A Churchwarden is 
an Officer taken Notice 
of by the Common Law. 


A Mandamus lies to 
the Spiritual Court to 
ſwear a Chnrchwarden 
e by Cuſtom. 


| They may join in an 


Action for a falſcRecurn. 


Sec By-LaWs. 


Durchwardens are Gardiani Eccleſiz, aud 
have the Cuſtody of the Keys of the 
Church; but they are not Spiritunf 
Perfons, though thetr Dffice ts Eccleſia- 


One Church warden cannot releaſe, neither can 
he giveaway the Goods of the Church ; and where 
Colts are adjudged to them, the one cannot diſ- 
charge them without the other. Cro. Fac. 234. Pl. 3. 


A Churchwarden. i is an Officer whereof the Com- 
mon Law takes Notice. 


A 1 nes to the Spiritual court to ſwear 
a Churchwarden elected by the Pariſhioners accord- 
ing to Cuſtom. Law. 1013. Cre. * 537. Pl. 15. 
Cra. Car. 551. pl. 4. 

Churchwardens may join in an Action upon 
the Caſe for a falſe Return upon a Mandamut, be- 


cauſe the Mandamus, and all the Proſecution and Charge thereof was 


joint, and the Office was no Office of Profit. 3 Lev, 362. 


Church- 


2 Wardens of a Church, &c. 
Churchwardens preſcribed to diſpoſe of Seats 
in the Church, becauſe. they repair them; and 


held naught, 2 Lev. 241: . 


Churchwardens juſtifie the taking off of a Man's 
Hat in the Time of Divine Service ; and held good. 
For although the. Churchwardens may preſent this 


Cburchwardens can- 
not preſcribe to diſpoſe 


of Seats in the Church, 


becauſe they repair them. 


May juſtifie the taking 
off of a Mans Hat in 
Time of Divine Service. 


Offence in the Spiritual Court, yet they are not bound in the mean 
time to permit this Irreverence and Indecency in the Church. 1 Lev. 


% 


196, 197. > WJ 
The Farmer of the Land, and not the Leſſor, ſhall 
be tax d for the Repairs of the Church. 5 Rep. 67. b. 


The Churchwardens and greater Part of the In- 


habitants, may upon a general Warning aſſemble, 
and make a Tax for the Repairs of the Church. 14. 
Ik a Man hath a Houſe in one Pariſh, and Land 
in another, which he uſes, he ſhall be tax d for 
the Repairs of the Church where his Lands lie. 
5 Rep. 67, 68. | 
Churchwardens cannot preſcribe to have Lands 
to them and their Succeſſors, for they are not a 
Corporation to have Lands, but for Goods for the 
Church they are. Danv. Abr. 787. 
As in London Churchwardens are a Corporation, 
and may take Lands for the Benefit of the Church; 
ſo throughout England they are a Corporation, and 
capable to take and purchaſe Goods for the Benefit 
of the Church. March 68. pl. 114. 


JP k 


are a Corporation, and may purchaſe and demiſe 


Lands. Cro. Jac. 532. March 66. or 67. 
-* Altho* Churchwardens have Power to receive 
Goods for the Benefit of the Church, yet they have 


no Power to do any Thing to its Diſadvantage. 


Telv. 173. 2 Brownl. 215. 


A Gift of Church - Goods in their Cuſtody with⸗ 


out the Conſent of the Veſtry, is void. Noll. Rep. 
14 Fac. Danv. Abr. 787. 


Churchwardens by the Agreement of the Pariſhi- 


oners may order a ruinous Bell to be new caſt, or 
diſpoſe of the Stones belonging to the Church. 1 Roll. 
Abr. 121. 


Churchwardens may bring Treſpaſs for a Bell 
taken away out of the Church in the Time of their 


Predeceſſors; but they muſt lay it ad dampnum Pa- 


But in London the Parſon and Churchwardens 


Who muſt pay for 
Repairs. 


Who may make a Tax 


for the Repairs of the 


Church. 


Landholders ſhall pay 


for them- 


No Corporation to 
have Lands, but Goods 
they may have. G 


1 Roll. Abr. 121. 


All Churchwardens in 
Enzland are a Corpora- 
tion quoad Goods. 


A Corporation in Los. 


don. 


Muſt ac for the Bene. 
fit, not Diſadvantage of 
the Church. Pac 


Cannot give Goods 
without Conſent of the 
Veltry. 


May diſpoſe of a rui- 
nous Bell, or Stones of 
the Church, 


How jro declare in 
Treſpaſs tempore Prade- 
ceſſorum. a | 


. rochianorum, and not ad dampnum ipſorum. Cro. Elix. 145. 17). 


But if they bring an Action for the taking of 
the Goods in their own Time, they may lay it ad 
dampnum Parochianorum, or ad dampnum ipſorum at 
their Election. Jhid. ; 
[Vol. 2. ] 3 L 


How in their own 
Time. 


Tf 


8581 


6382 atarbens of a Church, ccc. 


ie bring an Ak Chutchwardens orig an Aion of Account 
. Accourr, * againſt their Predeceſſors for a Bell, &c. it muſt 
not be. laid Bona * but Bona Parochianorum. 


| x Mod. By, 


Warrant of Attoꝛney. 


Arent it artehney in in Qurdorey and 
e A 


what. to appear 4-- end fo2 him, ©2 eiſe to ſu⸗ 
fer Judgment to pals againſt him by con⸗ 
feſſing of the Action, by Nil dicit, Non ſum iiiformarus, 92 otherwiſe. 


Where a Warrant of Although a Warrant of Attorney i is given by a 
9 3 Man in Cuſtody to confels a Judgment, no Attorney 
being preſent, is void as to the · Entry of a Judg- 


ment, and yet good for 
an Appeaarnce. =» ment, yet it ſhall be a ou Warrant - appear and 


file a Common Bail 2 2 11 
The Attnrneys on By the Act For i Ame ent of . made 
— ne 2 & 5 Auræ, it is enacted, That the Attorney for 
in all Cauſes with che the Plaintiff or Demandant i in any Action or Suit 
pu ws oa  * ſhall file his Warrant of Attorney with the proper 
ined | Officer of the Court where the Cauſe is depending, 


the ſame Term he declates: And the Attorney for the Defendant or 


Tenant ſhall do the like the fame Term he appears, under the Penalties 
inflicted upon Attorneys by any former Law for Default of filing their 


Warrants of Attorney. 


An Attorney for a An Attorney for a Crna muſt have 2 


9 = _ Warrant under the Corporation-Seal for that Pur- 


Seal. poſe. 1 Plow. 9 1.6. 


Warranty. 


Warranty. 


See Eſtoppel. 


Warranty is a Covenant Real annexed to 
Lands, whereby a Man aud his Veirs are Warraaty, what. 
YN . bound to warrant the ſame, aud either up. 
on CUoucher, oz by CUrit of Warrantia. 
Chartz, to pield other Lands to the Ualue of thoſe that wall be evicey 


by an elder Title, Co. Litt. 365. a. 


TUhere. there is in a Deed contained dedi & com How far dedi is 4 


ceſſi, &c. to be holden of the chief Lord of the gar _ 
Fee, reſerving no Service, there the Feoffor ſhall be OR, 
bound to Warranty during his Life becauſe of his own Gift, . but his 
Heirs ſhall not: But if a Man gives Land in Tail by the Word ded;, he 
and his Heirs .are bound to warrant; and fo of a Leaſe for Life at a 
Rent. 2 Iuſt. 276. | 
There a Man for himſelf and his Heirs war- 
rants to one and his Heirs. This is a general War- 8 2 
ranty, becauſe it is not reſtrained to any Perſon 1 0 
certain. 1 Rep. 1. 4., 
24 Warranty deſcending upon a Feme Covert Where it ſhall not 
during the Coverture, where her Entry is conge- bind Feme Covert. 
able ſhall not bind her. Cro. Els. 72. pl. 28. 5 
Tenant for Life, Remainder in Tail to his Ne- A collateral Warranty 
phew and Heir, leaſes for Years with Agreement ſhall voc p20) ce ie 
with the Leſſee; that he ſhall make a Feoffment of in Tail. 5 
this Land, and then he will releaſe with Warranty, 
which is done accordingly : And ad judged, That this collateral War- 


ranty commencing by Diſſeiſin ſhall not bind the Heir in Tail, upon 


hom it deſcended. Cro. Car. 483. pl. 7. 484. 

All Warranties to be made by any Tenant for All Warranti:s by 
Life of any Lands, &c. the ſame coming or de- . d. * for Lite ſhall be 
ſcending to any Perſon in Reverſion or Remainder, 4 & 5 Jane, 
ſhall be void; and likewiſe all collateral Warran- A : 
ties to be made of any Lands, &c.'by any:Anceſtor — l 

of Inheritance in Poſſaſ- 


therein, ſhall be void againſt his Heit. Stat. gon. 
4 & 5 Anne. | 


here 


= 


684 Warranty. | 

IH : There the Entry is gone, and only a Right of 

ox rote * 3 Action left, there a Warranty deſcending upon the 

— Heir at Law to the Warranty, ſhall bind: But it 
fhall not bind where there is a Right of Entry. 

Covenant lies where a Cobenant lies more properly than a Warrant; 

Jem for Years B ei. Corte, where a Term for Years is evicted. 3 Lev. 
| -þ 144998 | 3 

A Special Warranty A Special Warranty ſhall not controul and ex- 


n 8 pound a General Warranty; as the Words dedi G. 


—_ conceſſi, &c. Cro. El. 864. pl. 43. See 861. pl. 36. 
Co. Litt. 384. 4. 


* 


Warranty diſcends up- NTUarrantp diſcends upon the Demandant, and 


on the Demarfdanr, and the Tenant prays judgment, if againſt the Fine and 


the Tenant prays Judg- . 1 
ment, if againſt ide Fit. Warranty of his Anceſtor ; he ſhall maintain the 


Action. Lutw. 853, : 
13 is entire. A Tlarrantp is entire, and extends to all the 
fon 3 8 Lands, and is a Bar to every Perſon on whom it 


diſcends, of all the Right that he hath in the Land, 


and if every of them hath a Right jointly or ſeverally, every one is 


barr'd; and if one hath a Right, and the other nothing, he which 


hath the ſole Right ſhall be barr'd of the whole, becauſe all the entire 


Warranty diſcends upon the General Heir. 8 Rep. 54. 4. 
Where a Warranzis A Man makes a Feoffment in Fee with Warranty 
de“ lig, and where againſt him and his Heirs; the Feoffee ſhall not 
x have a Warrantia Charte upon this, Warranty againſt 
the Feoffor or his Heirsz for when the Warranty. is only againſt 
him the Feoffor and his Heirs, if the Feoffee be impleaded by a Stran- 
ger, he ſhall never vouch by this Warranty. For 

Rebutter. the Nature of it is only to rebut againſt him, 21x. 
Recompence. the Feoffor and his Heirs, and not to take Recom- ' 
pence in Value. Dal. 48. pl. 8. | 
Cafe lies not upon a Nn Action doth not lie upon a bare Affirmation 
och ben an 2a; that the Thing ſold was worth ſo much, whereas 
Warranty. in truth it was not worth ſo much as he affirmed, 
| becauſe it is every Shopkeeper's Caſe ; but if he actu- 

ally warrants it, then é contra. Lekins and Clift. Paſch. 15 Car. 2. B. R. 

Telv. 20. See Cro. Jac. 4. pl. 4. 1 

— . Affirmation without an actual Warran- 

water ſignifies ty Will not maintain an Action. Cro. Jac. 4. pl. 4. 
nothing. — IBE. | 
| Ew Where a Man ſells a Thing, and afterwards at 
Warranty muſt bet another Place warrants it, the Warranty is void; 


the Time of the Bargain k > | 
and nor afterwards. * becauſe it was not made at the Time of the Bar- 


: | gain. 6 H.7.1.6.pl. 7. | | 
Where a Warranty - A TUarranty diſcending upon an Infant ſhall 
el infant, and not bind him, in caſe his Entry be lawful into the 
| Land to which it is united ; but he muſt take care 
not to ſuffer a Diſcent of the Land after his full Age, before he hath 
made his Re-entry. Poph. 71. 1 Rep. 140. 4. But he may enter at any 


Time after his full Age, unleſs there be a Diſcent. 
2 = WMaſte. 
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Alte is where Tenant foz Years, Te. Waſte, hg 
nant fo2 Ute, Tenant foz another's Stat. Gi. 6 E. 1. 
'L Life, Tenint in Dower, oz Tenant *** | 
| pdp the Con tete, commit Taaſte by. Ty 
pulling down of the Houſe, oz ſuffering of ft to fall fo? want of Repairs, 


o cutting down of Timber, oz digging of the H2ound, 8c. then he in 


the Kevecſion ſhall have his Wtit to2 ſuch Waſte,and ſhall recover the 
Place waſted, and treble Damages. Scat. de Gloc. 6 E. 1. cap. 37. 


3f a Leaſe be made for Life without Im peach- Leaſe for Life without 


ment of Waſte, the | Leſſee bath by this Leaſe: an 2 of Walks 


afoot end the Timber, Gr. ſo that — 8 the Tinkber : Alte i 
ring the Privity, of bis Eſtate he may cut down and bees, bethnot ne 
ker the 1 — to his own Uſe . ; but if the br Waſte, the, Benny 
Clauſe be without Impeachment of Waſte by any | . 
Writ of Waſte, then if the Tenant cut down Timber, he ſhall not be 
puniſhed for it, but the Leſſor may ſeiſe and carry it away, or bring 
an Action of Trover for it: The Tenant hath not by the Law any 
general Property in the Trees, but only a ſpecial Property ſo long as 
they remained Part of the Freehold demiſed, but as ſoon as they were 
ſevered, his Property in them ceaſed ; but this Clauſe will ſave him 


barmleſs from an Action of Waſte to be brought againſt him; but if 


the Leſſor grant to the Leſſee Power to make Waſte, the Leſſee hath 


hereby not only Power to commit Waſte, but alſo to convert to his 
own Uſe. See 11 Rep. 82, 83. | Ho 

See 1 Lev. zog. That the Converſion of a Brews 8 . 
houſe into Tenements, although of a greater Value, r V 
is Waſte. | if | 


Concerning Waſte maintainable in London by aste in W end 


Cuſtom, and concerning View in Waſte. 2 Saund. view in Waſte. 


254, 235 | | 


gs 7% 8M It 


8 I Leſſee can have no If Waſte be done upon Lands which are let fot 


— be "Waſte by Term of Years, or for Life, by one againſt whom 


Leſſor. the Leſſee can have no Remedy in Law for commit- 
EP — ting this Waſte, the Leſſee is not puniſhable by the 
— Leſſor for this Waſte, except there be a ſpecial] Covenant in the Leaſe 


that he ſhall not commit or ſuffer Waſte to be done. (Mich. 23 Car. 

B. R.) So that a ſpecial Govenapt of,the Party doth bind him, where 

by the Law he was not bound A n Enemy that invades the 

Land, and makes Deſtructidt in Lands mma Houſes, is ſuch an one as 
the Leſſee can by Law have no Remedy againſt for Waſte done by him. 

rere, Whether by ſuch Covenant he is puniſhable for ſuch Waſte ? 

: Tf Timber - Trees be growing in the Hedges of a 
gif Leſſee for Veargcurs Field or Cloſe let for Years, and the Leſſee cuts 
growing in the Hedges them down, the Fjeld (hall not be forfeited in an 
1 Ain nde Actiob of Waſte brbught againſt the Leſſee; but if 
of Waſte : Otherwiſe if the Trees cut did grow ſcatteringly throughout the 
they grow in the Field, Eield or Cloſe, the whole Field or Cloſe is forfeited 

by cutting them down. By German] aſtice, Paſch. 
e eee 40 
| 1 Opubb! ng up a White- Thorn Hedge. G. Jac. 
W Plowing of Meadow-Groyhd, ſuffering a 
Wall to be uncovered, the digging of Stone or Gra- 
vel, the cutting down or grabbing; up of Trees are Waſte. N. B. 59, 60. 
e rie LP The Proceſs in Waſte are a Summons, Attach- 
tall be in Waſte. © ment, and after that Diſtreſs, and if he comes not 
13 C. 1. cap. 144 then, the Sheriff ſhall take with him twelve Men, 
See E. 1. f. 5. and go to the Place waſted in Perſon, and enquire 
ge of the Waſte, and return the ſame, and then to 
paſs into Judgment. See 6 E. 1. cap. 3. But where there is Jad ment 
in Waſte by Nil dicit, the Waſte is acknowledged; fo that the Sheriff 
need not go to the Place wafted to enquire of the Damages. Poph. 24. 


ee views dess  COvere Houſes are blown down by Tempeſt, the 
by Tempeſt excuſes Law excuſes the Leſſee in Waſte, but in Covenant 
Witte, bur not” Chr. to repair and uphold, Ge. it will not. 1 Plow. 29. 


\ "Where a Lake ſhalt I the Ground-Timber of an Houſe be in Decay, 
be: liable co 4 Aion and fo the Houſe is ruinous at the Time of the 
of Waſte, and where net Leaſe, it is a good Plea in an Action of Waſte, if 
| | the Honſe fall by ſuch Defect; but if after the Leaſe 
it become rotten by want of Covering,he ſhall be liable to an Action of 
Fave. 2: Leon. Caſe 116, fol. 4 e | | | 

is Waſte ro conte I is Waſte to covert a Corn-Mill into a Fulling- 
bag. Mill. 'Cro. Jac. 193. pt. 21. 


Waſte againſt Leſſee If the Leſſee of a Dove-houſe deſtroy all the 
—— WY * * N Pigeons but one or two Pair, it is Waſte : So if 
a Keeper deſtroy ſo many of the Deer, that the 
re Keepue for Park is become not parkable, it is Waſte ; ſo of a 
"$0 for Fiſh in a Pond. Pond, 3 Leon. Caſe 76. 4 Leon. Caſe 381. But de- 
x | 


ſtroying 


Waſte. 
Grain of: Coen or digging up of Cone; 
Toughs is not LETS Varren. 
70. F. N. 897. 40 1210 29 
U 5 a Mag covenants to ſtand ed to the 
Iſs of himſelf and Wife for their Nes, without 
npeachment of Waſte ; after the Husbarid's 'Death, 
fe by force of the Words: M nent 


1 CO 


fore ſuch Power; that althoii 


Bur- 


the Conies, 


* What interell the 
Words, Without Impesch- 
ment of Waste, gives 5 
Party in the Timber, 


tis Waſte is made, but ali 
e is blown/down without her Defablt, yet ſhe ſhall have theTim- 


ber which was Parcel of the Houſe: And alſo all Timber-Trees blown 


down by 


either by the A& of the Party, or 
Property of them is in the Tomas 


Life 


as good as ſine iupetitiuse. Oro, Fac. 216. pl. r. 
The Party ſball never have the Advanta 
ube Liberty of Impunity of Waſte, unlefs he pleads 
1 „Caſen 22 
here Tenant: for Years eommits Watts: in the 
Life. of Tenant for Life, and Tenant for Life dies, 
then he in Remainder in Tail may have an Action 
of Waſte, as if done in his own Time, altho' in 
the Life of Tenant for Life the Termor 
ſent might have committed Waſte, and he had not 


been puniſhable afterwards. E Je. 688. pl. 4. 
See Moor, Caſe 64. * 


UHaſte may be committed t to Glaſs 2 to 


Windows, becauſe it is Parcel of the Hotiſe. And 
although the Leſſee did do it at his own Coſts ; yet 
it being once Parcel of the Houſe, he cannot take 
it away again. 4 Rep. 63, 64. | 

Alſo Wainſcot, be it annex d to the Houſe either 
by Leſſor or Lefſce, is Parcel of the Houſe, and 
there is no Difference in Law whether it be fix d 
with great ot little Nails, or by Scrues er Irons put 


of 


by his Al- w 


the Wind, and wheti: = are feyered from the Freehold, 


aw, and become Chattels, the 


by Vertue of the Words, 
Without Impeachment of ae. 11 Rep. 93. F. 84. 4. Sine impediments is 


An Impunity of Walte 
muſt be plcaded, 


Leſſee for Years, Re- 
mainder for Life, Re. 
mainder in Tail, he in 
Remainder may bring. 
Waſte after the Death 
of Tenant for Life, foc 
aſte done in his Time. 
But with the Tenant for 
Life's Aſſent he had not 
been puniſhable. . 


Waſte may be com- 
mitted upon any Thing, 
Part of an Houfe, al- 
though ſer up by the 


Tenant. 


Waiaſcot annex d to 
the Houſe, either by 


Leſſor or Leſſee, is Par- 
cel of it. 


through the Poſts or Walls z but if the Wainſcot be in any of thoſe; 


or otherwiſe fix'd to the Poſts or Walls of the Houſe, the 


fſee, can- 


not remove them; but if be doth, he is puniſhable i in an Action of 


Waſte. | 4 Rep. 64.4 © 

The Husband of Tenant Foe Life commits Waſte, 

tian ſhe dies, his Husband fhall not be puniſhed for 
R 

LESS for Like Remainder for Life, Remaindet 

in Fee, Tenant for Life commits Waſte, the Re- 

mainder-man for Life dies, or ſurrenders his Eſtate 


The Husband not to 
be puniſhed after his 
Wife's Death» 


Where Tenant for 


Life is puniſhable for 
Waſte, and where nor. 


in the Life of the Tenane for' Life, then, and not before, he in Re- 


mainder in Fee may bring Waſte againſt Tenant for Life ; becauſe 
there being an intermediate Eſtate for Lite,it is not * exhereditationemt 


of him | in Remainder. 5 Rep. 76. 6. 


88 
N Azeinſt whom, to 
bring Waſte. . | 
„ TE Þ. 6. cap. 8.4 


xpoſition of the Statute of 11 EG. 
provides againſt; Grants: made, to che id. 
tent that the Reverſioner or Remainder-man might 


not know againſt whom to.bring Wa _ 77. 4 A 6 3137133 


Note, The Statate 1s H C. ep. 5. ſays; Tat 
p Wat ſe . . if Tenant, for Life or Years grant over their Eſtates 
after the granting over tO unkno n. Perſons to defraud him iii tlie Reverſi- 
RT on, and afterwards: Waſte is committed, he in te 
* = wh verſion n Aktion of Waſte againſt 
firſt Tenant, /. F 9. Letter C. or 


As Occupane e ſhall be An Occupant ſhall be — Waſte, be. 
e 5 57 he A the Eſtate - of the Leſſee for Life. 
| 6 
Tenantby Statute Merchant, Staple, or Biegr, 
are not puniſhable for Waſte. bid." 
* in a Writ of mn a Writ of Waſte go ury muſt ave a View 
© How the Judgment to by the 225 and the Tod gment 255 be with or 
be. without per viſum Juratorum. IE 3. 1 . 
3 In Waſte the Jurors ought to have a View o 
W Ne Parcel of e Land, to aſſeſs the Damages, 


1 Exe de ſon 1 
chargeable in Waſte, „er * 'of a Term chargeable in 
"Caſe lies for him in 


the Retuinder of » Co Cie lies for him in Remainder ofa Sha 


aſte. * who commits Waſte. Ibid. 


. a © —- 
U N 


plead Nut How to lead Nut 2 fait. Laws. . 1550 

* Where the Writ and Where the Writ and Count ſhall. name Ny Sta- 

. -g is grounded upon, and where not. Lern, 
1548, 2549. _ 

— con . * In all Adtions of Waſte, wherein the angle Va- 
not. ant Kere lue or Damages found by the Jury doth: not exceed 
twenty Nobles, the Plaintiff ſhall have his Coſts. 

8&9W-capio. g 4.01. cap. 10. But at the Common Law no 
3 Colts ſhall be recovered. . . | 
Cirring of Voder. Altho' the cutting of Under-wood' is not Waſte, 


— 8128 * yet the eradicating of it is Waſte. 4 Leon. Caſe 381. 


EKA Etadicating of White-Thorns | is Waſte, bat ſuc- 
cutting down and ſelling cidendo & vendendo is not, unleſs they grew in a 
them bs not. Paſture for Defence of Cattle, and were of the 
Greatneſs of Timber. G. Jac. 126. pl. 1 

| On Tran in _ Dne Tenant in Common ſhall have it 80 his 
glad bis Parcner., © Companion, and when it is come to Judgment, 
$i e e the Defendant ſhall N _ 5 Part * 
ow it is to be. Place certain by the Sheriff and his jury, or elſe 
Mun grant 4 will take nothing in he Land, 


but as his Partner will take. 1 


VVT 
Ik the Defendant in a Writ of Waſte loſeth by Wbere the Waſte and - 


Default at the Grand Diſtreſs, Enquiry ſhall be © 

made of the Waſte, and to what to Avila but if 8 
he loſeth by Ni dicit, Confeſſion, or Non ſum infor- 

matus, the Waſte ſhall not be enquired of, but onl . 
Damages. Cro. Elis. 18. pl. 4. and. 263. So alle Where there is a Ni! 
it is where the Defendant appeared upon the Di- fn te the Declaration, 
ſtreſs, and made no Anſwer to the Declaration, e 


but let Judgment go by Default. Ga Elix. 290. pl. 10. Poph. 24, 25. 


_ 


— — 
— 
. 


Map and Highway, 


Pariſh. 


—VbHcre are thꝛee Kinds of Mays: Way, what, 
I. A Foot-way, which ts called Iter. 8 | 
ty 2, The (ſecond is a Foot-way and an 
Dozſe-way, and this is commanly called a Pack and Pzime-way, be- 
\ Cauſe it is both a Foot-way, which was. the firſt oꝛ Prime. way, and a 
Pack o2 Daift-wap alſo. | 
3. The third is Via, which contains the other two, and alſo a Cart- 
way, &c. and this twofold, viz. Regia Via, the King's Dighwapy foz all 


56. a. 


If a Highway lie within a Pariſh, the Pariſh is The Pariſh is bout 
of common Right bound to repair it, except it ap- air the Fig 
pear that it be to be repaired by ſome other Per- 
ſon, either by reaſon of Tenure, or by Preſcription. (Aich. 1650. B. S. 
24 OF.) In regard of the Convenience of doing it, and of the Benefit 
they have of the Way and Uſe of it above others. 


| art of a. He that incloſes any 
It any Perſon do encloſe any P Wa or He th IN 


Waſte adjoining to a Highway, he thereby doth pair the Way adjoining. 


take upon him to keep the Way adjoining in Re- 
pair, for thereby he claims particular Intereſt in the Soil. 165r. B. S. 


elſe he could not encloſe it. 


| L. 2] 8 N | a Yi- 


Damages ſhall be en- 


Men; and Communis Strata, belonging to a City 02 Town. Co. Lict« 


1 


0ßb Map andHighway. \ 


A Miniſter keeping A Mini ſter in Holy Orders keeping only a Coach 


Coach and klo lasten and Horſes, ſhall be obliged to ſend out a Team 


ed ro ſend. out a Team » 1 | 
. repairing the towards the Repair of the Highways, according 


Highways. to the Statute, and ſo adjudged by the Chief Ju- 
ſtice Hale, &c. Becauſe Clergymen are not ex- 


empted from the publick Duties of the Nation; and although the Mi- 


niſter keep a Coach and Horſes only, and no Team, yet a Coach and 
Horſes doing as much Prejudice to the Highways as a Cart and Horſes, 
it is very fit the Owner ſhould @ontribute with his Neighbours to the 
Repairs thereof. | | | | 
A (Uay may be granted originally by Deed of 
= Way may be Grant, but it cannot be by a Bargain and Sale; for 
1 7 nothing but the Uſe paſſed by the Deed, and there 
cannot be an Uſe of a Thing not in eſſe, until created. Cro. Jac. 189, 
190. 
; Nn See the Act for the better repairing and amend- 
of the Highways? ing of the Highways. 3 & 4 V. &. M. cap. 12. 
3 & 4 UM. & P. t. 12. 


Part of the Act of n 
1&8 WM. 3.7. 2. is conderns the drawing with a Pole between the 


repealed by 6 Anne. Wheel-horſes or in double Shafts, is hereby repeal'd, 
11,0 draw only with B* and it is enacted, That no travelling Waggon, Cart 
or Carriage, wherein Goods or Wares ſhall be car- 
ried or drawn, ſhall go in any publick Road with above fix Horſes, 
Oxen or Beaſts, upon Forfeiture of 53 J. one Moiety for the Repair of 
the Highways, the other to the Diſcoveror, if he be an Inhabitant of 
ſuch Town, or Vill, or Place, the Penalty to be levied by Diſtreſs of 
all or any of the ſaid Horſes, by Warrant under the Hand and Seal of 
a Juſtice, and if not paid within three Days, then to ſell, rendring 
the Overplus, Charges being deduQted. | 
A Surveyo? ſhall forfeit 5 1. ſor neglecting to put this Act in Exe- 
cution. | 
bt, Note, By an Order of the Seſſions entred with a 
Clerk of the Peace, they may draw up Hill with as 
many Horſes as are neceſſary. | 
nn . Note alſo, This Act doth not extend to Car- 
vie ahey pints.” riages employed in Husbandry and manuring of 
Land, and in carrying of Hay, Straw, Corn, Coal, 
Chalk, Timber for Shippirig, Materials for Building, Stones of all 
Sorts, or Ammunition or Artillery for her Majeſty's. Service: After- 
1 wards by another Statute made 9 Anne, Power is 


Where they may have 
more than ſix Horſes. 


Some Alter ations made 


ty 9 June. given to any Perſon to diſtrein the Horſes, and to 


deliver them to the Surveyor of the Highways or 


other Pariſh Officer where the Offence is, and if the five Pound be not 


paid in three Days, then the Officer by Warrant of a Juſtice to ſell the 
Diſtreſs, and deliver the Money to the Juſtice to be diſtributed as the 
Act requires, rendring the Overplus to the Owner, after deducting of 
Charges, that if the Offender ſhall preſently pay the 5 /. the Party who 
receives it ſhall immediately pay it to the Juſtice to be diſtributed as 
aforeſaid. | 

2 Fozkeiture 


So much of the Act of 7 & 8 . 3. cap. 29. as 


or Way and Highway. 1 691 
\Foxfefture of 20 J. for the Perſons ſeiſing and Penaley for not carry. 
not carrying the Cattle diſtreined to an Officer, to ins cles Cattle diltreined 
be levied by Diſtreſs by a Juſtice's Warrant, and if wa pe ch 
no Viltreſs, to be committed to the County-Gaol till paid, to be di- 
| mays Moiety to the Informer, the other for the Repair of the 
The Perſon employed by the Carrier, or aſſiſting , The Perſon employed 
in driving of a travelling Waggon, ſhall forfeit c, Grrier {hall for. 
5 J. to be levied and diſpoſed of as aforeſaid. * 
Do much of the Act of 6 Anne, as relates to the A Repeal of Parr of 
— up Hills with more than ſix Horſes is re- 1 
pealed. | 
That where Horſes allowed to draw a Waggon Where they may have 
ſhall not be ſufficient to draw up a ſteep Hill, or itance. 
out of a fon] Place, they may have the Aſſiſtance 
of another Cart or Waggon travelling that Road, with the Owner's 
Conſent, to help up ſuch ſteep Hill, or ont of ſuch foul Ways. 
The Juſtices of the Peace of any County, City, \ 
Ge. or the major Part of them, (five at the leaſt) tat. 8 & 9 Bcap. ts. 
may at their Quarter-Seſfions enlarge or widen any mon Highways. Re 
Highways in their reſpective Counties, ſo that the 
Ground to be taken into the ſaid, Highways do not exceed eight Yards 
in Breadth ; and that they do not pull down any Houſe, nor take a- 
way any Ground from Garden, Orchard, Court or Yard. How to 
be done, and what Satisfaction to be made, and how the Money to 
be raiſed. See the Statute of 8 . g V. cap. 15. 
There any Common Highway ſhall be encloſed Where Complaint 
after a Writ of ad quod dampnum executed, any Fuss 9 
Perſon aggrieved by ſuch Encloſure, may complain «4 8 14 
to the Jaltices at the next Quarter- Seſſions after hen. 
ſuch Inquiſition, who may hear and finally deter- 
mine the ſame ; but if no ſuch Appeal be made, And if no Appeal, 
then the Inquiſition and Return recorded by the ben te be forever binds" 
Clerk of the Peace ſhall be for ever binding. 8 & $&9 Ul 3. tap. 15. 
9 W. 3. cap. 16. | g ; 
How to plead a Writ of ad quod dampnum. Cro. How to plead a Wris 


Car. 266. pl. 16. of ad quod dampnum. 


A Man ſeiſed of three Parcels of Land, ſells two, Where the Law will 
but reſerves no Way, and there is no other Way g * Min a Way to 
than over the other two; he ſhall have the Way, TO. 

becauſe his Land muſt not lie freſh. Latw. 1248. 

An Indictment laid to be Communis Via pedeſtris , A private Way is not 
ad Eccleſiam de W. pro Parochianis, it will be intend- np 9 
ed : private Way only, and not indictable. 1 Vertr. 

208. 
A Cuſtom laid in a Pariſh for a Way to a Cloſe, Ceſtom aid in e. Pa- 
is naught. Lntw. 1319. Cro. Car. 419. R 
' How to juſtifie for a Way from one Place to „H. to juſtife for a 


another, & ſic retrorſum. Lutw. 1508. WAY 


In 


: . 
1 


692 CUay and piabway. 


ſures. 


7 

— 

mp 
F 
_- 
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How 10, plead 2 pri- In pleading of a private Way there ought to be 


vate Way. ſnewin ' Terminus 4 quo, and Terminus 4 dn. | 


\ 


wy 2 Leon. Caſe 13. 
Ho a Preſcription to 4 Pꝛelcription for a Wa ay coat to be in him 
r 


ny wen w2 "SR the Inheritance. Cro. Car. 418. pl. 8. 419. 
Articles for a Way a- Articles for a. Way thro' his Ground, amounts 
— Cy to a Grant of the Way. 3 Lev. 305. 
What makes an High. A Man builds Houſes and leaves Ground for a 


+... Street between the Houſes, he hath thereby loſt the 
Property of his Ground, and it is become the King's 

ö Highway. HE 
What is a Common If a Way leads to a Market-Town, and is a 
Highway. Way for all Travellers, and communicates with a 


What is a private Way. great Road, ec. it is 2 common Highway; 3 but if 
it leads only to a Church, private Houſe, or Vil- 


lage, it is only a private Way. 1. Femr. 189. 


t. ro do where here the Highway over a common Field or 


the Way is founderous. open Field is founderous, the King's Subjects may 
go out of the Track-way, nay, although there. be 


Corn fowri. The King againſt Duncomb. Irin. 10 Cer. B. R. Danv. 


Abr. 783. Ne 1. 
It there be a common Foot-way througha Cloſe 


Where the old Way by Preſcription, and the Owner of the Cloſe plows 


is plowed up, and a new 


Way made. up the Way, and ſows it, and lays Thorns at the 
dice of it, and leayes.in the Pc Cloſe another 

Foot-way, which is uſed. by Foot-paſſengers accordingly, any Man 
may. juſtifie going in the ſaid Way, Ix the Owner-of. the Soil ſhall 
not puniſh the Tort which himſelf was the Occaſion of. Tel. 141, 142 
One Way cannot. legally be ſtopt, and another 


2554. l aid out, — the King's Licence granted after 


out with an ad quad the Return of an Inquiſition upon an Ae damp- 


2 num. Cro. Car. 266, 267. Vaugh. 341. But now 
5 ſee the Statute made 8 69 V. 3. cap. 16. how it 
may be done. 


" Who ovght to repair - There no particular Man is bound, the Pariſh 
H n of common Right ought to repair a publick Way. 


f I Vemr. 183. 189. Style 163, 364. 
And whoa private, Pꝛibate Ways are to be repaired by the Village 


or Hamlet, aud ſometimes by particular Perſons. 


1 Ventr. 189. 

8 repair Ik a Man encloſes Land * one ſide of the Way, 
res. which was anciently encloſed of the other ſide, he 
thrt makes the new Encloſure muſt repair the 
whole Way. 1 Sid. 464. But if there hath not been any ancient Eu- 
cloſure of the other fie. he ſhall repair but half the Way. Did. But 
8 if afterwards he lays it open again, he ſhall. be diſ- 


„ Ger 366, 2 Saund. 160, 


charged from ſuch Reparation. 2 Nr x60 (es | 


z ebene 1 


2 


| Way and Highway. 693 

Where there is a common Highway which hath Where's Man becomes 
been always repaired by the Country, and J. . obliged to repair an 

who hath Lands on both ſides of this Highway 
encloſes his Lands on both ſides of the Way with 
— 3 ; by this he hath taken upon 
| e Reparation of the Highway, and freed the Country of the 

| 7 5 32 it, and is always 171 bound o repair it. Danv. y 4 783. 
_ is the Occupier, and not the Owner ft The Occupier 
Land, who. is 1 with the Repairs of oO _ che Owner is * 
| 1 2 Roll. Rep. 412. But otherwiſe it is PPT... 

e f 
ER Pe es OB ein Land to te froſh, 
A Pan ſells Land, and afterwards the Vendee A Man ſells Land, the 

claims a Way over the Plaintiff's Land, there being Vendee ſhall have aWay 
no other convenient Way adjoining ; the Way re- not — * = 
— becauſe it is 1 Thing of Neceſſity. Cro. Jac. Deed. 2 
170. pl. 10. 190. and will well paſs wit it 
W ues in "ths Deed. | 3 5 2 ” . "7 
a Man hath three Cloſes lying together, and _ A Man hath th 
ſells two of them, . reſerving Ne middle Cloſe, —— and ſells _= 
and bath not any Way to it, but through one of 5 
the other which was ſold, yet he ſhall have a Wax 4 
as reſerved to him by Law. Coo. Fac. 170. pl. 10. 2 Roll. 6. 
Ika Man hath a Way for Carriages from D. to, Where a Menwho 
Black Acre over my Cloſe, and then purchaſes Land e 
adjoining to Black Acre, he cannot uſe the Way he ſhall aa of car 
with Carriages to the Land ' adjoining, though he W © his purchaſed 
comes firſt to Black Acre, and thence to the Land ä | 
' adjoining. Danv. Abr. 734. N? g. 
As well in the Caſe of a Highway as of a Path- To whom'the Soil of 
way, the Soil of the Way belongs to him who . 
hath the Lands on both ſides. 2 2. Caſe 182. 

Where a Man encloſes his Land on both ſides He who enclofes on 
of the Way, whereby it is ſtreightned, yet altho' n 
* 2 4 * 1 it was before, by reaſon of was act 
the Encloſure he is bound to keep it in Repair at his own b 
the Pariſh was bound to do it -» oh Cro. be. 366. J — 

The Freehold and Soil of the Highway belongs | To whom the Free: 

oil; fo do the Profits, as nnn the Win eien 
to the Lord of the Soil; ſo do the Profits, as bold and Soil, and T 
Trees, G. Danv. Abr. 785. 0g 90 VO uns 

How a Way may be claimed by Preſcription, See Title Pꝛeſcription. 


Covary was bound to 
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CAverment. 


_ {Witnefſes. * 
© Will or Teſtament, = YEftamentum eft Teſtatio Mentis & Index Ani- 
hat. Imi Sermo; ſo as the Deviloz ſpeaks by his 


| Mill what his Mind is to have done at⸗ 
| ter bis Death: But in Law, —— Vo- 
luntas fS uſed Where Lands are deviſed, and Teſtamentum where Chat⸗ 
tels ate bequeathed, And to a CU fo2 Land there muſt be thꝛee CUit- 
_ neſſes at the leaſt, who muſt ſet thrir Pands as Witneſſes in the P2e- 
rence of the Devilo2 ; dut to a Will fo Chattels, two Witnefles are 
ſifffcſent, See Co. Litt. 111. a. Py ap the. 5 


Deviſce by Will is in Regularly when an Eſtate is deviſed by Will, 


een the Law puts the Deviſee in the ſame Condition 


puts the Grantee in; ag for the Purpole, where a Term is deviſed, the 
Deviſce is in by Act of Law without Attornment, but not in caſe of 
a Grant at the Common Law ; alſo in the Caſe of a Deviſe of a Free. 
hold, the Deviſee is in without Livery, but it is not ſo in the Caſe of 
a Grant at the Common Law. | 


A Mill whieh doth only concern the bequeath- | 


What Wills may be . | 
proved in Chancery, ing Lands, Gc. may to perpetuate the Teſtimony 
, m__ proved in Chancery * if it be a mixt Will, 
and doth concern Lands, Goods and Chattels alſo, it may be proved 
in the Spiritual Court, quoed the Goods, and if they meddle any far- 
ther, this Court will grant a Prohibition to ſtop them. Hill. 22 Car. 


B. N. | 
3 The Probate of a Will per Teftes in the Spiritual 
Teftes e is no Corroboration of the Will. (Hill. 22 
of it. Car. B. R.) Altho' the common Opinion is other- 
| wiſe; for if it come in Queſtion at the Law, whe- 
ther a Will or no, it is no Evidence to a Jury to prove it a Will, be- 
cauſe it was proved per Teſtes; but the Will reſts as much upon Proof. 
as if it had been proved in common Form, for the Law takes no No- 
tice of Witneſſes examined in the Spiritual Court, a cat 


I 


as by any Act executed hy the Parties, the Law 


A cam in Writing is a good Will to ey Written Will nor feal- 
Lands, although the Will be not ſealed. (Paſch. and, 8994 to convey 
23 Car, B. R.) For the Stätüte of 32 H. 8. that £43: e 
ellables to convey Lands by Will, ſpeaks nothing of ſealing, but only 

of writing ſuch Wills, and the Will declares the Mind of the Teſtator; 
as well 5p the Writing, as if it were ſealed. 

Bee 3 86. - The Teſtament fi 
yocation upon the ſame Papers not ſig . 

A Will by which Lands are conveyed, ought A Win that conveys 
not to be kept in the Prerogative Office, for it doth Land ought not to be 


ned VOCation not. 


kept in the Prerogative 


properly belong to the Legatee of the Lands to ſup- ofice. 

port his Title at the Common Law by, if he be | 
queſtioned for the Lands, and is Part of his Evidence, and therefore 
it is Reaſon he ſhould have the Cuſtody of it. (Mich. 1649.) But they 
may take a Copy of it, and enter it into their Leiger Book, as they 
uſe to do; but if they ſue to have it remain with them, this Court 
will grant a Prohibition. 61, TN NT 

The Teſtator may, if he be at that Time of ſane If Teſtator of ſane 
Memory, deſire another Perſon to ſet his Hand age Tate 
and Seal to his Will for him; and if he do it, the it is good. * 
Will is a good Will, though the Teſtator did it 
not himſelf. (et. 1650. Maii 5.) For it would have been good, 
though no Hand and Seal had at all been ſet to it. 

Jf one makes his Will in his Sicktieſs by the over 
Importunity of his Wife, to the Intent he may be g 
at quiet, and not vexed and troubled by her; ſuch | 
a Will ſhall be adjudged to be made by Conſtraint, and is not a good 
Will. By Rolle Chief Juſtice, in the Caſe of one Hacher and Newborme 
tried at the Bar, Mich. 1654. Quere tamen, for voluntas non poteſt 
cogs, and it differs from the Caſe of making of a Deed by Menace ot 
Dureſs, as to me ſeems. | 

The Scatate gives to all Perſons having any Ma- The Howe of Wills 
nors, Lands, Tenements and Hereditaments holder 4s 7 "ou. 5 
in Socage-Tenure, Liberty and Power, to give and Sea. 1. 
deviſe the ſame by his laſt Will in Writing, or 
_ otherwiſe, by any Act lawfally executed at his free 
Will and Pleaſare. 32 H. 8. cap. 1. ſeck. 1. See poſtea the Statute of 
Frands' and Perjuries, 29 Car. 2. cap. 3. See alſo Title Devile. 


Note, They muſt be Eſtates in Fee-fimple only a. be only Fee. 


by 33 H. 8. cap. 5: ſe. 3. 2 32 D. 8. cap. 5 

ed. 3. h 
Allo all Coparceners or Tenants in Common in _ Ins Oy: 115 
Fee-ſimple of any Lands, Reverſions, Remainders, Pes may deviſe. 
Rents, ec. may deviſe at their Pleaſure. Sed. 4. 


4 , How Words in a Will 
Woms in a Will ought to have a favourable ENDS oo 


Conſtruct ion, becauſe made ſometimes in extremis mai ſhalled. 
inops conſilii, and ſhalt be ſo marſhalled to make it 


A Will made by Con- 
raint is not good. 


o 


29 Car. 2. cap. 3. 


good, that thoſe which are [aft ſhall be put firſt, 2 Plow. 540. b. 541. 


* 


If 


N % . 
| * = * . 
1. 655 


„ and Re- Wil agad, and Re- 


696 — an 


How Man muſt de It is not ſufficient that the Teſtaror hath this 
n Memory to anſwer dg familiar ande uu Queſtiens 
when he makes his Wil ; but he onght to have a 
iſpoſe of His Lands wich Un- 

N er 


his Will. 


diſpoſing Memory, ſo that he is able to f | 
derſtanding and Reaſon. 6 Co. 23. . 
. % Fes 1 .. ; #, » 


p < #197 ; FT | I T Ti 5 8 1 Ho X 
A Men ought to be A Man ought to be of as good diſpoſing Me- 


rr mor y when he revokes his Will, | as he is when-he. 
—— he makes his makes it. Cro. Jac. 497. pl. 3. N 3 
Th | | v dr 39.5 wit to | 7 1 


IJTt is a neral Rule to expound Wills Accord- 

Works in n | 15 50 n ane and the Intent ought to be taken 
e out of the Words of the Will, and not by any 

e e, , e 

A Deviſe of the Oe. A Deviſe of the Occupation of the Land during 


* 


. during that Time. 1bid. 343. 2. bt GED 
where Probates of By the Statute of 4 & 5 Anme, it is enacted, 
* tp wa That the Power of granting Probates of Wills, and 
| Werk ia (the — Letters of Adminiſtration 3 os nds net Perſons 

Wande granted. dying, for Wages or Work dane in her Majeſty's 

ide gr | Docks and Yards, ſhall be in the Ordinary of 7 2 
Dioceſs, or ſuch other Perſon to whom the Ordinary's Power of Pro- 
bate of Wills, or granting of Letters of Adminiſtration, do belong 
where ſach Perſon ſhall die; and that the Salary and Wages for Pay 
due to ſach Perſon from the Queen, her Heirs or Succeſſors, for Work 
done in any of the Docks or Yards, ſhall not be deemed bona notabilia, 


whereby to found the Juriſdition of the Prerogative Court. 


Gln. el the Infancy of J. S. is a Deviſe of the Land it ſelf | 


n The Ordinary grants Adminiſtration, and after- 
A wards 2 Will concealed was found: The Admini- 


ted, afterwards a Will is | 
found, the Adminiſtra- ſtration is void, and cannot be made good by the 


n Executor's renouncing afterwards. 1 Plow. from 


276. to 283. 


AWill written by the @ ill was written ſince the Statute of 


with ces WE AG, Frauds and Perjurits, and Lands deviſed, but did 


good. 


ſubſcribed by three Witneſſes, and good; for being 
written by himſelf, and his Name in the Will, it was a ſufficient Sign- 
ing. 3 Lev. 1. 


What i cati | : 
within che Revocation and afterwards a Revocation, quoad Part upon the 


Frauds. lame Paper, and by three Judges againſt one it is 


a Revocation within the Statute of Frauds. 3 Lev. 


86. b 


An Infant made his Qy Infant makes his Will for Lands, and ſigned 


ill, d | . . . — 
called for i, _ Age and ſealed it in the Preſence of three Witneſſes; 


clared ĩt to be his Will; and when he came of full Age, and lay ill, he cal- 


adjudged void. Jed for it, and then declared it to be his Will; ane 
: 2 ; Ad- 


not ſubſcribe his Name, but ſealed it, and it was 


A Will was made and ſigned by the Teſtator, 


adjadgW, That it being void at its Creation, no Act after he 
Age could make it good. 2 Far. B. R. | | | 

By the Statute of Fraud, aud Perjuries, it is ena- How Deviſes of Lands 
Qed, That all Deviſes and Bequeſts of Lands ſhall 4 1 * 
be in Writing, and figned by the Party fo deviſing. . 
or by ſome other Perſon in his Preſen 


ce, and by his expreſs Directions, 
and ſhall be atteſted and ſubſcribed in the Acid of the Deviſor, by 
three or more credible Witneſſes, or elſe be utterly void 


Alſo, That no Deviſe in Writing, to be revoca- 
ble otherwiſe than by ſome other Will or Codicil 1 8 make ſuck 
in Writing, or other Writing declaring the ſame, 


or by burning or cancelling, tearing or obliterating by the Teſtator, or 
in his Preſence by his Direction and Conſent: But all Deviſes, G. 
ſhall remain in Force until the ſame be burnt, &c. by the Teſtator, 
or his Directions, in Manner aforeſaid, or unleſs the fame be altered 
by ſome other Will or Codicil in Writing, or other Writing of the 
Deviſor, ſigned in the Preſence of three or four Witneſſes declaring the 
| ſame. . = 
Ai. makes his Will in Writing, and makes his 4 makes bis Wife 
Wife Executrix, and gives her all the Reſidue af. Faccutein to whom he 


| « : ies all the Reſidue, 
ter Debts and Legacies paid, three Days after the ſhe dies before bim; then 


Wife dies, 4. taking Notice of it, makes a nuncu- bl eee 

patiye Codicil ten Pays afterwards, and gives to be Pal gien 9: Wife 

B. C. all that he had given to his Wife, and dies; beide good nuncupetive 

and reſolved by the Delegates, that the Codicil is . ; 
good, for by the Death of the Wife, the Will in 

Writing became void. Raym. 324. a 6 fg . 
Allo any Eſtate pur auer Vie (hall be deviſable by | How Eſtate por ufer 

Will in Writing as aforeſaid : And if no ſuch De- Ane . 

viſe ſhall be made, the ſame ſhall be chargeable in be then. 

the Hands of the Heir, if it ſhall come to him b 


reaſon of a ſpecial Occupancy, as Aſſets by Diſcent, AT 
as in caſe of Lands in Fee; and if there be no ſpecial Occupancy; it 
ſhall go to the Executors or Adminiſtrators of him who had the Eſtate 
thereof by Vertue of the Grant, and be Aſſets in their Hands. 

Allo, That no nuncupative Will ſhall be good, 


came of 


Of nuncupativeWills. 


0 wherein the Eſtate exceeds 30 J. that is nat proved In this Clauſe there is an 


5 - 3 Alteration made by 
by three Witneſſes at the leaſt ; nor unlefs the Te- 4 & 5 Anne, 


ſtator, when he pronounceth the ſame, bid the i“ enden of the 
Perſons preſent bear Witneſs that ſuch was his 

Will, (or Words to that Effect) nor unleſs the ſame was made at the 
laſt Sickneſs of the Dead, and in his Honſe, or where he had reſided 
ten Days or more next before the making of ſuch Will, except in caſe 


of ſudden Surpriſe where ſuch Perſon was taken ſick from his own 
Houſe, and died before he returned. . 


Allo, That after 6x Months paſs d after the ſpeak- R Whar 3 mon 
ing of the Teſtamentary Words, no Teſtimony None 
ſhall be received, except the fame, or the Subſtance ste 4; Anna. 
thereof, were committed to Writing within fix 
Days after the making of the Will. 


[Vol. 2.] 3 P See 


bee Wfl. e x nunct- That all ſuch Wicnelſes as are and ought' 


| Who are good Wit See the late 3 Kev thei Hd e Law, 


tobe al- 
jowed to be good Witneſſes upon Trials at Law by 


the Laws and Cuſtoms of this Realm, ſhall be det᷑med good Witneſſes 


to prove any nuncupative Will, or any Thing relating theietrith 
Alſo, That no Probate of any nuncupafive Will 


* e + ſhall-paſs the Seal till fourteen Days after the Teſta- 


— 2 cor's Death, nor ſhall it at any Time be proved till 


Proceſs ſhall be iſſued out to call in the Widow, or 
next of Kin to the Dad. 


How a Will in Wri- Alfo, No Will in Writing concerning Goods 


_ be repeated: Goods ſhall. be repealed, or altered by any Words, ex- 


cet the ſame be in the Life of the Teſtator com- 
mitted to Writing, and read unto and allowed by. him, and proved 


by three Witneſies at the leaſt. 


N 4 Note, This Act ſhall not extend to Soldiers in 
—— een actual Service, Or Mariners at Sea. 


. diers or Mariners. 


Nor alter the Juriſdi- Mote, This ſhall not alter the Jariſdition of of the 


— e Spiritual Court. Statute of Frauds and Perjuries. 
29 Car. 2. f. 3. 29 Car. 2. cap. 3. 


deviſe: A Feme Sole makes a Will, and deviſes ber 
Ko tg ” $ and Lands to F. S. ſhe afterwards marries him, and dies 
afterwards marries bim, in his Life-time, the Deviſe is void. 4 Rep. 60. b, 


„ | 61. 4. h. 


A Man is bound to A Man is bound to permit his Wife to make a 


2 Will. cbougg e en- Will ; though ſhe cannot make a legal Will, yet 


not make a legal Will, he muſt perform ſuch Will as ſhe makes. 5 WW. G. 


yer be muſt perform N. in B. R. and Cro. Car. 219. 8 2. 


uch Will as ſhe makes, 


Wlithernam. 


See. Homine Replegiando. 

5 | thernam is a Taking o2 Repꝛiſal of 
Withernam, what. [8 Cattel 02 Goods in lieu of them 
that were fozmerly unjuſtly taken and 


elloined, 02 elſe with-holden, See 
2 Inſt. 140. 


There 


Taithernain., 999 


here a Replevin is brought for the unjuſt Ta- , Where 4 Withernam 
king, and upon a Verdict or Judgment againſt the bed out. 

Avowant it appears to be fo, and thereupon there | 

is a Judgment to have a Return, and a Retorno Habendo is iſſued out 


to the Sheriff, thereupon to make a Return of the Cattle; and the She- 


riff thereupon returns an Averia elongata, viz. That the Plaintiff hath 
conveyed away the Cattle to ſuch Places where he cannot find them ; 
then there goes out upon that Return a Capias in Withernam of Cattle of 
the Defendant's to the Value of the Cattle taken by the Plaintiff. For 
it is but juſt that the Pafty ſhould” have the Plaintiff's own Cattle in 
lieu of thoſe of the Defendant's unjuſtly taken, and efloined by him. 
Cattle which are taken in Withernam ad Valen- 1 

tiam, that is, to the Value of the Cattle that were enen 41s taken, how 
firſt taken, and ſo detained, that the Sheriff cannot to be underſtood. 

execute the Replevin brought for them, is to be | 

underſtood not of the Number of: the Cattle firſt diſtreined,but accord- 
ing to their full Worth and Value: For elſe he that brings the Re- 


plevin and Withernam will be deprived of his Satisfaction, which he 


ought to have in caſe the Diſtreſs were not lawfully taken. 

J have known that where Cattle have been ta- 3 
ken in Withernam, they have been by a Rule of übern. men b. d. 
Coutt delivered back to the Owner upon his Pay- vercd back. 
ment to the Plaintiff of all his Damages, Coſts and 
Expences. See for this 2 Inſt. 341. | 


Altho Cows diſtreined could not be milk'd, nor | Cattle taken in Wi. 


Horſes diſtreined work d, but ought to be put in a 2 — be milk d 


Pound overt where the Owner may milk or feed 17 ol 
them, yet if Cows be taken in Withernam, the Plaintiff may milk, or 
if Oxen, work them .reaſonably ; becauſe they are delivered to him as 
his own Cattle. 1 Leon. 302. See Title Replebin. See Cro. Eliz. 162. 
pl. 1. 
found for the Avowant, and Damages aſſeſſed, and „f ef pie TE 
upon the Retorno Habendo the Sheriff returned Ave- and Cos. 
ria elongata, thereupon a Withernam was awarded, | 

then came the Plaintiff and tendred in Court the Damages aſſeſs d by 
the Jury, and prayed a Stay of the Withernam, but the Court would 
not grant it, becauſe he muſt firſt pay a Fine for efloining of the 
Cattle, it being a Contempt, which together with the Damages and 
Coſts being paid, he had his Prayer. 2. Leon. Caſe 211. Note, The 


Fine was 3 5. 4 d. See Title Replevin. See Cro. Elix 162. pl. 1. 
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Apon an Avowry for Damage Feaſant it was Where a Withernam 


Witneſs is an indifferent Perfon e each 
Party, and not concerned in the Cauſe, 
"ad is \wom to: give in Evidence: the 
| ys the whole. Truth, and nothing 
ans oz loſes by the Cauſe, he mall not be cwom 


Witneſs, what. 


but the Truth : If he g 
co give Evidence. 


A Teſtimony or one ſingle Perſon is a ſulbici- 


ent for the King except 
in High Treaſon. 


ent Teſtimony for the King in all Cauſes wherein 
he is concerned, except, in Caſes of High Treaſon 
only, for there muſt be two Witneſſes to one and the ſame. Fact; | 


Wo but 
in all other criminal Matters one good Witneſs is ſufficient, Mich, * 


Car. B. R. c ee 
: I divers Perſons be made. Par ties to a Snit, and 
e gone nals Stam. ſome of them are either found Not guilty, or elſe 
ned 25 Witneſſes. the Plaintiff will give no, Evidence againſt them, 
they may be allowed to be examined as; Witneſſes 
in the Cauſe whereunto they were made Parties. (Mich. 22 Car. B. R.) 
For now it appears they are not concerned in the Suit, but ate as 
Strangers and indifferent Perſons, and that the Plaintiff had no juſt 
Cauſe of Action againſt them, but it may be, made them Parties to 
take away their Teſtimony, and if they ſhould not be admitted to be 
good Witneſſes, the Plaintiff might deprive the Defendant of all his 
Witneſſes by making of them Parties. | 


' He that will make uſe of Witneſſes at a Trial, 


One of the Parties 


ſhall not delay the other Muſt get them thither at his own Peril, and he 
for want of Witneſſes, ſhall not delay the other Party for lack of his Wit- 
neſſes. (Paſch. 23 Car. B. R.) For he hath Remedy 
| A; againſt 


1 _ 
againſt his Witneſſes, if he ſuffer in his Trial by reaſon of their Ab- 
ſence, by bringing an Action of the Caſe upon the Statute of Queen Eli- 
. zabeth againſt them for not appearing. 
— 4 is 1 1 of a Will, is _ to g er wap not 1 
allowed as a Witneſs to prove that Will. Peſcb. will hat nene b e 
293 Car. B. R.) For his 90 Intereſt may be con- N55 N 1 
cerned in the Proof of the Will, in reſpect of the Surpluſage of the 
Teſtator's Eſtate which the Laws caſts upon him after the Debts and 
Legacies of the Teſtators be paid, if there be any ſuch Surpluſage. 
The Court will upon a Motion grant a Habeas Te 
Corpus to have a Priſoner in Priſon upon an Execu- * ow 228 


tion in the King's Bench Priſon, to be at a Trial to foner in Execution to be ha 


be examined as a Witneſs, if the Trial be in Los- * miged as a Witneſß. 
don; but he that- obtains the Habeas, Corpus muſt 
carry him thither, and bring him back at his own Charge and Peril, 
that he make no Eſcape. Trin. 1650. B. S. 29 June. 
Jf a Witneſs be fick, ſo that he cannot be at a Wer of a ſick 
Trial, and it is ſo proved by Affidavit, and that E.ideace may be read in 
Witneſs hath been formerly examined upon Inter- 
rogatories in the Chancery in that Matter upon which he is to be exa- 
mined upon at the Trial, the Interrogatory may be admitted to be 
read in Evidence to the Jury at the Trial. (1652. B. S.) That the 
Party may not have Cauſe to complain that he wanted his Evidence, 
One that bath been burnt in the Hand for a Fe G bunt in tt 
lony committed by him, and is pardoned for the Hand and pardoned may 
Felony, may be admitted a Witneſs in a Cauſe. By be admitted a Wirnefs. 
Rolle Chief - Juſtice, 1652. B. S. For by the Par- 
don his Offences are pardoned, and he is made reFus in Curia; for the 
Pardon doth pardon as well the Offence it ſelf, as the Guilt it ſelf; 
but a Perſon who ſtands convicted of Treaſon or Felony cannot until 
ſuch Convidion is taken away either by a Pardon, or reverſing of the 
Judgment againſt him, be admitted to be an Evidence in any Court. 
In the Caſe of one Williams and Pues, Paſch. 1 
1656. B. S. Upon a Motion it was ſaid by Glyz . „ 
Chief Juſtice, that one whom the Plaintiff makes a fendant in a Suit is good 
Defendant in the Suit, on purpoſe to take away Vidence. 
his Teſtimony, may be examined as a Witneſs in 
that Cauſe, de bene efſe ; and if the Plaintiff do prove no Cauſe of 
Action againſt him, his Teſtimony is to be allowed for good Evidence 
in the Cauſe, | 
| Upon Evidence given at a Trial at the Bar be- ce robbed is «| 
tween Warren a common Carrier, and the Hundred the Robber ry. 
of Broadwater, upon the Statute of Wincheſter, of 
Hue and Cry; it was ſaid by Ghz 9 That a Carrier who 
is robbed, may be examined as a Witneſs at the Trial touching that 
Robbery, to prove the Robbery, and what he was robbed of, otherwiſe 
the Truth cannot be known: So alſo may the Par- as 
ty himſelf who is Plaintiff, and brings the Action: 79 105 laden. 
But he ſaid, That this is the only Caſe where one | 
may be admitted to give his Teſtimony as a Witneſs in a Matter which 
ULVol. 2. |] 8 Q concerns 
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concerns himſelf ;-and in this Caſe the Carrier was examined accord- © 


ingly. Note, Mich. 1656. B. S. For if the Law ſhould: not be ſo, 
that Action would ſigniſie very little, for Perſons are robbed often- 
times when they are alone, or in the 8 of Strangers, ſo that 
without the Oath of the Party robbed it could very ſeldom cotſſe to be 


certainly known what, or how much a Man was robb'd of; but when 


a Man travels alone, and is robb'd of a Sum of Money, it will, if he 


brings his Action againſt the Hundred, concern him very much to 
have good Evidence to prove what Money or other Things he carried 
out with him when he was.robbed ; otherwiſe it will be a hard Mat- 
ter for him to recover, becauſe the Hundreds have been often put up- 


on with ſham Robberies, and have ſometimes detected them. 


* Pariſhioner no good 


Witneſs to prove the 


Bounds of the Pariſh. 


Tn the Caſe of Meredith againſt the Hundred of 
Warlington in Surrey, Paſch. 1657, It was ſaid by 


Ghn Chief Juſtice, That a Pariſhioner is not a com- 


petent Witneſs to prove the Bounds of a Pariſh 


where he is an Inhabitant, although he pay neither Scat nor Lot, but 
receives Alms of a Pariſh, becauſe he is ſubject to watch and ward, and 
ſo is concerned ſomething, though not fo much as others of greater 


Abilities. 


A Witneſs who lays a 
Wager, when he admits 
it to be loſt, may be a 
Witneſs in the Cauſe. 


No Fee for the diſ- 


| charging of a Recogni- 
zance for a Witneſs's 
appearing. 


Nor more than 25. 
for drawing of the Bill. 


| Foifeirure of 51. : 
10 & 11 M. 3. cap 23. 


Who may be a good 
Witneſs by the Civil 
Law, but not by the 
Common Law. 


One who laid a Wager, when he admits his 
Wager is loſt, and pays it, may be a Witneſs in 
the Cauſe. 1 


No Clerk of the Aſſizes, Clerk of the Peace, or 
other Perſon, ſhall demand, take or receive, any 
Fee or Reward of any Perſon who ſhall be bound 
to give Evidence againſt a Traitor or Felon for the 
Diſcharge of his Recognizance ; nor demand or take 


more than 2 s. for drawing of the Bill, upon For- 


feiture of 51. and Coſts of Suit. 10 & 11 VV. 3. 
cap. 23. ſect. 7. | 7 


Altho* Judgment of the Pillory infers Infamy at 
the Common Law, yet by the Canon and Civil 
Law it -will not import any Infamy, unleſs the 
Cauſe for which he was convicted was infamous; 


and he ſhall be a good Witneſs to prove a Will, unleſs convicted for 


any infamous AQ, 


What is a good Excep- 
tion againſt a Witnels, 


and what not. 


When a pillory'd 
Perſon may be a Witneſß. 


And when not. 


3 Lev. 426, 427: 

The Counſel cannot in the Examination queſtion 
his whole Life, as that he is a Drunkard, or an 
Whoremaſter, @*c. but if he hath done ſuch a no- 
torious Fact, which is juſt Exception againſt him, 
then he may be excepted againſt, March 8 3. pl. 130. 

Aan infamous by ſtanding in the Pillory, &c. 
may be a Witneſs when pardoned. 5 Mod. 16. 


But one that hath had an infamous Judgment, 
cannot be a Witneſs. 74, 75. 1 
| p 


- 


Witness. 

By the Statute of 4 3 Aunæ, it is enacted, 
That al ſuch Witneſſes as are or ought to be good 
Vitneſſes upon Trials at Law, ſhall be good Wit- 


neſſes to prove a nuncupative W ill, Or any Thing 


relating thereunto : 


One who is Bail ſto an Action cannot be a Wit 


nels for the Defendant ; becauſe being Bail, he is 
a Party concerned himſelf, and in ſwearing to diſ- 
charge the Defendant, diſcharges himſelf. _ 
A Witneſs, who. by reaſon of Sickneſs, extream 
Age, or other Cauſe, cannot come to a Trial, ma 
by Order of Court be examined in the Country, 


before any Judge of the Court where the Cauſe de- 
pends, in the Preſence of the Attorneys of each Side; 
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A good WirneGs upon 


a 1rial at Law ſhall be 


a good Witneſs to prove 
a nuncupative Will, 


4&5 
4 ; 


Inne. - 


1 


A Bail in-the Adlon 


cannot be a Witneſs at 


the Trial. ) 


. 


Where the Evidence 
of a ſick Perſon, Ce. 
taken before a Judge, 
ſha!l be allowed. 


and the Teſti- 


mony ſo taken ſhall be allowed to be given in Evidence at the Trial. 


Ia Witneſs be ſerved with the Proceſs of any of the Courts of 


Record, to give. his Teſtimony concerning any Matter depending in 
ſuch Court, and having tendred to him according to his Calling ſuch 
reaſonable Sum of Money for his Coſts and Charges, as having Regard 
to the Diſtance of the Places is neceſſary to be allowed, doth not aↄ- 
cording to the Tenor of the Proceſs, having no lawful and reaſonable 


Impediment, appear in Court to give his Evidence: 


If it be in a Civil Cauſe, the Party may have his 


Action upon the Statute of 5 Eliz: cap. 9. ſed. 12. 


to recover 10 l. together with ſuch further Recom- 


pence. to the Party grieved, as by the Diſcretion 


who procured ſuch Proceſs. In an Action upon this 
Statute it is ſaid; That the Plaintiff ſhewed the Sub- 
pena to the Defendant, and left one Shilling to- 
wards her Charges, and promiſed that if ſhe came, 
| ſhe ſhould have as much as ſhe deſerved ; and alſo 


Exception the Judgment was ſtayed. Cro. Car. 522 
355. Maddiſon verſus Shore, a Caſe to the ſame Pur- 
pole. See Title Coſts and Damages. But if it 
be in a Criminal Cauſe, then the Court, if they 
think fit, may grant an Attachment. ne 

_ Where a Feme Covert is ſubpzna'd to give Evi- 
dence, and having her Charges tendred, doth not 
appear, an Action lies againſt her Husband and her 
upon this Statute. 1 Leon. 112. Caſe 116. See 
Title Baron and Feme. 


come fo 


What Remedy againſt 
a Witneſs who doth not 
give Evidence | 


in Civil Cauſes. 
5 Eliz. cap. 9. (ea; 12. 


of the Judge of the Court out of which the Proceſs iſſued, ſhall be a- 
warded according to the Loſs and Hindrance ſuſtained by the Party 


How 


to lay the De- 


clatation in an Action 
upon this Statute, and 
what Evidence will do. 


5 Elis. cap, 9. Sect. 12, 
left a Note with her of «the Day and Place of the Appearance: Then 
he ſays, that ſhe accepted the Shilling, and did not come; and moved, 
That it was not averr'd that one Shilling was ſufficient for her, but ſhe 
having accepted it, it is well enough. Another Exception, That he 
did not leave the Writ with her. Curia, That need not. The Jaſt Exception, 
That ſhe did not ſay, that by reaſon of her not appearing, the Verdict 
paſs'd againſt her, or that ſhe was forc'd to be nonſuited, and for this 


540. 


See 5 Mod. 


And what Remedy in 


Criminal 


Action 


Cauſes. 


lies againſt 


Paron for Non-appear- 
ance of 
Subpana, 


Feme upon a 


A rUitneſs 
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Where the Court will 
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Wirneſſ:s are now A itnels that is to teſtifie on the Behalf of the 


{worn ro give Evidzace King againſt one that is arraigned for Felony, muſt 
for Treaton, W be the King ; ſo alſo now one who is to 

BS give Evidence for the Prifoner againſt the King 
upon any Trial for Treaſon or Felony, ſhall take an Oath to depoſe the 


Truth; and if convicted of any wilful Perjury, ſhall ſuffer all the 


Puniſhments, Forſeitures and Diſabilities, as may be inflicted upon 
Perſons convicted of wilful Perjury. 1 Aunæ Seff. 2. cap. 9. ſeF. 3. 


One that had but a ſmall Legacy given unto him f 


A Legatee of a0, by a Will, (I think it was 20 s. to buy a Ring) 
— ths Wi. as not allowed to be a Witneſs to prove that 
Will, for that were to ſuffer one to ſwear for bimſelt'; and this was 
adjudged by the Delegates. in Serjeant's Inn, Fleetſirect, in the Year 


1701. But he might have releaſed his Legacy, and that would have 


made him a good Witneſs. x 
| By the Statute of Frands and Perj uries, 29 Car. 2. 


e * w cap. 3. All Wills whereby Lands are deviſed muſt 


| Lands. be in. Writing, and ſigned and ſealed by the Devi- 


rr ſor in the Preſence of three or more credible Wit- 
| nefles, which Perſoris, who are Witneſſes, (the 
Statute ſays) muſt, ſet their Names thereunto as Witneſſes in the Pre- 
ſence of the Party who made the Will, otherwiſe it is void. 
. the Opinion of the Court of King's Bench 
gned in one Room, and Upon 2 Trial at Bar by a Buckinghamſhire Jury, That 
the Witneſſes in another. Where the Deviſor ſigned and ſealed the Will in 
one Room, and the Witneſſes: ſet their Names to it 
in another Room, both which Rooms opened into each other, ſo rhat 
a Man might ſee in one Room what was done in the other, and the 
Deviſor might (if his Curtains were not drawn cloſe) fee in one Room 
what was doing in the other; that this was a Signing of the Witneſſes 
in the Preſence of the Party within the Intent of the Statute; but che 
Jury notwithſtanding gave a Verdict that it was a void Will. 
A Pan may be. a credible Witneſs, that is, one 
1 Fame, and d of of good Fame and Credit, and yet, by the Rules 
be admitted to be a good Of Law he may not be a Witneſs in the Cauſe 
Wirneſs. wherein he is produced to give his Teſtimony: For 
he may be for ſome By- reſpect not indifferent in 
that particular Cauſe, though otherwiſe accounted of good Credit and 
Repute. . my 
i Tf the Counſel on both Sides at a Trial cannot 
examine a Witneſs over àgree what Teſtimony a Witneſs, examined in the 


again. Cauſe did give, the Court will examine him again, 
That all Things given in Evidence may be left clear, 


and without Liſpute to the Jury to conſider of. 
Inhabitants of a Ce Inhabitants within a Corporation, if they be 
9 — ue not free of the Corporation, may be admitted as 
not free. Witneſſes for the Corporation, at a Trial which 
concerns the Corporation: For their Intereſt is no 
Way concerned, and Favour is not 2 good Exception againſt a Wit- 
neſs, although it be againſt a Juror, becauſe Teſtimony of a Witneſs 
E 


r = 


„ 0 A 


is left to the Jury to credit or not to credit, as they ſhall find Cauſe, 
and fo it is not „* the Jury: But the Jury's Verdict, be it true 
t 


or falſe, is binding e Party, and therefore there is greater Cauti 
to be uſed that hey may be different and not artis. VO 
2 Witnefs may not be compelled to anſwer up- i 

on a Voire dire, touching a Treſpaſs done, for the „ren Wicne6 ſhall 
doing whereof he may himſelf be liable to an Acti- ſwer upon 1 * 
on: For nemo tenctur prodere ſeipſum, it being againſt 

the very Law of Nature, and therefore it ſeems the tendring of the 
Oath ex sfficio is not warrantable. 5 

One that is of Counſel in the Cauſe on one Side, Where a Counſel of 
may be examined as a Witneſs in it on the other ** other Side may be 
Side, if he be ſerved with Proceſs to give his Teſti- | 
mony therein, ſo that what he is examined to is not to the Validity of 
an Aſſutance, or to any Matter that came to his Knowledge as Coun- 
ſel in the Cauſe, but by ſome other Means : So likewiſe in the Caſe of 
an Attorney in the Cauſe, for if it did, then he may refuſe to be exa- 
mined. For in the former Caſe he is enjoined by Law (which is to 
be preferred before his Client) to do it : But in the other Caſe, he is 
not in any wile to betray his Client's Cauſe, or any of his Secrets 
committed to him, to his Client's Prejudice. 

The Examinations of Witneſſes which were taken ae... Examinations of 
in perpetuam rei memoriam ought not to be made uſe nt to 3 wa 
of at a Trial, until the Witneſſes ſo examined be they are living. 
dead; for they were only examined for their Teſti- ' 
monies to be preſerved, and to be made uſe of only in caſe they 
ſhould die before the Trial. 

One that is any ways concerned in the ſame One concerned in the 


0 . - Title of Lands in yea 
Title of Land in Queſtion may not be allowed as gion cannot — 


a Witneſs in the Cauſe, although he be no ways though no Party to the 


then a Party to the Suit; for his Teſtimony tends Sit. 
to the Corroboration of his own Title, and there- 
fore ſhall not be preſumed to be indifferent. 

Dne that claims any Benefit by a Deed may not _ | g 
be allowed a Witneſs to prove tho Deed, in re- 4 Bengt b). Bg. 
gard of his Intereſt. 1 

One that is to be a Witneſs at a Trial ought not 4 Witneſs ought not 
to be examined before the Trial, but by Conſent tb. 1 
of both Parties, and a Rule of Court for that Pur- ſent of both Parties. 
poſe ; and it may be in ſuch Caſes where he can- 
not conveniently be had at the Trial. | 

Jf one who gave Evidence in a former Trial be o oy 8 oy 
dead, then upon Proof of his Death, any Perſon Nan gre. 
who heard him give Evidence, and obſerved it, | 
ſhall be admitted to give the fame Evidence as the deceaſed Party gave, 
provided it is between the ſame Parties: And it is very neceſſary where 


the Cauſe is of Concern, to take the Evidence in Writing; 
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Where a Witneſs my Tf a Witneſs depoſeth falſly, but the jury gives 
be indifted of ene no Credit to it, nor give the Verdict againſt his 
—.— _ - Oath, although the Party grieved cannot ſue him, 

| be may be indicted for it. 2 Leon. Caſe, 262. 

A Witneſs for the. 4 Tliitneſs who is ſworn to give Evidence for 


King . the King, may, if he ſwears falſly, be indicted at 


aw. | the Common Law, but not upon the Statute of 
5 Eliz. cap. 9. 5 Eli. cap. 9. 18 le 5 15 
What is Perjury, and = (Chat is Perjury, and what not; very well ar- 
1 gued on both Sides, from 342. to 348. 
The Puniſhment of See the Act of 5 Eliz. cap. 9. entituled, An 4G 
Perjury. for thePuniſhment of ſuch Perſons as ſhall commit wilful 
„ Els. cap. 9. aud corrupt .Perjury. This was temporary; but at- 


29 Eliz. cap. 5. terwards by 29 Eliz. cap. 3. and alſo, 21 Fac. k. 
21 Jace 1. tap. 23. cc. 28. made-perpetual. © | | | So 


Moꝛds. 


4 2 
Expolition. 
See! Slander. 


What this Title Word: 


is. 


Y the Mozd Words here, Scandalous and 
Deamkatozy Wozds which touch a Pan 
in his Reputation, Trade and Livelihood, 
are intended, fo2 the ſpeaking whereof an 

Action at Law well lies if they do appear to be actonable. 


Words wipe ome 7 en Altho' Words were not actionable in themſelves 
45 Kicnabſe at the Time of the ſpeaking of them, yet if an Acti- 
by the Defendant's on be brought for the ſpeaking of them, they may 
Treadiog. be made actionable by the Defendant's pleading, 

by juſtifying of the Words. (Mich. 22 Car. B. R.) 
For it may be, that in ſuch his Juſtification he may explain in what 


2 Senſe 


e « OY 
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Senſe he ſpoke them, which did not appear plainly before: And 
where Words are ambiguous, the beſt Senſe ſhall generally be taken. 


Jf the Words import Scandal in themſelves, by 
which Damage may accrue, then they will bear 
Action without Damage, otherwiſe not. March 
115. So where they draw a Man's Life or good 
Name in Queſtion. Cro. Fac. 531. 

JA will queſtion him for poiſoning mine Aunt ; 
and he did not aver that ſhe was poiſoned, ad- 
judged actionable; for the Words are direct Slan- 
der: And as to the Want of the Averment, it is 
good without it; for thereby his Credit is im- 


When Words are 


actionable, and when 
not. 


Where they draw a 
Man's Life or Name in 
Queſtion. * 


Words of poiſoning, 
and did not aver that the 
Party was poiſoned, yer 
Action lies. 


peach d, although he never did the Fact. Cro. Elix. 569. pl. 3. See 


Title Slander. 

. Thou haſt killed thy Wife ; and did not aver that 
his Wife was dead. Curia. It ſhall be intended, if 
the contrary be not ſhewn by the Defendant. Cro. 
Eliz. 823. pl. 24. 

. Where Articles are exhibited to a Juſtice of the 
Peace, comprehending divers great Miſdemeanors, 
to the Intent to bind the Party to his Good Beha- 
viour, the Party accuſed ſhall not have his Act on 


Thou haſt killed thy 


ife, lies ſans Avei meat 
that ſhe is dead. | 


Articles exhibited to 
a Juſtice, the Party ac- 
cuſed ſhall nor have his 
Action. 


for any Matter in thoſe Articles; becauſe the Party hath purſued the 


ordinary Courſe of Juſtice. 4 Rep. 14 b. 15. 4. 


Caſe for Words ſpoken of a Juſtice of the Peace 


and a Deputy-Lieutenant ; and the Verdict found 
that he was a Juſtice of the Peace, but no Deputy. 
Lientenant, and yet good, the Words being action- 
able. 3 Lev. 50. 4 Rep. 5.16. 4. | 

The Words Son of a Whore are ſuable only in the 
Spiritual Court, and there by Mother and Son. 
3 Lev. 119. 137. | 


The Word Whore lies not in our Law ; for our 
Law cannot try whether a Woman be a Whore or 
no ; but it is the Spiritual Court muſt do it. Cro. 
El. 787. pl. 27. | 

- Pou kill'd A. B. innuendo A. B. modo defunct ʒ 
modo dlefund extend only to the Time of the Acti- 
on, not to the Time of ſpeaking the Words. Cro. 
Jac. 215. pl. 12. 


Thou art forſworn before a Juſtice of the Peace, are 
Moat Works = IA. art forſworn before 
J. S. innuendo 4 Juſtice of the Peace, is not. 3 Lev. 
166. 4 Rep. 15. 4, b. 8 

Doty to declare for Words ſpoken of a Juſtice 
of Peace. Cro. Car. 223. 


Words ſaid to be ſpo- 
ken of a Juſtice of- the 
Peace and Deputy. 
Lieutenant; the Verdict 
found him only a Juſtice, 
and gocd ; why. 


Son of a Whore is ſua- 
ble in the Spiritual 
Court by both Mother 
and Son. 


The Word Whore is 


not aQtionable, and why. 


You kill'd 4. B. modo 
defun&. the modo defunct᷑. 
refers to the Time of 
the Action, not of the 
ſpeaking the Words, and 
fo naught. 


Thou art ſerſworu before 
a Juſtice of the Peace, is 
actionable, 


How to declare for 
Words ſpoken of a Ju- 
ſtice. 


Scan- 
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vor lie of a Virgin, un- 
leſs aQtionable in them- 
ſelves, or thete be Loſs 
of Marriage. 


Words ſpoken of a 
Man whereby he loſt his 
Marriage: So alſo where 
a Woman loſes her Mar- 


Words ſpoken by In. 
terrogation actionable. 


Where Words are 
ſpoken ar one Time, and 
where at ſeveral, and en- 
tire Damages, how to be, 


if ſome are not actiona- 
ble. 


Scandalous Words will 


Moꝛds. * 
Scandalous Words ſpoken of a Virgin will not 
lie, unleſs in themſeves actionable, or Loſs of Mar- 
riage, with ſome particular Perſon alledged in'the 
Count, Lutw. 1296. Cro. El. 787. pl. 27. 


lows ſpoken of a Man whereby he loſt his 
Marriage ; the Words are, Hath that Baſtard Bryan 
cauſed you to be arreſted £ Adjudged actionable. Cro, 
40. 422. pl. 3. Latch 218. It lies allo where a 
oman loſes her Marriage. Anne Davis's Caſe, 
4 Rep. 16. 
(lows ſpoken by Interrogation as actionable as 


if ſpoken affirmatively. Cro. Jac, 568. pl. 5. 


When Words are all ſpoken at one Time, and 
ſome are actionable, and ſome not; there Damages 
ſhall be intended to be given for thoſe which are 
actionable : But if ſpoken at ſeveral Times, and the 
firſt-be actionable, and the other not, and the De- 


fendant is found guilty, and entire Damages given, there the Plaintiff 
ſhall not have Judgment. Cro. Car. 327. pl. 11. 328. 


Of an Attorney, You 
are a corrupt Man, and 
deal corruptly ; lies. 


Action lies not for 
ſaying of one, That he 
was detected of Perjury. 


Action for ſaying, 
Thou killede® thy Wife ; 
Plaintiff ers forth he had 
a Wife living, No 
AQtion lies, 


Theſe Words ſpoken of an Attorney, viz. You 
are well known to be a corrupt Man, and to deal cor- 
ruptly, held actionable. 4 Rep. 16. 4. 

The Plaintiff ſaid, That the Defendant was de- 
tected of Perjury in the Star-Chamber. An Action 
lies not, for an honeſt Man may be detected, but 
not convicted. 4 Rep. 16. 

The Plaintiff ſets forth, That he hath a Wife 
living; and that the Defendant (aid of the Plaintiff, 
Thou Killedſt thy Wife : No Action lies, becauſe by 
the Plaintiff's own ſhewing, his Wife is living. 


And if the Words had been, That he had murdered his Wife, no Action 
would have lain, for it appears that ſhe was not murdered. 4 Rep.16. 4. 


Where there are more 
Words in the Declara- 
tion than the Defendant 
ſpoke, yet it ſhall not 
hurt the Declaration. 


Tho' the Plaintiff declares of more Words than 
the Defendant ſpoke, yet if it appears upon the 


Evidence that he ſpoke thoſe Words which are 


actionable, and the Words added diminiſh not, 
nor are any Alteration of the Senſe of thoſeWords 


' whereof he declare th: Plaintiff ſhall have his Judgment. Cro. Jac. 


407. pl. 4. 


Where Innuendo with - 
out any Communication 
will do. 


Where aninmwendo helps 
nor. 


He, Innuendo the Plaintiff, is a Traztor : Adjudg'd 
actionable, although there was ng Communication 
about him. Co. Jac. 673. pl. 7. 674. 

Thy Father is a Ihief, [nmendo the Plaintiff, and 
not alledged to be fpoken to the Son, nor in his 
Preſence, the Innnendo helps not: Adjudged pro De- 
ſendant. Cro. Car. 92. pl. 16. 


AOlhere 


. :m; j. . -.. 
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There Words are laid to be ſpoken falſly of the Where abe ARjoit will 
Plaintiff, that is ſufficient, without ſaying there hold without a collequium, 


was any Colloquium of him. Cro. Car. 278. pl. 4. 


The Purpoſe and Intent. of a Man without: an The latent without 
Act, is not puniſhable 1 the Law. 4 Rep. 16,þ, an Att is not puniſhable. 


Faſt, Tn all Actions on the Caſe for Words, the 3 general Roles to 


Perſon ſcandalized muſt be certain. for 2 Word * 


Ferondly, The Scandal muſt be apparent by the Words themſelves ; 
* therefore if one lays Jars precedent Communication, that one of 


the Servants of J. S. is a Thief; here for the Incertainty of the Per- 
ſon no Action lies, and an Jnnnends cannot make 


this certain, which was uncertain before. For the * 1 F e. 
Office of an Innuendo is to aſcertain the ſame Perſon tain. 
which was named certainly before, and in effect „ „„ 
ſtands but in the Place of a predict; r 
make a Perſon certain, who was incertain before. 

4 Rep. 17, b. 20. 4. 8 


That which comes under or 8 the Iunnendo What comes under 


Rl comes uader or 
. after the Immendo is not 
is not an expreſs Averment; nor iſſuable. Cro. Car. expreſs. Ayermant,. noe 
443: iſſuable. eee 
There! is A Difference where the Words of them eee 
elves import apparent lncertainty, and when they , Wh** 4 Averment 


an erditt may he) 
may be aſcertained by Intendment : In the:firſt _ 8 TY 


the Uncertainty of 
no Averment will aid it; but in the laſt Place, by Words. 
the Averment and Verdict it _ = aided. * Cro. 


| Jac. 107. Pl. 2. 


Thou art as arrant 4 Thief. as woke Fs: in i England; 4. aviant e Thief as 
and he did not aver that there were Thieves in . . 
Eng land, and for that Reaſon held not to be action- west. ni! val 38 
45: 1 Cro. Fac. 685. pl. 2. See Cro. Car. 40. pl: 1. 5 0910 

An Action brought in London for tile Word Action for the Word 


Whore, not encouraged... 4 Rep. 18. 2. Whore in lau. 
In An Action of Slander of Title, if the Defen- For 3 of a Title. 
dant affirms and publiſhes, That the Plaintiff had no 2098) ) 


Right, but that he himſelf had ; here, becauſe te 
Defendant pretends a Title, though he hath none, no Action- a: 


For if an Action would lie, how could a Man go to Counſel, or com- 


mence a Suit, without ſubjecting of Tnmndrdt, to an Action? 4 Rep. 18. 4. 
1 Rep. 175. 


The Words, Ton are a Knave, 8 n | Where the Words, 
ly, will not bear an Action; but if one call ano- opable ad, chert nor. 
ther Knave, and apply the Words particularly to 
the Profeſſion of him againſt whom they are ſpoken as to call an At- 
torney at Law, Krave, and to apply it ſpecially to him in Relation 
to his Practice as an Attorney, an Action on the Caſe will lie for the 
ſpeaking of them. (Hill. 22 Car, B. N.) For by the Application of 


them they import a ſpecial Damage "_ to the Party by the 2 
P ol. 2. 8 5 
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Practice. 


A perjur'd Ruaue tho 
AdjeQive Wards, actic- 
nable. 


When Adjective Words 
are actionable, and when 
not. ö 


Bankrapt Knave, being 
two Subſtancives, are 


«Qionable, not if they 


were hankruptly Kuna ve, or 
ad jectively ipoken. / 


Adjective Words are 
not ſo ſtrong as abſolute 
Words. | 


Cheating Knave, which 
touch a Man in his Pro- 
| feſſion, is actiona ble. 


mn are 4 Cheat, not 
actionable, ir not being 
alledged to touch him in 
bis Trade. 


Bankrupt Rogue is «Qt» 
onable, and why. 


He muſt lay in his 
The Plaintiff ought to lay in his Declaration, That 


Declaration, that he 
uſed buying and ſelling 
at the Time of the 
Words. 


In what Senſe Words 


ought to be taken. 


Upon diſcloſing 


Words. 


of them, in llandering him in bis Profeſſion, and leſſening of his 


The Words, Thou art a perjur d Knave, are acti- 
onable, though they are Adjective Words. For 
ſometimes Ad jective Words are actionable, and 
ſometimes not. Firſt. When the Adjective pre- 
ſumes the Fact committed. Secondly, When they 
ſcandalize one in his Office or Trade. 4 Rep. 19, 
Cro. Jac. 65. pl. 5. 166, 205. Fe" 
Thou art a Bankrupt Knave, being two Subſtantives, 
are actionable; but if they had been baxkruptly 
Knave, or adjectively ſpoken, they had not. Co. 


Jac. 345. pl. 13. 


adjetive Words are not 
Words. Cro. Fac. 499. pl. 7. 


To call a Man a cheating Knave, which touch 


ſo ſtrong as abſolute 


him in his Profeſſion and Means of getting his Liv- 


ing, is actionable. Cro. Jac. 504 pl. 15. 
(lows ſpoken of a Tradeſman, Tos are à Cheat, 
and I will prove you aCheat for many Years : Adjudged, 


That theſe are Words of Heat, and not actionable, 


having not alledged, that the Cheat was in any 
Thing belonging to his Trade. 5 Mod. 298. 

He is a Bankrupt Rogue, adjudged actionable; 
the Addition of Rogue to Bankrupt doth not exte- 
nuate, but aggravate it. Cro. Car. 3t. pl. 1. Note, 


he was a Trader, and uſed buying and ſelling at 

the Time of eating che Words.Cro. Car. 282. pl. 23. 
Moos ought to be taken in ſuch Senſe as they 

are ſpoken, and according to the common Speech. 

Cro, Cer, 382. . I. | 

of the whole Matter, Words will be actionable, 


which otherwiſe would not. 4 Rep. 19. And ſee Lord Cromwells 


Caſe. 


The three Incidents | 


which Defamations in 
the SpirituaICourr ought 
to have. | 


Dekamations in 
have three Incidents : 


: 
- 


the Spiritnal Court ought to 


Firſt, That it concerns Matter meerly Spiritual and determinable in 
_ that Court, as Adultery, Oc. 7 In. | | 1446s 


00 Secondly, It ought to concern meerly Spiritual Matter only. For 
if it concern Matter alſo determinable at the Common Law, the Spiri- 
tual Court hath no Conuſance of it. 222 


3 


Thirdly, 


n = — 
| | 4 Sinn, 711 
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T 21 18 01 od. Hisn! trol 
Mirdly, Altho* the Defamation be ſolely 
there ſhall recover no Damages nor Amends ; but the Suit muſt þe for 
puniſhing the Offence pro ſalute anime. 4 


A Where the Defendant, in caſe of Defamation; is I «ny Man be con- 
put to a corporal Puniſhment : If he will redeem [quad in Aer pick 
his Penance; and agree to pay the Party damnified , tual Court, he may re- 
a certain Sum of Money, the Party damnified-ſhall deem chis for Money. 
have a Suit for this in the Spiritual Court. 4 Rep.20. 5 
An Action was brought for Words, quorum tenor A Declaration for 
ſequitar is Bec verbs ; this is no expreſs Allegation e,, Gf. I auge“, 
of the ſpeaking of the Words, and therefore naught, 
Cro. Eliz. 857. pl 24. 1 wh I 0 
CUhere Damages are found to be under 40 , in , Where in an Action 


an Action for Words, the Plaintiff ſhall recover r * ge 


no more Coſts than Damages. 21 Jac. cap. 16. tiff ſhall have no more 


Coſts than Damages 
21 Jat. cap. 16. 


But where it is for calling of him Thief, and , . . 
caufing of him to be indicted of Felony ; there he , Cn. l have 
ſhall have his full Coſts. Cro. Car. 163. pl. 5: 307. 

N. 7. Ar br e 7% 
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„02 Expolition of 
_ Wozds. 


| Wozds 


Latin Word uſed in pleading, which Word A Latin Word that 

_ doth fignifie divers Things, is neverthe- _ —_ 
leſs well uſed to expreſs that Thing which to it, mall expreſs the 

is intended to be expreſſed by it, if 35 x Thing intended. 

be an Azglice joined with it. (Hill. 21 Car. B. R.) 

| For by:che Word Anglice it is explained what the Party doth intend 

it ſhall ſignifie in Esgliſb; alſo if an Action be brought for a Thing 
for which no Latin Word ever was, yet by making a Word ſound 

near the Latin of the Thing in Queſtion, with an Anglice to it, ſhall be 


good 


piritual, yet the Plaintiff 


— - 
FS — —_— 
Mie< a * = 4 
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ood enough; but if any Latin Word ſhall be found for the Thing 
15 Geno, chen the nde Latin n will make anette or 
Plea naugit. 1d ; 2H tor egg ui en 
Cows which day be taken or interpreted in 2 
1 Er Cntr general and common Senſe, ought not to receive 
Aton. à ſtruined and unuſun! Conſtruction. (Hill. ai Car. 
B. R) For 1 likely che Patty that uſed them, had a plain and com- 
mon Mea ning in them; and not a ſtrained and unuſual Meaning, and 
therefore the Law will rake them according to the common Parlance. 
g Moos which are in themſelves uncertain, may 
. nevertheleß be made certain „ ſubſequent or fol- 
folloiging. © lowing Words. (Mich. 43 Car. B. R.) Which 
ſerve as a Comment to explain hat dhe Speaker 
- did mean by them. WIE 
A Word abbreviated "11 Mo which is written then: or übbrge lite 
2 * 8 1.85 9 without a Dan, is not good. (Hall. 24 Car. B. No) 


9% , wil 11 i For Ne Past per turning op of a Strobe or Daſh 


wick z a pen at the End of it, is the general Mark or Sign to diſtinguiſh | 


an abbreviated Word from a Word written at length. 

AIntertain Words f in the Count or Declaration 
"Ties op bg: may be made good and certain by à Plea in Bar. 
made certain. Hill. 22 Car. B. R.) IO wit, by the' Defendant's 
taking Notice of the Meaning of them in his Nea; 

for if they be certain to the Defendant, they are certain enough. 
| The different placing of the ſame Words may 
6 _ cauſe them to have a different Senſe or Conſtru- 


them to have a different tion. (Paſch. 23 Car. B. R.) And therefore Care 


Senſe. is to be taken in pleading how the Words uſed are 
5 1 7 The Gourt-onght der 
1 Eb to Ori th 8: 4 - | 
tis eme * will, br OTE ” 


that may, „although by their mil 
placing, they cannot in then Ng Fuch a Conſtruction. (Paſch. 
23 Car. B. R.) Ut res magis valeat 4 uam 50 Alſo if a Will contradicts 
it ſelf, the laſt Words in the vin ſhall always ſtand, for the Jaſt 
Words are his laſt Will. *** 5 

Toꝛds in a Wi as t ey may be diverſly penn'd, 

1 ung . 22 may either deſtroy a 8 8 create 

cedent, or create a Con · a Condition ſubſequent where there was none be- 
dirion ſubſequent. fore. Paſch. 23 Car. B. R. See Will, . 

Moorege of © Ship; - Yovzage of a Ship is when the Ship lies at An- 

chor within à Haven or Harbour, 1108 it is called 

Moorage from the Latin Word, Morari,” Us. _ ſaying it in the FINE: 


Paſch. 23 Car. B. R: 2 ans * By Gch e b. 54. K t P. x 
4 e 7K, i8't It art 
uo habe As Cong 81 the City N. fich extends without To 


City, and'is an Hundred, Which Pele the Ji 
riſdigion of the city and was added. fo it 5 der d of feb. 
23 Car. B. R. See the Statute. ' 1 


. | The 


rere 


Parliament. F Paſch. 
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The Word Relaxavit doth not amount to a Sur- To what the Word 
render in the Caſe of a common Perſon, much I doch not a- 
leſs in the Caſe of the King. (Trin. 23 Car. B. R) | 
The Verb Relaxare, whereof the Word Relaxavit is the Preter perfect 
Tenſe, fignifies only to releaſe, which differs much from a Surrender, 
as appears by Littleton in his Tenures, 

Che word Imteref for borrowing of Money muſt How the word inte- 
br intended fix Pounds a Year per Cent. if the con- 2 be intended. 
trary be not ſhewed. (Tri. 23 Car. B. R.) Becauſe 


that is the Intereſt which the Statute allows every Perſon to take in- 
pune. Note, 


8 Intereſt is now reduced to 5 J. per Cent. by the Statute of 
3 Georgii. 


The Words of a Statute ought not to be ſo in- Of the Interpretation 
terpreted, that thereby natural Juſtice will be de- tte Words of a Sta- 
ſtroyed. (Hill. 23 Car.) For it is not the Intent of 

any particular Law of a Land or Nation, to deſtroy the general uni- 
verſal Law of Nature; and therefore ſuch a Conſtruction cannot be 
but contrary to the Intent of the Law-makers. See Statute. 

Che Word ſimu is not a Word copulative, _ 
when it is joined with the Word Et. (Irin. 24 Car. G4 fal cum. 
B. R) But ſimul cum are Words copulative. * 

. Where there is a Latin Word in a Declaration, A Latin Word lf 
which is falſly engliſh'd, the Engliſh Word ſhall 8 d ball ftand. 
be adjudged void, and the Latin Word ſhall ſtand. : 
(Paſch. 24 Car. B. R.) Quære tamen, For the Party that doth interpret 


it, knows beſt what he meant by it, and all Words are but to expreſs 
the Mind of him that ſpeaks them. 

here ſenſeleſs Words which ſignifie nothing Where ſenſeleß Words 
are uſed in a Declaration to expreſs Things, they feier burt a Deck- 
ſhall be acconnted void and idle, and ſhall not 


hurt the Declaration, if it be good without them; for no Damages 
ſhall be intended to be given by a Jury for thoſe Things which were 
intended. to be expreſſed by thoſe ſenſeleſs Words, and are not expreſs'd, 
by reaſon of the Senſeleſsneſs of them. Paſch. 24 Car. B. R. 

The er videlicet Y uſed to explain the fore- 
going Words in the Deed, or other Writing where « Word widelicet. 
ir is Sled 3 and if the Words which the Dicker . 
doth uſher in, be contrary to the preceding Words, 


they are void. (Paſch. 24 Car. B. R.) For then they ceaſe to be an In- 
terpreter, and become deſtruQive, contrary to their Nature. 
One may upon a Conſideration diſſolve by Parol 


an abſolute Contract. (Paſch. 24 Car. B. R.) viz. Na- L ” 

made by Parol. 8 "© 

r a 7 ne my give 2a Faro: 
Dne may Sive Authority by Parol unto another eee 

to take Livery and Seiſin for him. (Mich. 1650. and Sciſig 

B. S.) For he is but an Inſtrument or Conduit- 


pipe to derive the Poſſeſſion of the Land to another ; and it is all one 
as if he took the Livery and Seiſin himſelf, 


[Vol. 2.] 8-T 
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= - (lows ambiguous ought to receive ſach a Con- 


Ambiguous Words ſtruction as may make them ſtand with Law aud 
how to be cooftrued. Equity. (Aich. 1650. B. S.) And not to be wreſted 


to do Wrong. 


A Matk made in the Manner following; Vit, 


, Of the Mak called® (). which is to ſhew where a Clauſe or Word left 
but and interlined in Writing, ſhould cotie in, is 
called a Trac. By Rolle Chief Juſtice : It ſeems to be derived from the 
Latin Word trahere to draw, becauſe by it the Words left out are 
ſignified to be there where it is placed to be drawn into the Writing, 
1650. B. & It may be alſo called a Dire# from the Latin Word dirigere. 
oped | Jn an Action of Trover pro uno gallo fæni, anglice, 
. * a Cock of Hay, upon a Motion in Arreſt 6f udg- 
en, ment it was ſaid by the Chief Juſtice,” that when 
Actions of Trover firſt came up, they were not encouraged, as not 
knowing what the Conſequence of them would be, and therefore 
Judgments were arreſted oftentimes upon very flight Occaſions; but by 
the Experience of the Benefit of them, and upon finding them to be 
remedial Actions, they are now encouraged by all Courts, and that 
he did not doubt but that the Jury who gave their Verdict were well 
ſatisfied in the Thing they gave their Verdict for, and thereupon he 
ordered Judgment to be entred for the Plaintiff, but withal faid, that 


the Clerk who drew that Declaration was an Ignoramns. otro 
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To whom Wrecks be- Y the Common Law all Wrecks did be- 
— Re long to the King. Vaugh. 164. and there- 
12 Car. 2. tap. 4. fore not chargeable with any Cuſtoms. 
| Vaugh. 164. Nor by 12 Car. 2. cap. 4. or any 
other Law. hid. from fol. 165. to 172. AE 
1 Ring Richard the Firſt, in the ſecond Year of 
by KingRichard the Firſt, his Reign, acquitted and diſcharged. of Wreck, 
and alſo a new Grant of fotam terram ſuam citra mare 2 ultra, appointing quod 
OR” omnis naufragus qui ad terram ejus viuns pervenerit, 
| omnes res ſuas liberas & quietas habeat, ſi autem in nave 
martuns fuerit, filii & filie fratres vel ſorores ejus habeant res ſecundum quod 
oſtendere poterunt ſe eſſe propinquiores illins heredes. And where there are 
no Sons, Daughters, Brothers nor Siſters, then the King ſhall have it. 
Roger of Hovenden, pars poſterior 386. b. 
3 Nothing 


Treck. 
Nothing is Mreccuãn Maris, but ſuch Goods only 


as are caſt or left upon the Land by the Sea. 
5 Rep. 106. And have no other Proprietor but 
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whom the Law makes, iz. the King, or Lord of the Manor; but 
they have not an abſolute Property till after a Year and a Day. 


 Vangh. 168. 

Mhere a Man, Dog or Cat eſcapes alive out of 
the Ship, neither the Ship, nor any Thing therein 
ſhall be adjudged Wrecn. 
Flotſam is when a Ship is ſank or periſhed, and 
the Goods are floating upon the Sea. 5 Rep. 106. ö. 
Jetſam is when a Ship is in Danger of ſinking, 
the Mariners caſt the Goods into the Sea; and 
although ſhe periſh, yet none of theſe Goods are 


What ſhall be adjudged 


teck. 
WMefim, „ E. 1. 
cap. 4. 


Flotſam *whar, 


Jetſam, what. 


called Wreck ſo long as they remain in and upon the Sea; but if they 


from a Ship which is in Danger of ſinking, and 
there is a Buoy with a Rope fix d to the Goods. 


are driven to Land by the Sea, they ſhall be called Wreck. id. 
Lagan or Ligan is when Goods are thrown off 


Lagan or Ligan, what. 


Lid. Goods derelicted may be Wreck. Vangb. 168. 


None ef theſe are Wrecks ſo long as they re- 
main at Sea; but if caſt on Shore, are all of them 
Wrecks. Jbid. Becauſe they are then infra Corpus 
Comitatus, and belong to the Lord of the Manor. 
Ibid. But when they are at Sea, they belong to 
the Admiral. Ss 

The Manner of pleading of a Wreck by Pre- 
. 2 
The Soil between the High and Low-Water 
Mark may be Parcel of a Subjects Manor. 5 Rep. 
| 7 I 5 | 

CUhen the Sea flows, ad plenitudinem maris, the 
Admiral ſhall have Juriſdiction of every Thing done 


upon the Water, between High and Low-Water 


Mark ; but yet when the Sea flows back, then the 


No Wreck till caſt 


athore. 


When to the Lord, 
and when ro the Ad. 
miral. R 


How to plead a Wreck. 


Whoſe the Soil be- 
tween the High and 
Low- Water Mark. | 1 


Where the Ad * 


bath Juriſdiction, and 


where the Common Law 
hath it. IEC 


Land may belong to a Subje&, and every Thing done upon the Land, 
when the Sea is reflown, ſhall be tried at the Common Law. 5 Rep. 
107. a. But Quære this Matter, Whether the Admiral ſhall have any 
Juriſdiction between High and Low-Water Mark, becauſe I take that 
to be infra Corpus Comitatus. „ | 

Jn what Caſes the Year and Day is given by the 9 Free theYear 
Common Law. 5 Rep. 107. b. dh ad ed 

CUreck, Waif and Stray may be claimed by Wreck, Waif and 


Preſcription. 9 Rep. 28. a. * ou Bay claimed by 


UWIrit 
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_ Writ, 


Jeofails. 
See 2Mbligation. 
Return of Writs. 


Nit, which is in French Brief, and in 
» Latin Breve. Fitzherbert in his Pꝛe⸗ 

face to his Natura Brevium ſays, That 
* they are thoſe Foundations where- 
upon the whole Law doth depend; and certainly oziginal Writs are ſo 


artificially and briefly compiled, that there is nothing redundant noz 
wanting in them. Co, Litt. 73. b. & | 


Of Writs. 


— 6 ATUrit may be either a Mandatory Writ, or it 
datory or Remedial. may be a Remedial Writ ; a Mandatory Writ is a 
Writ which is directed unto the Cinque-ports, or 
to ſome other privileged Place to enjoin them, not to exceed their 
Juriſdiction; but this is not a Remedial Writ to the Party that ob- 
tains it, conducing any Ways to his obtaining of Right in his Cauſe 
depending there : For ſuch a Writ leaves them at large to do Juſtice, 
and is rather cautionary than injunctive. (Trin. 22 Car. B. R.) Tho 
it may ſeem to imply ſomething to that Purpoſe. | 

1 An original Writ is not amendable, if it be er- 

n an Original | : | 
is not amendable, and roneous in Subſtance by the Default of the Party 
when it is. who gave the Inſtructions for it; becauſe he that 

takes it out may have a new Original, and ſo is 
not without Remedy, though the Writ be abated ; but if the Clerk 
who makes the Writ commits an Error in it, it ſhall be amended by 
his Inſtructions. (Hill. 22 Car. B. R.) But if a judicial Writ be erro- 
neous, it muſt be amended, . becauſe the Party cannot have a new 
Writ ; and if it canuot be amended, the Party is without Remedy as 
to that way of proceeding he is in. See Amendment. 

V An original Writ which is defective in Form on- 
in Form only is abate. ly is abateable, if it be not amendable by the sta- 
able, if it be not amend. tute, as in ſome Caſes it is, and in others not. (Hill. 
able by the Scatute. 22 Car. B. R.) For Writs muſt be formal for pre- 

venting of Confuſion. 


3 Jt 


writ. 717 


Jf the Prerogative Court ſhall refuſe to grant . a. may grant * 
Adminiſtration according to the Teſtator's Will, ung * 
this Court may grant a Writ of Mandamus out of grant an Adminiſtration. 
the Crown-Offce at the Prayer of the Party grieved 
to compel them to do it, and the Counteſs of Berkſhire's Caſe. 29 Jac. 
and the Caſe of St. Burien in Cornwall, were cited to prove it. (Hill. 
22 Car. B. R.) Such Writ is a mandatory Writ, and yet remedial ; 
ſo that a mandatory Writ may in ſome ſort be remedial. 

ATArit without a Teſte is not good. (Hill. 22 Car. 

B. R.) For the Time may be material when the 11 
Writ was taken out, and it is proved by the Teſte; 
for if it be a Writ iſſuing out of any of the Courts of Law at Weſtmin- 
ſter- Hall, it muſt bear Teſte ſome Day in Term, wherein the Court did 
fit, otherwiſe it is a void Writ. But the Court of Chancery being al- 
ways open, Writs from thence may bear Teſte there, as well in Vaca- 
tion as Term-time, upon ay Day but a Sunday; but a Writ Teſte ei- 
ther at Common Law or in Chancery upon a Sunday is void, for that 
is not dies juridicus. See the Act made tempore Car. 2. 

CUrits iſſuing out of any of the Courts at Weſt- Writs of the Courts 
minſter, except Quo minus or Outlawries, do not 2 1 ox 8 
run, that is, are of no Force within the County tine, except Qs minzs 
Palatine of Cheſter, or other County Palatine. (Hill. or Outlaw ies. 

22 Car. B. R.) Becauſe they have jura regalia with- 
in their Juriſdictions, and are not ſubject unto other Juriſdictions ; 
but of late Writs of Latitat have been made out into thoſe Counties. 

The Sheriffs Bailiffs cannot execute a Writ di- 1 
rected unto the Sheriff, without the Sheriffs War- eure ogg 
rant. (Paſch. 23 Car. B. R.) And if he do, he is Warrant. 
liable to an Action for acting without Authority. 

here the Sheriff ef rw of the Court, a Writ Where the Sheriff is 
which ſhould otherwiſe have been directed unto Jigdy * Writs are di- 
him, ſhall be directed to the Serjeants of the Mace. of the Mace. 
(Paſch. 23 Car. B. R.) That is, in ſuch Places where 
there are ſuch Serjeants, who are the next Officers under him ; for 
the Party cannot be Judge and Miniſter alſo in a Cauſe. 


After Judgment in a Cauſe there can no Plea be After Judgment there 
can be no Plea in Abate- 


pleaded in Abatement of the Writ upon which the ment of che Weit. 
Action was commenced. (Paſch. 24 Car. B. R.) For 
the Writ is 'allowed good by the pleading and proceeding to 
Judgment, and if you once ſlip your Opportunity in pleading, you 
ſlip it for ever. 

In a Writ of Dower the Tenant may well plead What the Tenant may 
bis petita in Abatement of the Writ of Dower. 1 or 
(Paſch. 24 Car. B. R.) That is, that the Defen- ; 


dant hath demanded her Dower by another former Writ depending, 
for ſhe can recoyer but once. 


Writ without a 
not good, and why, 


Dan) 8 u In 
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not in Cafe, 


Pare of the bebe te. In an Action of Debt, it is a good Plea in Abate. 


ceived ſince the Action ment of the Plaintiff's Writ, to ſay that the Plain. 


brought i d pl 
* ee at ＋ tiff hath received Part of the Debt, for which he 


Writ. in Debt; but ſues, ſince his Action brought; but it is no good 

we Plea in an Action upon the Caſe. (Paſch. 24 Car. 
B. R. and Trin. 24 Car. B. R.) For in Debt the Plaintiff is to recover 
the whole Debt he declares for; but in an Action upon the Caſe the 


- Plaintiff is to recover no more than he can prove he is damnified by 


not paying of what he demands; and the Money received ſince the 


Action brought, can but abate the Damages, and doth not deſtroy his 


Writ, for it was incertain at the bringing of the Writ how much he 
was damnified ; but in Debt the Certainty of the Thing demanded did 
appear. | 
| een The Writ directed to call one to the Dignity of 
ſis 7 - <tr a Serjeant at Law, is, a cloſe Writ, that is, ſealed 
Law is ſeated, and that up, to ſigniſie it is his Duty to keep cloſe his Cli- 


do call one to be a Judge ent's Cauſe, and not to reveal it; but the Writ di- 


is open. rected to one to call him to the Place and Dignity 


of Chief Juſtice, or other Judge, is an open Writ, and not cloſed up, 
to ſhew that his Duty is to do open Juſtice unto all. (Mich. 24 Car. B R.) 
So ſaid in a Speech made by one of the Commiſhoners of the Broad 
Seal upon the calling of a new Jadge to this Bench. 

+ a. A Urit of Error brought by the Bail to reverſe 
bre ghe by the Bail co 2 Judgment given againſt the Principal only, is a- 
reverſe a Judgment bateable ; (by Rolle Chief Juſtice) But where the 
N the Principal o- judgment was given againſt the Principal, and af- 
y is abateable. ah - . 

| terwards upon a Sei. Fa. againſt the Bail, there the 
Bail may bring a Writ of Error tam in redditione judicis, againſt the 
Principal, quam in adjudicatione executionis, againſt the Bail, ſuper judi- 
cium illud, Mich. 1649. For the Bail may be prejudiced. by ſuch a fede- 
ment againſt the Principal; for if the principal Judgment is erroneous 
and revers d, the Judgment againſt the Bail, which is dependant upon 
it, muſt be reverſed alſo. See before Bail and 'Erroz. . ; 

1 Ik the Party be ſued 1 upon an 
termine, by the Our. Original Writ, the Writ is determined by the Out- 
Jawry. lawry, for it hath had its full Effect, which was 

to make the Party come in and appear, and an- 
ſwer the Plaintiff, or elſe to outlaw the Defendant, if-he ſhould not 
appear. (By Rolle Chief juſtice, Hill. 1650. B. S.) But before he ſhall 
reverſe it, he muſt enter into a Recognizance in Court with Sureties 
to appear to a new original Writ; but the late Statute made 4 & 5_ 
V. &. M. (which ſee) hath made ſome Alteration of the Law in this 
Point. F401 A ft 

5 Where the Sheriff's Bond which he took for the 
the Sheriff for Appear. Defendant's Appearance, is put in Suit, the Writ 
arc2 be put in Suit, the taken out to arreſt the Defendant upon this Bond, 
Writ muſt be direited ought to be directed unto the Coroner, becauſe 

| the Bond is to be ſued in the Name of the Sheriff. 


(Paſch. 1650. B. S. 17 Apr.) And ſq he is accounted in Law to be a 


Party, and is not to act for his own Intereſt ; but as ſoon as he is * 
1 0 


CUrit; 
of his Office, then 
Note, The Sheriff 


it is directed to the Sheriff as other Writs are. 


But 


cannot hold any perſon arreſted at his Suit upon an 
Appearance-· bond 


to more than a forty Pound Bail. 


only is with a Condition, that the Defend 


ant ſhall app nd file. 
Common Bail at the Return of the Writ. 18 8 ä 


Delaps in Suits by Reaſon of fifteen Days be- 


tween the Teſte and Return of Writs in perſonal 
Actions where the Suit is by Original, remedied. 


See the Act entituled, Ay AF comrerning the Li- 
mitation and Abbreviation of Michaelmas Term, and 
how the Returns ſhall be in all real Action.. 

A TUrit of Enquiry executed upon the Day of 
the Return, and held good. Moor, Caſe 537. So 


a Jury charged the ſame Day, who gave a Verdict 
the next Day, and good. bid. 


Where there is an original Writ which varies in 
Sabſtance from the Count, this is not remedied b 


the Statute of Feofai/s ; but when there is no Ori- 


ginal, it is helped by the Statute of Jeofails. 5 Rep. 


How to bring Writs in all real and perſonal 
Actions, and when they ſhall be joint, and when 
ſeveral. 8 Rep. from 86 to 89. 

The Court will not order a Curſitor to amend 
a Writ of Error according to his Inſtructions, it be- 
ing for the reverſing of a Judgment. But where it 
is to make good a Judgment, they wiil do it. 
Paſch. 12 W. B.R. 

A Mrit of Lare Impedit is always general. 
3 Lev. 377. 

The Statute of 21 Jac. cap. 16. hath provided a 
new Writ after Judgment or Outlawry reverſed 
but not after Death of the Plaintiff. Lutw. 264. 


The Defendant ſhall not be admitted to ſay, 
That a judicial Writ was ſued out at any other 
Time than in the Term. Lutw. 337. 


The Writ was Cepit Averia, and the Count was 


one Mare, this is help'd after a Verdict by the 
Oxford Act made 16 & 17 Car. 2. cap. 8. 


Clauſum fregit in the Writ, and Clayſa in the Count. 


I 342. 


Delays in Suits in 
perſonal Actions reme. 
died by taking away tlie 
15 2 * | 

13 Car. 2. tap. . 
ſet 4. ut 


How Returns ſhall be 
in all rea! Actions. 
16 Car. . cal. 6, 


A Writ executed upon 
the Day of the Retuin 
and good. 


So a Jury charged the 


ſame Day, who give 4 


Verdict the next Day, is 


good, 
Where an Original 
varies, it is ill. 
No Original is help'd 
by the Sratute, 


37 


Wi its in real and pers 

ſonal Actions, how to be. 

When joiar, and 
when ſeveral. 


Where the Count will 
order a Writ of Error 


to be amended, and 
where not. 


A Writ of Quare Ims 
pedit 15 always general, 


The Statute hath pro. 
vided a new Writ after 
Judgment or Outlawry 
reverſed, but not after 
the Plaintiff's Death, 


21 Jac, cap, 16 


The Defendant ſhall 
not ſay, That a judicial 
Writ was ſued out at 


any othet Time than in 
Term. 


Where a Variance 
between the Writ and 


Count help'd after a 
VerdiR. 


16 & 17 Car. 2.cap. 8. 


Lutw, 1181, 


If 


bond, and that 


720 | UUric. 

Where Eatry pending Ik one brings a Writ of Eje&ment, and pendin 
ron may be Pete" 11> Salt bo — 2 an Entry into the Land for whic 

| the Action is brought; the Defendant may plead 

this Entry in Abatement of his Writ : For by the Entry he is ſup. 
poſed to have gained the Poſſeſſion, and fo hath no Cauſe of 
Action. Note, This was the Law before the Rule for confeſſing of 
Leaſe, Entry and Ouſter was made. 


4 UArit of Poſſeſſion was Teſte upon a Sunday, 


A Writ of Poſkſhon and for that Reaſon a Writ of Reſtitution was 


was Teſte on a Sunday . o- © ik 
and —.— void, awarde l. Note, Dies Dominicus non eſt Dies Juri- 


29 Car. 2 cap. . dicus. Hill. 10 & 11 V. B. R. See Statute 29 Car. 2. 
cap. 7. | 
Where a Writ is ſued out, directed to the She- 


n 4 riff returnable in ſome Court : If ſuch Writ be de- 


vered to the Sheriff to livered to the Sheriff to whom it is directed to be 
be executed. executed, and the Plaintiff afterwards comes to the 
Sheriff, and demands the Writ to be delivered 

| | back to him, the Sheriff cannot do it, but muſt re- 

Ic muſt be returned turn it, and file it in the Court where it is return- 


INN A OY able, unleſs the Plaintiff can before the Return pro. 
cure a Superſedeas to it. Becauſe the Sheriff is the Officer of the Court, 
and the Writ when it is out of the Plaintiff's Hands, and in the She- 
riffs Cuſtody, is the Writ of the Court where it is returnable,to which 
Court the Sheriff is anſwerable. Paſch. 12 V. B. R. 


. Writ. 


ns, 


1 


* — 
2 


Writ of Inquiry of Da- | 
mages. 


Inquiry. 
See 5 Notice. 


Mis is a Judicial TUrft, and iſſues out tod 3 
: the Sheriff upon a Judgment by Default * of — of 
in Caſe, Covenant, Treſpaſs, Trover, % bat. 

Aſſumpſit, &c. Commanding him to ſum⸗ F 
mon a Jury to inquire what Damages the Plaintiff hath ſuſtained 
occaſione præmiſſorum, and when this is returned with the Jnquititton, 
a Rule fo2 Judgment is given upon it, and ff nothing be ſaid to the 
contrary, Judgment ts thereupon entred up. | 


The Court will quaſh a Writ of Inquiry of The Court will quaſh 
Damages, and not ſuffer it to be filed, if the Plain- ie 
tiff do execute it without giving due Notice of the tice to the Defendant. 
Execution thereof unto the Defendant. (Hill. 22 
Car. B. R.) Becauſe the Defendant was ſurpriſed thereby, that he 
could not make his Defence in Mitigation of Damages ſo fully as 
otherwiſe he might have done, and alſo the Plaintiff a&ed contra 
to the known Rules and Practice of the Court, which the Court (up- 
on Complaint) always takes care to rectiſie. 

Tf it do not appear to the Court by the Return, * it god 72888 
or by ſome other Way, that a Writ of Inquiry bas been ergcutad ib 
hath been executed, the Plaintiff may, if he thinks Plaintiff may ſue out an- 
fit, ſue out another Writ of Inquiry, and give cher. 
new Notice of the executing thereof. (Mich. 22 Car. 

B. R.) For if it hath not been executed, it is as if there had been no ſuch 
Writ. | | 

A TUrit of Inquiry is to iſſue forth where a Where Cen of Jn 
Judgment is had in Treſpaſs, Treſpaſs upon the Faule, and how to be 
Caſe, Replevin, &c. upon a Nihil dicit, Non ſum in- executed. | 
formatus, or a Demurrer, and not upon a Verdict; and this Writ is to 
ſummon a Jury to find what Damages the Plaintift hath ſuſtained in 
the Cauſe, which Writ is executed before the Sheriff or his Deputy, 
and both Parties have the Liberty of being heard before the Sheriff by 
their Counſel or Attorneys, and Evidence may be given on both Sides; 
but in caſe an Indebitatus is brought for 100 J. for Goods ſold, and 
the Defendant lets this go by Default, and the Plaintiff at the execu- 
ting of the. Writ of Inquiry gives no Evidence to the Jury of any 


[Vol. 2.) 8X Goods 


722 Mrit of Inquiry of Damages. 
Goods ſold or delivered to the Defendant ; in this Caſe the Jury muſt 
find ſome Damages, becauſe the Defendant hath admitted that there 
is Damage; but there not being any proved, they ought not to find 
any more than one Penny, or ſome ſuch ſmall Matter: So likewiſe in 
caſe of a Treſpaſs, and other Matters where Damages are to be reco- 
vered; for it will not be ſufficient to tell the Jury that the Defendant 
hath confeſs d the Action, and therefore they muſt give him good 
Damages, but it is the Duty of the Jury to obſerve their Directions in 
the Writ, which is, diligently to e ny Damages the Plaintiff 
bath ſuſtained, which cannot be without Evidence given them. For 
if the Law ſhould be otherwiſe, there were no need at all of a Writ 
of Inquiry, but the Plaintiff might-infift upon the Damages laid in 
his Declaration. | 
; Ik there be Error in a Writ of Inquiry of Da- 
a Wen, be Error 1% mages, the Court upon the Prayer of the Party, 
will grant anew one. will grant him 2a new Writ, but will not ſuffer 
the old Writ to be amended. Ps gp A Car. B. R. 
3 I upon the executing a Writ of Inquiry of 
3 —— D the Sheriff do refuſe to fwear — 
ſome of the Wirnefſes. mine ſome of the Witneſſes produced on either 
© Part, and yet doth execute the Writ; this Court 
will grant a new Writ to the Party grieved, for the old Writ was not 
executed. (165 1. B. S.) Becauſe all the Evidence offered was not heard, 
which ought to have been done on both Sides, that Things may the 
more clearly appear to the Jury. 

A Bailiff of a Liberty cannot execute a Writ of 
Inquiry, but the Sheriff muſt do it, Hob. 83. 
ICIS Mea Writ of Error be brought into this Court 
OI IT 08 to reverſe a Jadgment given againſt a Plaintiff in 
Judgment is reverſed, another Court, and the Judgment is reverſed, this 

Court may grant a Writ of Inquiry of Damages, 
if it was ſuch a Judgment whereupon a Writ of Inquiry did lie, 212. a 
Judgment in Ejectment, Trefpaſs, Caſe, Covenant, &c. 

3 TUhen Writs of Inquiry upon interlocutory 

2 — 4 2 Jadgments after Death of the Parties ſhall be ſued 


ments after Death. out. dee at large 8 & g W. cap. 10. ſeck. 6. See 
den s.. 1% Title Judgments. 


Who muſt execute & 
Writ of Inquiry. 


The End of the Second Volume. 
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